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PREFACE. 


My  father,  who  early  in  his  legal  career  was  a  Trial 
Justice  of  the  State  of  South  Carolina,  being  convinced  of 
the  necessity  for  a  Manual  of  the  laws  relating  to  Trial 
Justices,  describing  their  multifarious  duties,  published  the 
Law  of  Trial  Justices,  a  book  which  has  been  used  by  the 
Trial  Justices — or  Magistrates,  as  they  are  now  called — for 
more  than  thirty  years. 

Actuated  by  a  desire  to  preserve  my  father's  work,  and  to 
perform  a  service  to  the  State  of  South  Carolina,  I  have 
revised  this  work  in  accordance  with  the  new  Code  of  1912, 
inserting  all  new  statutes  that  have  been  passed,  as  well  as 
references  to  recent  decisions  of  the  Courts. 

The  Legislature  at  its  1912  session  passed  a  resolution 
to  purchase  copies  of  this  book  to  be  supplied  to  the  Magis- 
trates. 

I  hope  it  will  not  be  regarded  as  doing  more  than  duty 
requires  to  recommend  to  the  Magistrates  a  careful  reading 
of  this  book. 

Magistrates  everywhere  are  credited  with  a  disposition 
to  leave  the  strong  meat  of  the  word  within  the  calf -bound 
covers,  placed  over  their  heads  on  the  shelf,  trusting  to 
some  lucky  flash  of  insight  to  move  them  to  the  true  deci- 
sion. They  are  accused  of  yielding  their  hearts  to  the 
most  impassioned  argument  in  the  case,  and  of  sometimes 
lending  conniving"  ear  to  the  first  comer  into  the  Court. 

The  State  has  a  right  to  expect  its  Magistrates  to  be 
competent  men  to  act  for  it.  If  you  look  upon  law  as  a 
thing  to  be  used  when  it  suits  you.  or  evaded  when  it  does 
not  suit  you,  the  Nation  is  losing  the  main  bulwark  of  social 
order. 

Appreciating  the  dignity  and  importance  of  its  minor 
Courts  and  of  its  Conservators  of  the  Peace,  the  Constitu- 
tional Convention  considered  the  appellation  of  "Magis- 
trate" as  bestowing  more  dignity  perhaps  upon  the  officer 
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than  the  time-honored  "Trial  Justice;"  henceforth,  then  you 
you  are  Magistrates  of  the  aristocratic,  historic  and  unique 
State  of  South  CaroHna. 

Every  law  in  the  Code,  every  true  and  honest  decision 
is  the  expression  of  the  most  serious  and  earnest  thoughts 
a  civilized  community  entertains  concerning  the  proper 
relations  of  the  individual  members  of  society  one  to 
another.  The  law  is  a  truce  between  man  and  man;  the 
rights  of  one  man  ending  where  the  liberty  of  another 
begins. 

It  is  your  paramount  duty  to  uphold  the  "^Majesty  of  the 
Law"  by  impartial  decisions  founded  upon  a  knowledge  of 
the  laws  governing  cases. 

]\Ian  in  his  Court  of  law  becomes  God's  own  ^Minister  of 
Justice. 

I  recall  with  pardonable  pride  the  ofttimes  repeated 
admonition  one  unfortunate  would  give  to  another:  "If  you 
want  justice  go  to  Judge  Evans." 

I  am  happy  to  have  had  the  opportunity  to  pass  on  to 
the  ^Magistrates  my  father's  compilation  of  the  laws  govern- 
ing all  cases  that  come  up  before  the  ^^lagistrates'  Courts. 
I  have  conscientiously  gone  over  every  section  and  brought 
it  parallel  with  the  revised  Code.  It  has  been  a  labor  of 
love  to  me,  and  I  trust  it  will  prove  of  service  to  the  ]\Iagis- 
trates  of  the  State  of  South  Carolina. 

RUTH  DURANT  EVAXS. 


The  Law  of  Magistrates. 


ABANDONMENT. 

1st — Op  Child  By  Parents,  Etc. 

2d — Of  FamiIvY  By  Husband  or  Father. 

1st — Oe  Child  By  Parents,  Etc. 

Whoever,  being  legally  liable,  either  as  parent,  guardian, 
master  or  mistress,  to  provide  for  any  child  or  children, 
apprentice  or  servant,  idiot  or  helpless  person,  necessary 
food,  clothing"  or  lodging,  shall  wilfully  and  without  lawful 
excuse  refuse  or  neglect  to  provide  the  same,  or  shall  unlaw- 
fully and  maliciously  do,  or  cause  to  be  done,  any  bodily 
harm  to  any  such  child  or  children,  apprentice,  servant,  idiot, 
or  helpless  person,  so  that  the  life  of  such  child  or  children, 
apprentice,  servant,  idiot,  or  helpless  person  shall  be  endan- 
gered, or  the  health  or  comfort  of  such  child  or  children, 
apprentice,  servant,  idiot,  or  helpless  person  shall  have  been, 
or  is  likely  to  be,  permanently  injured,  shall  be  deemed 
guilty  of  a  misdemeanor. 

Punishment. — And,  upon  conviction  thereof,  shall  be 
liable  to  a  fine  of  not  less  than  two  hundred  dollars  nor 
more  than  one  thousand  dollars,  or  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor, 
one  or  both,  at  the  discretion  of  the  Court. — Criminal  Code, 
Sec.  166. 

2d — Of  Family  By  Husband  or  Father. 

Any  able-bodied  man  who  shall,  without  just  cause  or 
excuse,  abandon  or  fail  to  supply  the  actual  necessaries  of 
life  to  his  wife  or  to  his  minor,  unmarried  child  or  children 
dependent  on  him,  shall  be  deemed  guilty  of  a  misdemeanor. 

Punishment. — And,  upon  conviction  thereof,  shall  be 
imprisoned  for  a  term  not  exceeding  one  year,  or  be  liable 
to  a  fine  not  exceeding  two  hundred  dollars  : 
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Bond. — Provided,  That  if  he,  either  before  or  after  con- 
viction, shall  give  bond,  with  one  or  more  sureties,  approved 
b}^  the  Clerk  of  the  Court,  in  the  sum  of  not  less  than  three 
hundred  dollars,  conditioned  upon  his  supporting  and  main- 
taining his  said  wife  or  said  minor  unmarried  child  or 
children,  he  shall  not  be  imprisoned  or  the  fine  imposed  until 
the  condition  of  said  bond  is  broken. — Criminal  Code, 
Sec.  697. 

ABDUCTION. 

(See  Kidnapping.) 

Definition. — Is  the  unlawful  taking  or  conveying,  or 
causing  to  be  taken  or  conveyed,  of  any  maid  or  woman- 
child  unmarried,  being  within  the  age  of  sixteen  years,  out 
of  or  from  the  possession  and  against  the  will  of  the  father 
or  mother  of  such  child,  or  out  of  or  from  the  possession 
and  against  the  will  of  such  person  or  persons,  as  then  shall 
happen  to  have,  by  any  lawful  ways  or  means,  the  order, 
keeping,  education,  or  governance  of  any  such  maiden  or 
woman-child. — Criminal  Code,  Sec.  379. 

Person  Charged. — The  person  charged  with  the  offense, 
must  be  above  the  age  of  fourteen  years. 

Punishment. — The  punishment  is  by  imprisonment  for 
the  space  of  two  years,  or  by  such  fine  as  shall  be  adjudged 
by  the  Court. — Ibid. 

Abducting,  Deflozvering  or  Marrying. — Whoever  shall 
abduct,  as  aforesaid,  and  deflower,  or  contract  matrimony 
with  any  such  maid  or  woman-child,  shall,  on  conviction, 
suffer  imprisonment  for  five  years,  or  else  shall  pay  such 
fine  as  shall  be  adjudged  by  the  Court;  one  moiety  of  which 
fine  shall  be  for  the  State,  and  the  other  moiety  to  the. 
parties  grieved. — lb..  Sec.  380. 

Indictment. — Must  state  that  the  defendant  was  above  the  age  of 
fourteen  years  and  that  the  person  taken  away  was  a  maid  or  woman- 
child.— >S^«;e  V.  O'Bannon,  1   Bail.,  144. 

The  defendant  must  be  brought  within  all  the  material  words  of  the 
section. — 76. 

It  may  join  two  counts,  one  under  Section  379,  and  one  under  Section 
380.— S^a^e  v.  TidweU,  5  Strob.,  1. 


Abortion. 


Verdict. — If  general  under  such  indictment  of  two  counts,  fixes  the 
greater  degree  of  guilt  in  this  section,  as  well  upon  him  who  marries 
the  woman-child,  as  upon  him  who  aided. — State  v.  Tidicell,  5  Strob.,  1. 

FORM  No.  1— WARRANT  FOR  ABDUCTION. 

STATE  OF  SOUTH  CAROLINA,    ) 
County  of v 

By  A.  B.,  Magistrate  for  the  said  County,  in  the  said  State. 
To  Any  Lmofiil  Constable : 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  (C.  D.) 
that   at    (name   of  place),  in   the   County   and   State   aforesaid,  on   the 

— day  of ,  A.  D.  19—,  one  (E.  F.)  did  unlawfully 

take  and  convey  from  the  custody"  and  against  the  will  of  him,  the  said 
(C.  D.),  (if  the  maiden  be  married  or  deflowered,  state  that  fact  also), 
(G.  H.),  a  maiden  within  the  age  of  sixteen  years,  the  (state  whether 
daughter,  ward,  pupil  or  apprentice)  of  him,  the  said  (C.  D.). 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant, 
(E.  F.),  and  bring before  me,  to  be  dealt  with  according  to  law. 

Given   under  my   hand   and   seal,    the day   of , 

A.  D.  19—.  (A.  B.),   (l.  s.) 

Magistrate. 
AFFIDAVIT. 

STATE  OF  SOUTH  CAROLINA,    ) 
County  of C 

Personally  appeared  before  me,  (A.  B.),  a  Magistrate  of  the  said 
County  and  State^  (C.  D.),  who,  being  dtily  sworn,  says:  That  at   (name 

of   place),   in    the    County    and   .State    aforesaid,    on    the day    of 

,    A.    D.    19—,    one    (E.    F.)    did    unlawfully    take    and 

convey  from  the  custody  of,  and  (here  insert  whether  married  or 
deflowered,  if  such  be  the  fact),  against  the  will  of  him,  the  said  (C.  D.), 
by  (here,  if  known,  state  the  means  of  such  abduction;  whether  by 
secret  letters,  mes.sages  or  otherwise),  (G.  H.),  a  maiden  within  the  age 
of  sixteen  years,  the  (state  whether  daughter,  ward,  pui^il  or  apprentice) 
of  him,  the  said  (C.  D.). 

That    (X.,  Y.  and  Z.)    are  material  witnesses   thereto. 

(Signed)      (C.  D.) 

Sworn  to  before  me,  this day  of ,  A.  D.  19 — . 


(A.  B.), 
Magistrate. 


ABORTION. 


Administering  or  Advising  Means  to  Cause — Punishment 
For. — -Any  person  who  shall  administer  to  any  woman  with 
child,  or  prescribe  or  procure  ■  or  provide  for  any  such 
woman,  or  advise  or  procure  any  such  woman  to  take  any 
medicine,  drug,  substance  or  thing  whatever,  or  shall  use  or 
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employ,  or  advise  the  use  or  employment  of,  any  instrument 
or  other  means  of  force  whatever,  with  intent  thereby  to 
cause  or  produce  the  miscarriage  or  abortion  or  premature 
labor  of  any  such  woman,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  penitentiary  for  a  term  not 
more  than  five  years,  or  by  fine  not  more  than  five  thousand 
dollars,  or  by  such  fine  and  imprisonment  both,  at  the  dis- 
cretion of  the  Court,  but  no  conviction  shall  be  had  under 
the  provisions  of  this  section  upon  the  uncorroborated  evi- 
dence of  such  woman. — Criminal  Code,  Sec.  170. 
State  V.  Fields,  68  S.  C,  149 ;  46  S.  E.,  771. 

/;/.  Case  Death  Results. — And  in  case  the  death  of  such 
child  or  of  such  woman  results  in  whole  or  in  part  there- 
from, the  person  administering  or  advising  such  means  shall 
be  deemed  guilty  of  a  felony,  and,  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  a 
term  not  more  than  twenty  years  nor  less  than  five  years. — 
lb.,  Sec.  150. 

Uses  of  Certain  Means  by  Women. — Any  woman  with 
child  who  shall  apply  to  or  solicit  from  any  physician,  drug- 
gist or  other  person  whomsoever,  any  medicine,  drug,  sub- 
stance or  thing  whatever,  or  shall  take  or  administer  the 
same,  or  shall  submit  to  or  perform  upon  herself  any  opera- 
tion of  any  sort  or  character  whatever,  with  intent  thereby 
to  cause  or  produce  a  miscarriage  or  abortion  or  premature 
labor,  unless  the  same  shall  have  been  necessary  to  preserve 
her  life  or  the  life  of  such  child,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  County  jail  or  State  peniten- 
tiary for  a  term  of  not  more  than  two  years,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  such  fine  and  impris- 
onment both,  at  the  discretion  of  the  Court. — lb.,  Sec.  171. 

ABSCONDING  DEBTORS. 

(See  Attachment,  Arrest.) 

ABSCONDING  FELONS. 
(See  Fugitives  from  Justice.) 


Accepting  a  Challenge — Accessory. 


ACCEPTING  A  CHALLENGE. 
(See  Duelling.) 

ACCESSORY. 

Definition. — An  accessory  is  he  who  is  not  the  chief  actor 
in  the  offense,  nor  present  at  the  performance,  but  is,  in 
some  way,  connected  therein,  either  before  or  after  the  fact 
committed. — 4th  Bl.  Com.,  35. 

In  Treason  and  Misdemeanors. — In  treason  and  misde- 
meanors there  are  no  accessories ;  all  participants  are 
principals. — IVhittaker  v.  English,  1  Bay.,  15;  State  v. 
Lymhurn,  1  Brev.,  397;  State  v.  Westfield,  1  Bail.,  132. 

Accessary  Before  the  Fact. — An  accessary  before  the  fact 
is  he,  who,  being  absent  at  the  time  of  the  crime  committed, 
doth  yet  procure,  counsel,  or  command  another  to  commit 
it.— 1  Hale  P.  C,  615. 

After  the  Fact. — An  accessary  after  the  fact  is  one,  who, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts  or  assists  the  felon. — 4th  Bl.  Com.,  37. 

Who  May  Be  Accessaries. — A  wife  may  be  an  accessary 
before  the  fact  by  procuring  her  husband  to  commit  a 
felony;  but  cannot  become  an  accessary  after  the  fact  by 
concealing  her  husband,  for  she  is  presumed  to  act  by  his 
coercion.  The  husband,  however,  becomes  accessary  by 
concealing  the  wife,  the  parent,  the  child,  etc. — 2  Haw., 
320 ;  4  Bl.  Com.,  39. 

None  in  Sudden  Offenses. — Offenses  which,  in  the  con- 
struction of  the  law,  are  sudden  and  unpremeditated,  can 
only  have  accessories  after  the  fact. 

There  can  be  no  accessary  before  the  fact  in  manslaughter. — State  v. 
Putnam,  18  ,S.  C,  175.  But  see  State  v.  Sims,  2  Bail.,  29,  and  State  v. 
Crank,  2  Bail.,  66. 

There  may  be  accessaries  after  the  fact. — State  v.  Burbage,  51  S.  C, 
290,  28  S.  E.,  937. 

Where  an  act  is  committed  through  the  agency  of  a  per- 
son who  has  no  legal  discretion,  the  motor,  though  absent  at 
the  time  the  crime  was  committed,  will  not  be  considered 
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accessary,  but  a  principal  in  the  first  degree. — Fost.,  3401 
P.  C,  118. 

All  persons  present  and  aiding  in  the  commission  of  a 
felony  are  principals,  and  there  is  no  such  distinction  as 
principals  of  the  first  and  second  degree. — State  v.  Fley,  2 
Brev.,  338 ;  State  v.  Posey,  4  Strob.,  138 ;  State  v.  Putnam, 
18  S.  C,  175. 

Whoever  aids  in  the  commission  of  a  felony,  or  is  acces- 
sory thereto  before  the  fact,  by  counseling,  hiring,  or  other- 
wise procuring  such  felony  to  be  committed,  shall  be  pun- 
ished in  the  same  manner  prescribed  for  the  punishment  of 
the  principal  felon. — Crim.  Code,  Sec.  919. 
accessories,  either  before  or  after  the  fact,  may  be 
indicted  and  convicted,  whether  the  principal  felon  has  or 
has  not  been  convicted,  or  is  or  is  not  amenable  to  justice,  or 
is  unknown,  by  any  Court  having  jurisdiction  to  try  the 
principal  felon. — State  v.  Green,  4th  Strob.,  138. 

POiRM  No.  2— WARRANT  FOR  ACCESSARY. 

THE  STATE  OF  SOUTH  CAROLINA,  ) 
County  of i 

By  A.  B.,  Magistrate,  in  and  for  the  said  County,  in  the  said  State. 

To  Any  Lawful  Constable : 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by   (C.   D.). 

that    at ,    in   the    County    and    State    aforesaid,    on   the 

day  of — ,  A.  D.  19 — ,  one  (E.  F.)  did  feloniously 

counsel,  hire  and  procure  one  (G.  H.),  principal,  (or  some  person 
unknown)  to  (here  set  forth  the  felony  committed). 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant, 
(E.  F.),  and  bring before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  the day  of , 

A.  D.  19—.  A.  B.,  (l.  s.) 

AFFIDAVIT. 


Magistrate. 


THE  STATE  OF  SOUTH  CAROLINA,  \ 
County  or ( 

Personally  appeared  before  me,  (A.  B.),  a  Magistrate  of  the  said 
County  and  the  said  State,  (C.  D.),  who,  being  duly  sworn,  says: 
(Continue  as  in  preceding  form^ — set  forth,  particularly,  the  full  name 
of  the  principals,  if  known;  if  unknown,  should  state  "some  person 
or  persons  to  affiant  unknown,"  the  offense  committed,  with  time,  place 


Accomplice — Accused  Persons.  11 

and  circumstance;  the  name  of  the  accessary,  and  what  part  he  acted  in 
the  matter,  and  the  names  of  the  witnesses.) 

Note. — The  affidavit  upon   which  the  warrant  is  issued  should,  in  all 
oases,  accompany  or  be  attached  to  the  warrant. 

ACCOMPLICE. 

What  Is. — This  term  includes  all  particcps  criminis,  but 
is  generally  applied  to  those  who  are  admitted  as  wit- 
nesses against  their  fellow  criminals. — ith  Bl.  Com.,  331 ; 
Bouvier's  Law  Die,  46. 

Testimony  of  Accomplice.- — The  jury  may  convict  upon 
the  uncorroborated  evidence  of  an  accomplice. — State  v. 
SozvelL  85  S.  C,  278. 

When  May  Be  Admitted  as  Witnesses. — The  admission 
of  accomplices  as  witnesses  is  justified  only  by  the  necessity 
of  the  case.  A  Magistrate,  or  Justice  of  the  Peace,  has  no 
authority  to  pardon  an  offender,  and  to  tell  him  he  shall  be 
a  witness  at  all  events  against  others.  But  where  the  evi- 
dence appears  insufficient  to  convict  two  or  more  without 
the  testimony  of  one  of  them,  the  Magistrate  may  encour- 
age the  hope  that  he  who  will  fairly  disclose  the  whole 
truth,  shall  himself  escape  punishment. 

Power  of  Magistrate. — This  discretionary  power,  how- 
ever, of  Justices  of  the  Peace  is  founded  in  practice  only, 
and  cannot  control  the  action  of  the  Court  if  there  be  some 
important  reason  to  the  contrary. — 4th  Bl.  Com.,  Vol.  331 ; 
Comp.,  331. 

After  Confession. — After  confession  the  accomplice 
should  be  committed  for  trial  or  bailed;  if  the  offenses  be 
bailable,  the  recognizance  should  be  conditioned  for  his 
appearance  to  stand  trial  with  the  others. 

ACCUSED  PERSONS. 

Rights  Of. — In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jury;  and  to  be  fully  informed  of  the  nature  and  cause  of 
the  accusation ;  to  be  confronted  with  the  witnesses  against 
him ;  to  have  compulsory  process  for  obtaining  witnesses  in 
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his  favor,  and  to  be  fully  heard  in  his  defense  by  himself  or 
by  his  counsel,  or  by  both. — Cons.  S.  C,  Art.  I,  Sec.  18. 

All  persons  shall,  before  conviction,  be  bailable  by  suffi- 
cient sureties,  except  for  capital  offenses  when  the  proof  is 
evident  or  the  presumption  great. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishments  inflicted,  nor 
shall  witnesses  be  unreasonably  detained.  Corporal  punish- 
ment shall  not  be  inflicted.  The  power  to  punish  for  con- 
tempt shall  not  in  any  case  extend  to  imprisonment  in  the 
State  penitentiary. — Cons.  S.  C,  Art.  I,  Sees.  20  and  19. 

No  person  shall  be  held  to  answer  in  any  Court  for  an 
alleged  crime  or  ofTense,  unless  upon  indictment  by  a  Grand 
Jury,  except  in  the  following  cases : 

1.  When  a  prosecution  by  information  is  expressly 
authorized  by  statute. 

2.  In  proceedings  before  a  Police  Court  or  Magistrate; 
and, 

8.  In  proceedings  before  courts-martial. — Crim.  Code, 
Sec.  75. 

No  person  indicted  for  an  ofTense  shall  be  convicted 
thereof,  unless  by  confession  of  his  guilt  in  open  Court,  or 
by  admitting  the  truth  of  the  charge  against  him  by  his  plea, 
or  by  a  verdict  of  a  jury  accepted  and  recorded  by  the 
Court. — Crim.  Code,  Sec.  77. 

Defendant  is  entitled   to  jury   trial  after  demurrer  to  indictment   is 
ovevTuled.— State  v.  Bardin,  64  S.  C,  206,  41  S.  E.,  959. 

No  person  shall  be  punished  for  an  offense  unless  duly 
and  legally  convicted  thereof  in  a  Court  having  competent 
jurisdiction  of  the  cause  and  of  the  person. — lb.,  Sec.  79. 

Witnesses  of  Accused  in  Criminal  Cases. — In  all  criminal 
prosecutions  the  accused  shall  have  compulsory  process  for 
obtaining  witnesses  in  his  favor;  and  in  felonies,  and  no 
other  cases,  such  witnesses  shall  receive  the  same  pay  as  the 
State's  witnesses  upon  the  certificate  of  the  Trial  Judge  that 
the  testimony  of  such  witness  was  material  to  the  defense. 

Witnesses  for  the  defendant,  indicted  for  felony,  are 
brought  into  Court  by  warrant ;  but  where  the  crime  charged 
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is  less  than  a  felony,  the  process  is  subpoena,  the  same  as  in 
civil  actions  in  the  Court  of  Common  Pleas. 

ADULTERATION. 

Unlawful  to  Manufacture  or  Sell  Impure  Food  or 
Drugs. — It  shall  be  unlawful  for  any  person  to  manufac- 
ture or  sell,  or  offer  for  sale,  any  article  of  food  or  drug 
which  is  adulterated  or  misbranded,  within  the  meaning  of 
this  section,  and  any  person  who  shall  violate  any  of  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  punished 
by  a  fine  not  exceeding  fifty  dollars,  or  by  imprisonment  not 
exceeding  fifteen  days  for  the  first  offense,  and  one  hundred 
dollars,  or  thirty  days'  imprisonment,  for  each  subsequent 
offense. 

"Drug"  Defined. — The  term  "drug,"  as  used  in  this 
section,  shall  include  all  medicines  and  preparations  recog- 
nized in  the  United  States  Pharmacopoeia  or  National 
Formulary  or  United  States  Dispensatory  for  internal  or 
external  use,  and  any  substance  or  mixture  of  substances 
intended  to  be  used  for  the  cure,  mitigation  or  prevention 
of  disease  of  either  man  or  other  animals. 

"Food"  Defined. — The  term  "food,"  as  used  herein,  shall 
include  all  articles  used  for  food,  drink,  confectionery  or 
condiment  by  man  or  other  animals,  wdiether  simple,  mixed 
or  compound. 

When  an  Article  Shall  Be  Deemed  Adulterated. — For  the 
purpose  of  this  section,  an  article  shall  be  deemed  to  be 
adulterated  : 

In  the  case  of  drugs  and  flavoring  extracts : 
If,  when  a  drug  or  flavoring  extract  sold  under  or  by  a 
name  recognized  in  the  United  States  Pharmacopoeia  or 
National  Formulary  or  United  States  Dispensatory,  it 
differs  from  or  does  not  conform  to  the  standard  of 
strength,  quality  or  purity  as  determined  by  the  test  laid 
down    in   the    United    States    Pharmacopoeia   or    National 
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Formulary  or  United  States  Dispensatory  official  at  the  time 
of  investigation. 

In  the  case  of  confectionery : 

If  it  contains  terra  alba,  barytes,  talc,  chrome  yellow,  or 
other  mineral  substance  or  poisonous  color  or  flavor,  or 
other  ingredient  deleterious  or  detrimental  to  health,  or  any 
vinous,  malt,  or  spirituous  liquor  or  compound,  or  narcotic 
drug. 

In  the  case  of  food  : 

First.  If  any  substance  has  been  mixed  and  packed  with 
it  so  as  to  reduce  or  lower  or  injuriously  affect  its  quality  or 
strength. 

Second.  If  any  substance  has  been  substituted  wholly  or 
in  part  for  the  article. 

Third.  If  any  valuable  constituent  of  the  article  has  been 
wholly  or  in  part  abstracted. 

Fourth.  If  it  be  mixed,  colored,  powdered,  coated,  or 
stained  in  a  manner  whereby  damage  or  inferiority  is 
concealed. 

Fifth.  If  it  contain  any  added  poisonous  or  other  added 
deleterious  ingredient,  which  may  render  such  article  injuri- 
ous to  health  :  Provided,  That  when  in  the  preparation  of 
food  products  for  shipment  they  are  preserved  by  any 
external  application,  applied  in  such  a  manner  that  the  pre- 
servative is  necessarily  removed  mechanically,  or  by  macera- 
tion in  water,  or  otherwise,  and  directions  for  the  removal 
of  said  preservative  shall  be  printed  on  the  covering  of  the 
package,  the  provisions  of  this  section  shall  be  construed  as 
applying  only  when  said  products  are  ready  for  con- 
sumption. 

Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy,  decom- 
posed or  putrid  animal  or  vegetable  substance,  or  any  por- 
tion of  an  animal  unfit  for  food,  whether  manufactured  or 
not,  or  if  it  is  the  product  of  a  diseased  animal,  or  one  that 
has  died  otherwise  than  by  slaughter. 

"Misbranding"  Defined. — The  term  "misbranded,"  as 
used  herein,  shall  apply  to  all  drug's  or  articles  of  food,  or 
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articles  which  enter  into  the  composition  of  food,  the  pack- 
age or  label  of  which  shall  bear  any  statement,  design  or 
device  regarding  such  article,  or  the  ingredients  or  sub- 
stances contained  therein,  which  shall  be  false  or  misleading 
in  any  particular  and  to  any  food  or  drug  or  product  which 
is  falsely  branded  as  to  the  State,  Territory  or  County  in 
which  it  is  manufactured  or  produced. — Crim.  Code,  Sec. 
406. 

Misdemeanor  to  Sell  of  Flesh  of  Diseased  Animals. — Any 
person  who  shall  knowingly  sell,  or  expose  for  sale,  the  flesh 
of  any  animal  'which  was  diseased  or  seriously  injured  at 
the  time  of  slaughtering,  or  which  died  a  natural  death,  or 
which  may  be  found  dead  from  a  cause,  or  causes,  unknown 
to  such  person,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  not  less  than  five  dollars  nor  more 
than  one  hundred  dollars,  or  imprisoned  not  less  than  ten 
nor  more  than  thirty  days  :  Provided,  That  this  section  shall 
not  apply  to  the  sale  of  the  flesh  of  any  animal  which  is 
accidentally  killed,  when  the  same  is  immediately  prepared 
for  market,  and  the  seller  informs  the  buyer  of  the  time, 
place  and  nature  of  the  death  of  such  animal. — Crim.  Code, 
Sec.  407. 

Adidteration  of  Foods  or  Drinks,  or  Offering  for  Sale. — 
Whoever  shall  knowingly  sell  or  expose,  or  offer  for  sale, 
or  have  in  his  possession  with  intent  to  sell,  or  offer  for 
sale,  any  kind  of  meat  or  vegetables,  or  fruits  or  other 
articles  of  provisions,  whether  for  food  or  drink,  that  are 
diseased,  corrupted  or  unwholesome  for  food  or  drink,  or 
shall  fraudulently  adulterate  or  cause  to  be  adulterated  for 
the  purpose  of  sale,  or  have  in  his  possession  with  intent  to 
sell  or  oflfer  for  sale,  any  article  or  kind  of  food  or  drink 
so  adulterated,  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  in  a  Court  of  competent  jurisdiction, 
shall  be  punished  by  fine  or  imprisonment,  not  exceeding  one 
hundred  dollars  fine  or  thirty  days  imprisonment.  And 
the  articles  so  adulterated  shall  be  forfeited  and  destroyed. — 
lb..  Sec.  409. 
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Sale  of  Impure  or  Adulterated  Milk. — It  shall  not  be  law- 
ful for  any  person  or  corporation  or  agent  knowingly  to 
sell  or  expose  for  sale,  or  deliver  for  domestic  use,  or  to 
be  converted  into  any  product  of  human  food  whatsoever, 
any  unclean,  impure,  unwholesome,  adulterated  or  skimmed 
milk,  or  milk  from  which  has  been  held  back  what  is  known 
as  strippings,  or  milk  taken  from  an  animal  having  disease, 
sickness,  ulcers,  or  abcesses :  Provided,  That  this  section 
shall  not  prohibit  the  sale  of  buttermilk  or  of  skimmed  milk 
when  sold  as  such. 

For  the  purpose  of  this  section,  milk  which  is  proven  by 
any  reliable  test  or  analysis  to  contain  less  than  three  per 
centum  of  butter-fat  and  eight  and  one-half  per  cent,  of 
solids  other  than  butter- fat,  shall  be  regarded  as  skimmed 
milk.  For  the  purposes  of  this  section,  every  article,  sub- 
stance or  compound,  other  than  produced  wholly  from  pure 
milk,  or  cream  from  the  same,  made  in  semblance  of  butter 
or  of  cheese,  and  designed  to  be  used  as  a  substitute  for 
butter  or  cheese  made  from  pure  milk  or  cream  from  the 
same,  is  hereby  declared  to  be  imitation  butter  or  imitation 
cheese,  as  the  case  may  be  :  Provided,  The  use  of  salt,  rennet 
and  harmless  coloring  matter  for  coloring  the  product  of 
pure  milk  or  cream  shall  not  be  construed  to  render  such 
product  an  imitation. — Ih.,  Sec.  411. 

Manufacture  and  Sale  of  Imitation  Butter  or  Cheese.-. — 
No  person  shall  by  himself,  or  employee,  or  agent,  produce 
or  manufacture,  or  sell,  or  keep  for  sale,  or  offer  for  sale, 
any  imitation  cheese  or  imitation  butter  made  or  com- 
pounded in  violation  of  this  or  the  preceding  section, 
whether  such  imitation  shall  have  been  made  or  produced  in 
this  State  or  elsewhere :  Provided,  That  said  section  shall 
not  be  construed  to  prohibit  the  manufacture  and  sale  of 
imitation  butter  or  imitation  cheese,  under  the  regulations 
hereinafter  provided,  not  manufactured  or  colored  as  herein 
prohibited. — Ih.,  Sec.  414. 

Substitute  to  Be  so  Marked. — Every  person  who  lawfully 
manufactures  any  substance  designed  to  be  used  as  a  sub- 
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stitute  for  butter  or  for  cheese  shall  mark  by  branding, 
stamping  or  stenciling  upon  the  top  and  side  of  each  tub, 
box  or  other  vessel  in  which  such  substitute  shall  be  kept,  or 
in  which  it  shall  be  removed  from  the  place  where  produced, 
in  a  clear  and  durable  manner,  in  the  English  language,  the 
words,  "Substitute  for  Butter,"  or  "Substitute  for  Cheese," 
as  the  case  may  be,  in  printed  letters  in  plain  Roman  type, 
each  of  which  shall  be  not  less  than  one  inch  in  height  and 
one-half  inch  in  breadth. — lb..  Sec.  415. 

ADULTERY  AND  FORNICATION. 

1st — Dei'initign  Oe". 
2d — Punishment. 

1st — Definition  Of. 

Adultery,  is  the  living  together  and  carnal  intercourse  with 
each  other,  or  habitual  carnal  intercourse  with  each  other 
without  living  together,  of  a  man  and  woman,  when  either 
is  lawfully  married  to  some  other  person. — Crim.  Code, 
Sec.  383. 

Fornication,  is  the  living  together  and  carnal  intercourse 
with  each  other,  or  habitual  carnal  intercourse  with  each 
other  without  living  together,  of  a  man  and  woman,  both 
being  unmarried. — Crim.  Code,  Sec.  384. 

"Habitual  carnal  intercourse"  means  more  than  occasional  intercourse, 
but  it  is  for  the  jury  to  say  how  frequent  it  must  be  to  make  it 
"habitual."— S'tofe  v.  Carroll,  30  S.  C,  85;  8  S.  E.,  1-33. 

The  words  "without  living  together"  are  not  elements  in  the  offense  of 
adultery,  and  may  be  omitted  from  indictment. — 76. 

Prosecutions  under  municipal  ordinances  for  keeping  bawdy  houses, 
may  be  seen  in  State  v.  Sanders,  68  S.  C,  192;  47  S.  E.,  55;  Town  of 
Union  v.  Hampton,  83  S.  C,  46;  64  S.  E.,  1017. 

State  V.  McDowell,  Dtidley's  Law  (S.  C),  346,  leading  case  in  this 
State. 

2d — Punishment. 

Any  man  and  woman  who  shall  be  guilty  of  the  crime  of 
adultery  or  fornication,  shall  be  liable  to  indictment,  and,  on 
conviction,  shall  be  severally  punished  by  a  fine  of  not  less 
than  one   hundred    dollars,    nor   more   than   five   hundred 
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dollars,  or  imprisonment  for  not  less  than  six  months  nor 
more  than  one  year,  or  both  fine  and  imprisonment,  at  the 
discretion  of  the  Court. — Crim.  Code,  Sec.  382. 

Adultery  not  indictable  at  common  law,  and  was  not  an  indictable 
offense  in  this  State  in  18.31.— S^aie  v.  Brunson,  2  Bail.,  149. 

Either  party  may  be  indicted  separately. — State  v.  Sauls,  70  S.  C,  393; 
50  S.  E.,  IT. 

Proof  of  marriage  in  prosecution  for  adultery. — State  v.  Still,  68 
S.  C,  37;  46  S.  E.,  524. 

Jurisdiction  depends  on  place  M'here  the  crime  is  committed. — State 
V.  Willianis,  84  S.  C,  21 ;  65  S.  E.,  984. 

AFFIDAVIT. 

What  Is. — An  affidavit  is  an  oath  in  writing,  sworn  to 
before  some  person  having  authority  to  administer  such 
oath. 

Requisites  Of. — For  form  and  requisites  of  an  affidavit 
for  any  particular  case,  refer  to  the  case. 

It  should  be  entitled  of  the  County  and  State  in  which  it 
is  taken,  and  contain  in  full  the  name  and  residence  of  the 
party  taking  the  oath,  and  certified  by  the  officer  before 
whom  it  is  taken,  with  the  style  of  his  office. 

If  the  party  taking  the  oath  knows  of  the  subject  matter 
of  his  own  knowledge,  it  should  be  stated  positively;  but  if 
the  information  be  derived  from  others,  the  statement 
should  be  "that  he  is  informed  and  believes."  But  if  the 
latter  be  only  a  conclusion  from  circumstances,  the  affidavit 
should  be  "that  he  hath  just  reason  to  believe  and  doth 
believe."  If  the  officer  taking  the  affidavit  be  the  person 
who  is  to  act  on  it  judicially,  the  circumstances  inducing 
belief  need  not  be  set  forth  at  length  in  the  affidavit;  but  if 
it  be  intended  for  the  judicial  action  of  another,  then  the 
circumstances  should  be  particularly  set  forth. 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action;  but  an 
affida%it  made  without  a  title,  or  with  a  defective  title,  shall  be  as  valid 
and  effectual,  for  every  purpose,  as  if  it  were  duly  entitled,  if  it  intel- 
ligibly refer  to  the  action  or  proceeding  in  which  it  is  made. — C.  C.  P., 
Sec.  444. 

It  is  not  necessary  to  state  the  venue  in  the  affidavit. — Clemson  College 
V.  Pickens,  42  S.  C,  511 ;  20  S.  E.,  401. 
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The  affidavit  need  not  be  signed  by  the  affiant. — Armstrong  v.  Austin, 
45  S.  C,  69;  22  S.  E.,  767.  As  to  the  necessity  of  the  officer  signing  the 
iurat.— Doty  v.  Boyd,  46  S.  C,  39;  24  S.  E.,  59. 

An  affidavit  is  a  written  statement  sworn  to.  The  fact  that  it  was 
sworn  to  may  be  proved  by  the  Magistrate  before  whom  it  was  made. — 
State  V.  Williams,  76  S.  C,  135;  56  S.  E.,  783. 

The  official  title  of  officer  need  not  be  signed. — McCreery  v.  Cogge- 
shall,  74  S.  C,  62;  53  S.  E.,  978. 

Officers  Having  Authority  to  Take  Affidavits. — Clerks  of 
Courts,  Judges  of  Probate,  Magistrates,  Notaries  Public, 
and  Commissioners  of  Deeds  shall  have  authority  to  take 
affidavits.— Civil  Code,  Sees.  1313,  1370,  736  and  741. 

AFFIRMATION. 

Valid  as  an  Oath. — Any  person  who  shall  appear  in  any 
of  the  Courts  of  justice,  or  before  any  Judge  or  Magistrate 
in  this  State,  either  as  juror,  witness,  party  or  otherwise,  in 
any  cause,  civil  or  criminal,  and  shall  make  a  solemn  and 
conscientious  declaration  and  affirmation,  according  to  the 
form  of  his  profession,  in  any  matter,  cause,  or  thing, 
wherein  an  oath  is  required  by  law,  such  solemn  and  con- 
scientious declaration  and  affirmation  shall  be  deemed,  held 
and  judged  and  taken  as  valid  and  effectual,  to  all  intents, 
constructions  and  purposes  whatsoever,  as  if  such  person 
had  taken  an  oath  on  the  Holy  Evangelists  of  Almighty 
God. — Miller's  Compilation,  159,  Note  a. 

AFFRAY  AND  AFFRAYERS. 

What  Is  an  Affray? — An  affray  is  the  fighting  of  two  or 
more  persons  in  some  public  place,  to  the  terror  of  the 
people. — ith  Bl.  Com.,  145. 

Bare  words  do  not  amount  to  an  affray ;  nor  an  assault  in 
a  private  place,  out  of  the  hearing  or  seeing  of  any,  the 
parties  excepted;  nor  the  assembling  of  one's  friends  and 
neighbors  in  one's  house,  against  those  who  threaten  to  do 
such  person  some  violence  therein,  nor  to  any  person  arming 
himself  and  endeavoring  to  suppress  disturbers  of  the  peace 
and  quiet  of  the  State.— 1  Hawk.,  134,  135,  136. 
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Private  Person  May  Arrest  Affrayers,  When. — A  private 
person  is  justifiable  in  suppressing  or  endeavoring  to  sup- 
press an  affray,  and  the  combatants  are  liable  for  whatever 
consequences  may  ensue. 

But  more  especially  a  Constable,  who  is  bound  to  keep 
the  peace;  and  to  that  purpose  may  break  open  doors  to 
suppress  an  affray,  or  apprehend  the  affrayers,  and  carry 
them  before  a  Magistrate  to  be  tried,  and,  if  found  guilty,  to 
be  punished  or  required  to  find  sureties  for  the  peace. 

Duty  of  Constable. — He  may  also  call  others  to  his  assist- 
ance, who,  if  they  refuse  to  obey  his  summons,  shall  be 
punished  as  for  a  misdemeanor. — 4th  Bl.  Com.,  145 ;  1 
Haw.,  137;  Crim.  Code,  Sec.  323. 

Not  to  Arrest  Unless  in  View. — A  Constable  has  no  right 
to  arrest  those  who  barely  contend  with  hot  words,  nor  for 
an  affray  done  out  of  his  own  view,  without  a  warrant  from 
a  Magistrate,  unless  a  felony  were  done,  or  likely  to  be 
done.— 1  Hawk.,  137. 

Magistrates  May  Cause  to  Be  Arrested  All  Affrayers  and 
Others  Threatening  Breach  of  Peace. — They  may  cause  to 
be  arrested  all  affrayers,  rioters,  disturbers  and  breakers  of 
the  peace,  and  all  who  go  armed  offensively,  to  the  terror  of 
the  people,  and  such  as  utter  menaces  or  threatening  speeches, 
or  otherwise  dangerous  and  disorderly  persons.  Persons 
arrested  for  any  of  said  offenses  shall  be  examined  by  the 
Magistrate  before  whom  they  are  brought,  and  may  be  tried 
before  him,  and  if  found  guilty  may  be  required  to  find 
sureties  of  the  peace,  and  be  punished  by  fine  not  exceeding 
one  hundred  dollars,  or  imprisonment  in  the  jail  or  house  of 
correction  not  exceeding  thirty  days,  or  when  the  offense  is 
of  a  high  and  aggravated  nature,  they  may  be  committed 
or  bound  over  for  trial  before  the  Court  of  General  Ses- 
sions.— Crim.  Code,  Sees.  31,  33. 

What  is  an  affray? — State  v.  Smrimer,  5  Strob.,  53. 
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FORM  No.  3— WARRANT  TO  APPREHEND  AFFRAYERS. 
THE  STATE  OF  SOUTH  CAROLINA,    ) 

COUNTT   OF I 

By  A.  B.,  Magistrate  in  and  for  said  County  and  said  State. 

To  Any  Lawful  Constable : 

Whereas,  complaint  on  oath  has  been  made  unto  me  by  C.  D.,  that 

at — — — — ,  in  the  County  and  State  aforesaid,  on  the 

day   of ,    A.    D.    19—,    A.    O.    and   B.   O.,   of   the   said 

County  and  State,  in  a  tumultuous  manner  made  an  affray,  wherein  the 
person  of  the  said  C.  D.  was  beaten  and  abused  by  them,  the  said 
A.  O.  and  B.  O.,  without  any  lawful  or  sufficient  cause  given  to  them,  or 
either  of  them,  bj''  him,  the  said  C.  D. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defend- 
ants, A.  O.  and  B.  O.,  and  bring  them  before  me,  to  be  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal,  this day  of , 

A.  D.  19—.  A.  B.,  (l.  s.) 

Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,  ) 

COUKTY  OF ■ C 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 
and    the    said    State,    C.    D.,    who,    being    duly    sworn,    says:    That    at 

,    in    the    said    County    and    State,   on    the day 

of — — ,  A.  D.  19 — ,  A.  O.  and  B.  O.,  in  a  tumultous  manner 

made  an  affray,  wherein  the  person  of  him,  the  said  C.  D.,  was  beaten 
and  abused  by  them^  the  said  A.  O.  and  B.  O.,  without  any  lawful  or 
sufficient  provocation  given  to  them,  or  either  of  them,  by  him,  the 
said  C.  D. 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 

Sworn  to  before  me,  this day  of ,  A.  D.  19 — . 


A.  B., 

Magistrate. 


AIDING  IN  FELONY. 
{See  Accessory.) 

AMENDMENT. 

{See  Courts  of  Magistrates,  Rule  II.) 

AMUSEMENTS. 
{See  Plays  and  Shows,  and  Sunday.) 
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ANIMALS. 

{See  Cattle,  Larceny,  Malicious  Mischief.) 

Cruelty  To. — Whoever  shall  wilfully  abuse  or  cruelly- 
treat  any  horse,  mule  or  draught  animal  or  beast  of  burden, 
shall,  upon  conviction  thereof  before  any  Court  of  compe- 
tent jurisdiction,  suffer  imprisonment  for  fifteen  days,  or 
pay  a  fine  of  fifteen  dollars. — Crim.  Code,  Sec.  909. 

Every  owner,  possessor,  or  person  having  the  charge  or 
custody  of  any  animal,  who  cruelly  drives  or  works  the 
same  when  unfit  for  labor,  or  cruelly  abandons  the  same,  or 
deprives  of  necessary  sustenance,  or  shelter,  or  otherwise 
subjects  to  unnecessary  torture,  suffering  or  cruelty,  such 
animal,  shall  for  every  such  offense,  be  guilty  of  a  misde- 
meanor, and  be  punished  by  imprisonment  in  jail  not 
exceeding  thirty  (30)  days,  or  by  a  fine  not  exceeding  one 
hundred  dollars. — Crim.  Code,  Sees.  910,  911. 

State  V.  Browning,  70  S.  C,  AQQ ;  50  S.  E.,  185. 

By  Railroad  Companies. — No  railroad  company,  in  the 
carrying  or  transportation  of  animals,  shall  overload  the 
cars,  nor  permit  the  animals  to  be  confined  in  cars  for  a 
longer  period  than  twenty-eight  consecutive  hours  without 
unloading  the  same  for  rest,  water  and  feeding,  for  a  period 
of  at  least  five  consecutive  hours,  unless  prevented  from  so 
unloading  by  storm  or  other  accidental  causes  beyond  the 
control  of  such  railroad  company. 

Any  company,  owner  or  custodian  of  such  animals,  who 
shall  fail  to  comply  with  the  provisions  of  this  section,  shall, 
for  each  and  every  such  offense,  be  liable  for  and  forfeit  and 
pay  a  penalty  of  not  less  than  fifty  nor  more  than  five  hun- 
dred dollars,  in  any  Court  of  competent  jurisdiction:  Pro- 
vided, however,  That  when  animals  shall  be  carried  in  cars 
in  which  they  can  and  do  have  proper  food,  water,  space  and 
opportunity  for  rest,  the  foregoing  provisions  in  regard  to 
their  being  unloaded  shall  not  apply. — Crim.  Code,  Sec.  912. 

Arrest  for  Violation. — Any  person  violating  the  laws  in 
relation  to  cruelty  to  animals  may  be  arrested  and  held. 
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without  warrant,  in  the  same  manner  as  in  the  case  of 
persons  found  breaking  the  peace. — Crim.  Code,  Sec.  913. 

ANSWER. 
{See  Courts  of  Magistrates.) 

APPEAL. 

An  appeal  is  an  appHcation  to  a  higher  Court,  to  reverse 
the  decision  of  a  lower,  upon  certain  grounds  set  forth  in 
the  notice  of  such  application,  and  made  to  appear  by  the 
report  of  the  case  by  the  presiding  officer  of  the  Court 
below. 

I.  APPEAL  IN  CRIMINAL  CASES. 
II.  APPEAL  IN  CIVIL  CASES. 
in.  FORMS. 

I.  APPEAL  IN  CRIMINAL  CASES. 

1st — Where  Appeal  Lies. 

2d — Procedure  and  Rights  oe  Appeeeant. 

1st — Where  Appeal  Lies. 

Appeal  in  criminal  cases,  is  to  the  next  term  of  the  Court 
of  General  Sessions  for  the  County  in  which  the  case  was 
tried. — Crim.  Code,  Sec.  93. 

2d — Procedure  and  Rights  oe  Appeeeant. 

The  appellant  shall,  within  five  days  after  sentence,  serve 
notice  of  appeal  upon  the  Magistrate  who  tries  the  case,  stat- 
ing the  grounds  upon  which  the  appeal  is  founded. — lb.. 
Sec.  94. 

Within  ten  days  after  said  service  the  said  Magistrate 
shall  file  in  the  office  of  the  Clerk  of  Court  the  said  notice, 
together  with  the  record  and  statement  of  all  the  proceed- 
ings in  the  case,  and  the  testimony  in  writing  taken  at  the 
trial  and  signed  by  the  witnesses. — Ih.,  Sec.  95. 

Upon  service  of  the  said  notice  the  said  Magistrate  shall, 
on  demand  of  the  defendant,  admit  him  to  bail  in  such  rea- 
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sonable  sum,  and  with  good  sureties,  as  said  Magistrate  may- 
require,  with  conditions  to  appear  at  the  Court  appealed  to, 
and  at  any  subsequent  term  to  which  the  case  may  be  con- 
tinued, if  not  previously  surrendered,  and  so  from  term  to 
term  until  the  final  decree,  sentence,  or  order  of  the  Court 
thereon,  and  to  abide  such  final  sentence,  order  or  decree, 
and  not  depart  without  leave,  and  in  the  meantime  to  keep 
the  peace  and  be  of  good  behavior. — Ih.,  Sec.  96. 

The  said  appeal  shall  be  heard  by  the  Cc5urt  of  General 
Sessions  upon  the  grounds  of  exceptions  made,  and  upon 
the  papers  hereinbefore  required,  and  without  the  examina- 
tion of  witnesses  in  said  Court.  And  the  said  Court  may 
either  confirm  the  sentence  appealed  from,  reverse  or 
modify  the  same,  or  grant  a  new  trial. — lb.,  Sec.  98. 

II.  APPEAL  IN  CIVIL  CASES. 

1st — To  What  Court  and  When. 

2d — Notice  oe  AppeaIv,  Etc. 

3d — Return,  Etc. 

4th — Hearing. 

5th — Dismissal  Oe. 

6th — Principles  oe  Determination. 

7th — Judgment  on  Appeal. 

8th — Restitution. 

9th — Costs  to  Whom  Awarded, 

1st — To  What  Court  and  When. 

When  a  judgment  is  rendered  by  a  Magistrate's  Court, 
the  appeal  shall  be  to  the  Circuit  Court  of  the  County 
wherein  the  judgment  was  rendered. — C.  C.  P.,  Sec.  397. 

On  Such  Appeal. — The  appeal  shall  be  to  the  Circuit 
Court  of  the  County  wherein  the  judgment  was  rendered, 
and  shall  amount  to  a  supersedeas,  if  the  party  against 
whom  judgment  is  rendered  shall  execute  a  good  and  suffi- 
cient bond  with  surety  to  pay  the  amount  of  the  judgment 
and  costs  in  the  event  that  he  fail  to  sustain  such  appeal,  and 
in  all  cases  in  which  such  bond  with  surety  shall  be  filed  no 
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execution  shall  issue  until  the  termination  of  such  appeal. 
The  said  appeal  shall  be  heard  by  the  Court  upon  all  the 
papers  in  the  case,  including  the  testimony  on  the  trial, 
which  shall  be  taken  down  in  writing  and  signed  by  the  wit- 
nesses, and  the  grounds  of  exceptions  made,  without  the 
examination  of  witnesses  in  Court. — C.  C.  P.,  Sec.  397. 

Reversible  By  Supreme  Court. — The  determination  of 
the  Circuit  Court  on  appeals  from  Magistrate's  Courts  is 
reversible,  on  a  further  appeal,  by  the  Supreme  Court. 

2d — Notice. 

Requisites  Of. — The  appellant  shall,  within  five  days 
after  written  notice  of  judgment  has  been  given  him  or  his 
attorney  by  the  Magistrate  (except  when  the  judgment  is 
announced  at  the  trial  in  the  presence  of  the  appellant  or 
his  attorney,  in  which  event  no  written  notice  shall  be  neces- 
sary), serve  a  notice  of  appeal,  stating  the  grounds  upon 
which  the  appeal  is  founded.  If  the  judgment  is  rendered 
upon  process  not  personally  served,  and  the  defendant  did 
not  appear,  he  shall  have  five  days,  after  personal  notice  of 
the  judgment,  to  serve  the  notice  of  appeal  provided  for  in 
this  and  the  next  section. — C.  C.  P.,  Sec.  398. 

The  Circuit  Judge  has  no  power  to  extend  this  time  within  which  to 
appeal. — Davis  v.  Vcmghn,  7  S.  C,  3i3.  Nbr  jurisdiction  to  hear  an 
appeal  where  notice  in  writing  was  not  served  wtliin  that  time. — Davis 
V.  VoMghn,  7  S.  C,  343;  Scott  v.  Pratt,  9  S.  C,  8;?;  Foot  v.  Williams,  13 
S.  C,  601.  The  notice  of  appeal  must  state  the  grounds  in  every  case. — 
Sternberger  v.  McSween,  14  S.  C,  35. 

Service  Of. — The  notice  of  appeal  must,  within  the  same 
time,  be  served  on  the  Magistrate  personally,  if  living  and 
within  the  County,  or  on  his  Clerk,  if  there  be  one,  and 
upon  the  attorney  for  the  respondent,  or  on  the  respondent 
personally,  or  by  leaving  it  at  his  residence,  with  some 
person  of  suitable  age  and  discretion;  or  in  case  the 
respondent  is  not  a  resident  of  such  County,  or  cannot, 
after  due  diligence,  be  found  therein,  in  the  same  manner, 
on  the  agent,  if  any,  who  is  a  resident  of  such  County 
who  appeared  for  the  respondent  on  the  trial;  and,  if 
neither  the  respondent  nor  such  agent  or  attorney  can  be 
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found  in  the  County,  the  notice  may  be  served  on  the 
respondent  by  leaving  it  with  the  Clerk  of  the  Appellate 
Court.— C.  C.  P.,  Sec.  399. 

When,  by  reason  of  the  death  of  a  Magistrate,  or  his 
absence  from  the  County,  or  any  other  cause,  the  notice  of 
appeal  cannot  be  served  as  provided  by  the  preceding 
section,  it  may  be  served  by  leaving  the  same  with  the  Clerk 
of  the  County.— /&.,  Sec.  400. 

Failure  to  serve  the  Magistrate  with  such  notice  of  appeal  within  the 
five  days  is  fatal,  and  Circuit  Court  will  dismiss  the  appeal,  being 
without  jurisdiction  to  hear  it. — Scott  v.  Pratt,  9  SL  C,  82;  Davis  v. 
Vaughn,  7  S.  C,  343;  Foot  v.  Williams,  13  S.  C,  601;  Marmel  v. 
Loveless,  56  S.  C,  426,  35  S.  C,  1. 

Where  respondent  was  a  nonresident,  service  of  the  notice  on  the 
agent  who  appeared  for  him,  at  the  trial,  but  was  also  a  nonresident  of 
the  County,  was  held  insuflBcient  in  Sheldon  v.  Pearsons,  42  S.  C,  111; 
20  S.  E.,  26.  The  notice  must  be  served  personally,  not  by  mail. — 
Bingham  v.  Holliday,  53  S.  C,  528 ;  30  S.  E.,  485. 

An  acknowledgment  of  personal  service  by  the  Magistrate  is  sufficient 
to  show  service  on  him. — Baker  v.  Irvine,  58  S.  C,  436;  36  S.  E.,  742. 
But  insufficient  to  show  service  on  the  respondent. — Whetstone  v.  Living- 
ston, 54  S.  C,  539;  32  S.  E.,  561. 

3d — Ri;turn. 

JVhen  to  Be  Made. — The  Court  below  shall,  after  ten 
days,  and  within  thirty  days  after  service  of  the  notice- of 
appeal,  make  a  return  to  the  Appellate  Court  of  the  testi- 
mony, proceedings,  and  judgment,  and  file  the  same  in  the 
Appellate  Court.  The  return  may  be  compelled  by  attach- 
ment.—C.  C.  P.,  Sec.  401. 

Magistrate  Out  of  Office,  Dead,  or  Insane. — When  a 
Magistrate,  by  whom  a  judgment  appealed  from  was  ren- 
dered, shall  have  gone  out  of  office  before  a  return  is 
ordered,  he  shall,  nevertheless,  make  a  return  in  the  same 
manner,  and  with  the  like  effect,  as  if  he  were  still  in 
office.— /&.,  Sec.  403. 

If  a  Magistrate,  whose  judgment  is  appealed  from,  shall 
die,  become  insane,  or  remove  from  the  State,  before  having 
made  a  return,  the  Appellate  Court  may  examine  witnesses 
on  oath  as  to  the  facts  and  circumstances  of  the  trial  or 


Appeal  in  Civil  Cases.  27 

judgment,  and  determine  the  appeal,  as  if  the  facts  had  been 
returned  by  the  Magistrate. 

If  he  shall  have  removed  to  another  County  within  the 
State,  the  Appellate  Court  may  compel  him  to  make  the 
return,  as  if  he  were  still  within  the  County  where  the  judg- 
ment was  rendered. — lb.,  Sec.  404. 

Form  of  Return. — The  return  must  include  the  notice  of 
appeal,  and  all  the  original  papers  of  the  case,  and  contain 
all  the  evidence  and  proceedings  upon  the  trial ;  should  state 
the  substance  of  the  pleadings,  the  nature  of  the  issue,  the 
judgment,  the  disposition  of  all  questions  arising  at  the 
trial,  and  the  dates  of  the  various  proceedings,  such  as  the 
return  of  the  summons,  the  joinder  of  issue,  the  adjourn- 
ments, if  any,  and  the  judgment. 

If  the  notice  of  appeal  is  not  returned,  the  Court  will 
dismiss  the  appeal.  When  the  Court  fails  to  show  what 
judgment,  if  any,  has  been  rendered,  the  Court  will  on  that 
ground  dismiss  the  appeal.  When  the  return  does  not  state 
all  the  evidence,  the  Court  will  not  presume  that  there  was 
evidence,  not  in  the  return,  sufficient  to  warrant  the  judg- 
ment.—2  Tillinghast  &  Shearman's  N.  Y.  Practice,  1003. 

Defective  Return. — If  the  return  be  defective,  the  Appel- 
late Court  may  direct  a  further  or  amended  return  as  often 
as  may  be  necessary,  and  may  compel  a  compliance  with 
its  order  by  attachment.  And  the  Court  shall  always  be 
deemed  open  for  these  purposes. — C.  C.  P.,  Sec.  403. 

Wlhere  a  return  has  been  made,  though  defective,  it  is  discretionary' 
with  the  Circuit  Court  whether  to  ord€r  a  further  or  amended  return. — 
Lynch  v.  Heyioard,  56  S.  C,  5Q2\  35  S.  E.,  220. 

4th — Hearing. 

Where  New  Trial  May  Not  Be  Had. — If  a  return  be 
made,  the  appeal  may  be  brought  to  a  hearing  by  either 
party.  It  shall  be  placed  upon  the  calendar,  and  continue 
thereon  until  finally  disposed  of. 

But  if  neither  party  bring  it  to  a  hearing  before  the  end 
of  the  second  term,  the  Court  shall  dismiss  the  appeal, 
unless   it  continue  the   same  by   special   order,    for   cause 
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shown.     At  least  eight  days  before  the  Court,  the  party 

desiring  to  bring  on  the  appeal  shall  file  the  return  and 

accompanying  papers,  if  any,  with  the  Clerk,  and  the  Clerk 

shall  thereupon  enter  the  cause  on  the  calendar,  according 

to  the  date  of  the  return,  and  it  shall  stand  for  trial  without 

any  further  notice. — C.  C.  P.,  Sec.  405. 

The  statute  does  not  fix  the  time  when  the  Clerk  shall  place  the  case  on 
the  calmclav.— Marshall  v.  Mitchell,  59  S.  C,  523;  38  S.  E.,  158.  The 
party  desiring  to  bring  on  the  appeal  is  only  required  to  file  the  return 
and  accompanying  papers  in  the  office  of  the  Clerk  of  Court  eight  days 
before  Court. — Ih.  Tliis  section  is  not  mandatory. — Manuel  v.  Loveless, 
54  S.  C,  346;  33  S.  E.,  421. 

The  appeal  shall  be  heard  on  the  original  papers,  and  no 
copy  thereof  need  be  furnished  for  the  use  of  the  Court. — 
C.  C.  P.,  Sec.  406. 

5th — Dismissal. 

A  motion  to  dismiss  is  the  proper  remedy  in  case  of  any 
defects  in  the  notice  of  appeal,  where  it  is  served  too  late, 
or  when  the  return  is  not  filed  in  time,  or  is  defective. — 
3  Tillinghast  &  Shearman  Prac,  1006. 

If  neither  party  brings  the  case  to  hearing  before  the  end 
of  the  second  term,  the  Court  shall  dismiss  the  appeal, 
unless  it  continue  the  same  by  special  order,  for  cause 
shown.— See  C.  C.  P.,  Sec.  405. 

Where  continued  at  first  term  by  consent  should  be  dismissed  on  last 
day  of  second  iexm.— Bell  v.  Printt,  51  S.  C,  344;  29  S.  E.,  5.  Dis- 
missal for  failure  of  Magistrate  to  file  return. — Ramseur  v.  Moore, 
43  S.  C,  304;  21  S.  E.,  81. 

It  must  appear,  to  justify  dismissal,  that  the  case  was  called  for  trial 
at  the  second  or  some  subsequent  term'  and  neither  party,  after  oppor- 
tunity to  be  heard,  brought  it  to  trial. — York  Supfly  Co.  v.  Southern 
Ry.  Co.,  82  S.  C,  350;  64  S.  E.,  387. 

6th — Principi.es  of  Dete;rmination. 

Judgment  on  Appeal. — Upon  hearing  the  appeal,  the 
Appellate  Court  shall  give  judgment  according  to  the  justice 
of  the  case,  without  regard  to  technical  errors  and  defects 
which  do  not  affect  the  merits.  In  giving  judgment,  the 
Court  may  affirm  or  reverse  the  judgment  of  the  Court 
below%  in  whole  or  in  part,  and  as  to  any  or  all  the  parties, 
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and  for  errors  of  law  or  fact.  If  the  appeal  is  founded  on 
an  error  in  fact  in  the  proceedings,  not  affecting  the  merits 
of  the  action,  and  not  within  the  knowledge  of  the  Magis- 
trate, the  Court  may  determine  the  alleged  error  in  fact  on 
affidavits,  and  may,  in  its  discretion,  inquire  into  and  deter- 
mine the  same  upon  examination  of  the  witnesses.  If  the 
defendant  failed  to  appear  before  the  Magistrate,  and  it  is 
shown  by  the  affidavits  served  by  the  appellant,  or  other- 
wise, that  manifest  injustice  has  been  done,  and  he  satis- 
factorily excuses  his  default,  the  Court  may,  in  its  discre- 
tion, set  aside  or  suspend  judgment,  and  order  a  new  trial, 
before  the  same  or  any  other  Magistrate  in  the  same 
County,  at  such  time  and  place,  and  on  such  terms,  as  the 
Court  may  deem  proper. — C.  C.  P.,  Sec.  407. 

All  reasonable  presumptions  are  to  be  made  in  support  of  the  judg- 
ment so  far  as  to  the  regularity  of  the  proceedings  before  the  Justice 
is  concerned. — Tillinghast  &  Shearman  Prac,  1015;  Habersham  v. 
Hopkins,  4th  Strob.,  240. 

Judgment  will  be  reversed  for  error  in  the  charge  of  the  Trial  Justice 
that  might  have  misled  the  jury,  or  if  illegal  evidence  was  admitted, 
under  objection,  or  competent  evidence  was  excluded  that  might  have 
influenced  the  verdict,  or  if  the  judgment  was  entirely  unsupported  by 
evidence,  or  against  clear,  uncontradicted  and  unimpeached  evidence. 
For  excessive  damiages  and  for  improperly  nonsuiting  a  plaintiflF. — ■ 
Tillinghast  &  Shearman  Prac,  1006,  1007. 

The  Supreme  Court  will  not  lend  a  ready  ear  to  any  objections  based 
upon  mere  matter  of  form;  but  wiU  decide  without  regard  to  technical 
errors  and  defects. — Darc/an  i\  West,  21  S.  C,  156;  3  S.  E.,  68;  Brown 
V.  Kolb,  75  S.  E.,  529. 

And  the  Circuit  Court  will,  in  order  to  do  justice  when  the  verdict  in 
Magistrate's  Court  is  not  in  proper  form,  send  the  case  back  there  for 
new  ivml.—DuBose  v.  Armstrong,  39  S.  C,  290;  6  S.  E.,  934. 

The  Circuit  Court,  on  appeal,  can  review  and  reverse  errors  of  fact  in 
Magistrate's  Convi.— Bed f earn  v.  Douglass,  35  S.  C,  569;  15  S.  E.,  344. 

But  it  cannot  review  findings  of  fact  by  Magistrate  not  excepted  to. — 
Burns  v.  Ooioer,  34  S.  C,  160;  13  S.  E.,  331. 

The  only  mode  of  relief  from  a  Magistrate's  judgment,  rendered  against 
a  party  through  his  excusable  defaults,  is  by  appeal  to  the  Circuit 
Couri.— Doty  v.  Duvall,  19  S.  C,  143;  Wolfe  v.  B.  B.  Co.,  35  S.  C,  379; 
Laivrence  v.  Isear,  27  S.  C,  244;  3  S.  E.,  322. 

Such  relief  applies  only  to  cases  of  judgment  by  default,  and  not 
where  there  was  trial. — Miller  v.  Schmidt,  20  S.  C,  588;  Green  v.  County 
Commissioners,  37   S.   C,  9;  2   S.   E.,  618. 
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Failure  to  file  notice  and  grounds  of  appeal  a  mere  technical  error. — 
Perkins  v.  Douglass,  46  S.  C,  6;  24  S.  E.,  43. 

An  irregularity  or  defect  in  summons  is  waived  by  appearance. — Grant 
V.  Clinton  Cotton  Mills,  56  S.  C,  554;  35  S.  E.,  193. 

The  Circuit  Ck)urt  may  order  a  new  trial  before  the  Magistrate. — 
Wideman  v.  Fatten,  64  S.  C,  411;  42  S.  E.,  190.  The  Court  may  hear 
affidavits  to  prove  demand  in  claim  and  delivery  before  action. — Burton 
V.  Laurens  Cotton  Mills,  64  S.  C,  224;  41  S.  E.,  975. 

Where  Magistrate  had  not  acquired  jurisdiction  of  person  of  defendant, 
Circuit  Court  should  dismiss  case. — Biley  v.  Insurance  Company,  68 
S.  C,  387;  47  S.  E„  708. 

Omitting. date  in  simmions  does  not  aifect  the  merits. — Butler  Bros. 
V.  Welch,  76  S.  C,  131 ;  57  S.  E.,  668. 

Court  must  pass  on  exceptions  affecting  the  merits. — Pierce  v.  Varn, 
Byrd  ^  Co.,  76  S.  C,  359;  57  S.  E.,  184. 

Setting  aside  Magistrate's  default  judgment  is  discretionary  with 
Circuit  Judge,  and  is  not  appealable. — Carey  v.  Talbert,  79  S.  C,  265; 
60  S.  E.,  674. 

New  trial  after  default  ^uAgment.— Williams  v.  Rickenbacker,  79 
S.  C,  468;  60  S.  E.,  1123. 

Circuit  Judge  may  alter  judgment  making  it  larger  than  that  rendered 
by  Magistrate.— Goldstein  v.  Southern  By.  Co.,  80  S.  C,  524;  61  S.  E., 
10O7. 

New  Trial  Ordered  Before  Magistrate. — Where  a  new 
trial  shall  be  ordered  before  a  Magistrate,  the  parties  must 
appear  before  him  according  to  the  order  of  the  Court,  and 
the  same  proceedings  must  thereupon  be  had  in  the  action 
as  on  the  return  of  a  summons  personally  served. 

If  the  issue  joined  before  the  Magistrate  was  an  issue  of 
law,  the  Court  shall  render  judgment  thereon  according  to 
the  law  of  the  case;  and  if  such  judgment  be  against  the 
pleadings  of  either  party,  an  amendment  of  such  pleading 
may  be  allowed  on  the  same  terms,  and  in  like  case,  as  in 
pleadings  in  actions  in  the  Circuit  Court,  and  the  Court  may 
thereupon  require  the  opposite  party  to  answer  such 
amended  pleadings,  or  join  issue  thereon,  as  the  case  may 
require,  summarily. 

If,  upon  an  appeal  in  an  issue  of  law,  the  Court  should 
adjudge  the  pleading  complained  of  to  be  valid,  it  shall,  in 
like  manner,  require  the  opposite  party  summarily  to  answer 
such  pleading,  or  join  issue  thereon,  as  the  case  may  require. 
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Every  issue  of  fact  so  joined  or  brought  upon  an  appeal 
shall  be  tried  in  the  manner  as  provided  in  Section  358. 

The  Court  shall  have  the  same  power  over  its  own  deter- 
minations, and  shall  render  judgment  thereon  in  the  same 
manner,  as  the  Circuit  Court  in  actions  pending  therein, 
without  trial  by  jury,  and  may  allow  either  party  to  amend 
his  pleadings  upon  such  terms  as  shall  be  just;  and  in  any 
appeal,  either  party  may,  at  any  time  before  the  trial,  serve 
upon  the  opposite  party  an  offer,  in  writing,  to  allow  judg- 
ment to  be  taken  against  him  for  the  sum  or  property,  or 
to  the  effect  in  such  offer  specified,  and  with  or  without 
costs,  as  said  offer  shall  specify.  If  the  party  receiving 
such  offer  accept  the  same,  and  give  notice  thereof,  in  writ- 
ing, within  ten  days,  he  may  file  the  return  and  offer,  with 
an  affidavit  of  service  of  notice  of  acceptance  thereof,  and 
judgment  shall  be  entered  thereon  according  to  said  offer. 
If  the  notice  of  acceptance  be  not  given,  the  offer  is  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence.  And 
if  the  party  to  whom  such  offer  is  made  fail  to  obtain  a 
judgment  more  favorable  to  him  than  that  specified  in  said 
offer,  then  he  shall  not  recover  costs,  but  must  pay  the  other 
party's  costs  from- the  date  of  the  service  of  the  offer. 

Either  party  may  move  for  a  new  trial  in  said  Court  on 
a  case  of  exceptions,  or  otherwise,  and  such  motion  may  be 
made  before  or  after  judgment  has  been  entered;  and  the 
provisions  of  the  Code  of  Civil  Procedure  in  relation  to  the 
proceedings,  exceptions  to  the  decisions  of  the  Court,  mak- 
ing and  settling  cases  and  exceptions,  motions  for  new 
trials,  and  making  up  the  judgment  roll  in  the  Circuit  Court, 
are  hereby  made  applicable  to  all  appeals  brought  up  for 
trial,  as  in  this  chapter  provided. — C.  C.  P.,  Sec.  407. 

7th — Judgment  on  Appeal. 

Judgment  Roll. — To  every  judgment  upon  an  appeal 
there  shall  be  annexed  the  return  on  which  it  was  heard,  the 
notice  of  appeal,  with  any  offer,  decision  of  the  Court, 
exceptions,  case,   and   all   orders  and  papers   in  any  way 
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involving  the  merits  and  necessarily  affecting  the  judgment, 
which  shall  be  filed  with  the  Clerk  of  the  Court,  and  shall 
constitute  the  judgment  roll. — C.  C.  P.,  Sec.  408. 

The  return  may  be  used  in  evidence  to  show  pendency  of  the  case  in 
the  Magistrate's  Court.— Cothran  v.  Knight,  47  S.  C,  243;  35  S.  E.,  142. 

Judgment  and  Its  Bnf  or  cement. — Judgment  on  an  appeal 
from  a  Court  of  Trial  Justice,  almost  always  consists  of  a 
simple  affirmance  or  reversal.  If  the  judgment  is  affirmed, 
the  respondent  may  proceed  as  though  no  appeal  had  been 
had;  the  execution  for  its  enforcement  issuing  out  of  the 
Court  below;  if  reversed,  the  parties  are  remitted  to  their 
original  rights,  and  may  proceed  as  though  no  action  had 
been  brought.  Where  a  new  trial  is  had  in  the  Appellate 
Court,  the  judgment  thereon  is  enforced  in  that  Court. — 
Tillinghast  &  Shearman  Prac,  1019. 

Error  in  Fact. — If  the  appeal  is  founded  on  an  error  in 
fact  in  the  proceedings,  not  affecting  the  merits  of  the 
action,  and  not  within  the  knowledge  of  the  Magistrate,  the 
Court  may  determine  the  alleged  error  in  fact  on  affidavits, 
and  may,  in  its  discretion,  inquire  into  and  determine  the 
same  upon  examination  of  the  witnesses. 

Relief  from  Default. — If  the  defendant  failed  to  appear 
before  the  Magistrate,  and  it  is  shown  by  the  affidavits 
served  by  the  appellant,  or  otherwase,  that  manifest  injustice 
has  been  done,  and  he  satisfactorily  excuses  his  default,  the 
Court  may,  in  its  discretion,  set  aside  or  suspend  judgment, 
and  order  a  new  trial,  before  the  same  or  any  other  Magis- 
trate in  the  same  County,  at  such  time  and  place,  and  on 
such  terms,  as  the  Court  may  deem  proper. — C.  C.  P., 
Sec.  407. 

8th — Restitution. 

If  the  judgment  below,  or  any  part  thereof,  be  paid  or 
collected,  and  the  judgment  be  afterwards  reversed,  the 
Appellate  Court  shall  order  the  amount  paid  or  collected  to 
be  restored,  with  interest  from  the  time  of  such  payment  or 
collection. — Ih.,  Sec.  410. 
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Order,  Hozv  Obtained. — The  order  may  be  obtained  on 
proof  of  the  facts  made  at  or  after  the  hearing,  upon  a 
previous  notice  of  six  days;  and  if  the  order  shall  be  made 
before  the  judgment  is  entered,  the  amount  may  be  included 
in  the  judgment. — lb. 

Restitution  cannot  be  made,  as  a  matter  of  course,  by  the 
Clerk,  but  an  order  of  Court  is  essential. — Tillinghast  & 
Shearman's  Prac,  1024. 

Payment  may  be  shown  by  affidavit,  or  by  a  tran- 
script of  docket,  showing  that  the  judgment  has  been 
satisfied. — lb. 

9th — Costs. 

Hozv  Azvarded. — If  the  judgment  be  affirmed,  costs  shall 
be  awarded  to  the  respondent.  If  it  be  reversed,  costs  shall 
be  awarded  to  the  appellant.  If  it  be  affirmed  in  part,  the 
costs,  or  such  part  as  to  the  Court  may  seem  just,  may  be 
awarded  to  either  party. — lb.,  Sec.  409. 

If,  upon  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  Appellate  Court  shall  set 
off  the  one  against  the  other,  and  render  judgment  for  the 
balance. — lb.,  Sec.  411. 

Costs  shall  be  allowed  to  the  prevailing  party,  in  judg- 
ments rendered  on  appeal,  in  all  cases,  with  the  following 
exceptions  and  limitation :  In  the  notice  of  appeal,  the 
appellant  shall  state  in  what  particular,  or  particulars,  he 
claims  the  judgment  should  have  been  more  favorable  to 
him.  If  he  claims  that  the  amount  of  judgment  is  less 
favorable  to  him  than  it  should  have  been,  he  shall  state 
what  should  have  been  its  amount.  Within  fifteen  days 
after  the  service  of  the  notice  of  appeal,  the  respondent  may 
serve  upon  the  appellant  and  Magistrate  an  offer,  in  writ- 
ing, to  allow  the  judgment  to  be  corrected  in  any  of  the 
particulars  mentioned  in  the  notice  of  appeal.  The  appel- 
lant may  thereupon,  and  within  five  days  thereafter,  file 
with  the  Magistrate  a  written  acceptance  of  such  offer,  who 
shall  thereupon  make  a  minute  thereof  in  his  docket,  and 
correct  such  judgment  accordingly,  and  the  same,  so  cor- 
3— M. 
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rected,  shall  stand  as  his  judgment,  and  be  enforced  accord- 
ingly; and  any  execution  which  has  been  issued  upon  the 
judgment  appealed  from  shall  be  amended  by  the  Magistrate 
to  correspond  with  the  amended  judgment.  If  such  offer 
be  not  made,  and  the  judgment  in  the  Appellate  Court  be 
more  favorable  to  the  appellant  than  the  judgment  of  the 
Court  below,  or  if  such  offer  be  made  and  not  accepted,  and 
the  judgment  in  the  Appellate  Court  be  more  favorable  to 
the  appellant  than  the  offer  of  the  respondent,  the  appellant 
shall  recover  costs :  Provided,  however,  That  the  appellant 
shall  not  recover  costs  unless  the  judgment  appealed  from 
shall  be  reversed  on  such  appeal,  or  be  made  more  favorable 
to  him,  to  the  amount  of  at  least  ten  dollars.  If  the  offer 
be  made  and  accepted  by  the  appellant,  the  appellant  shall 
recover  all  his  disbursements  on  appeal,  and  all  his  costs  in 
the  Court  below.  But  the  appellant  shall  not  recover  costs, 
except  as  provided  in  this  chapter.  The  respondent  shall  be 
entitled  to  recover  costs  where  the  appellant  is  not.  When- 
ever costs  are  awarded  to  the  appellant,  and  when  the  judg- 
ment in  the  suit  before  the  Court  below  was  against  such 
appellant,  he  shall  further  be  allowed  to  tax  the  costs 
incurred  by  him  which  he  would  have  been  entitled  to 
recover  in  case  the  judgment  below  had  been  rendered  in 
his  favor.  If,  upon  an  appeal,  a  recovery  for  any  debt  or 
damages  be  had  by  one  party,  and  costs  be  awarded  to  the 
other  party,  the  Court  shall  set  off  such  costs  against  such 
debt  or  damages,  and  render  judgment  for  the  balance. 

Amount  of  Costs. — The  following  fees  and  costs,  and  no 
others,  except  fees  of  officers,  disbursements  and  witnesses' 
fees,  shall  be  allowed,  on  appeal,  to  the  party  entitled  to 
costs,  when  the  new  trial  is  in  the  Circuit  Court : 

For  the  proceedings  before  trial $3.00 

For  trial  of  the  cause ,.  .$5.00 

When  the  amount  sued  for  is  under  twenty  dollars,  only 
two  dollars  and  fifty  cents  for  trial. 

If  the  judgment  appealed  from  be  reversed  in  part,  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to 
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either  party  shall  be  such  sum  as  the  Appellate  Court  may 
award,  not  exceeding  five  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  no 
costs  shall  be  allowed  to  either  party. — C.  C.  P.,  Sec.  412. 

III.  FORMS. 

FORM  No.  5— APPEAL  BOND. 

STATE  OF  SOUTH  CAROLINA,    ) 

^  }  Court  of  Magistrate. 

COUKTY  OF I  '  ^ 


,  Appellant,         ^  Undertaking  on  Appeal  from  a  Judg- 

vs.  \,      went     Directing     the     Payment     of 
,  Respondent.     \      Money. 


Whereas,  on   the day  of ,   19 — ,   in   the   Court 

of  Magistrate ,  the  above  named   respondent   recovered 

a   judgment   against ,    the    above    named    appellant,    for 

— dollars,   and  the  above   named   appellant   feeling   aggrieved 

thereby,  intends  to  appeal  therefrom  to . 


Now,  therefore,  we ■ do  hereby,  pursuant  to  the  statute 

in  such  case  made  and  provided,  undertake,  that  the  said  appellant  will 

pay  all  costs  and  damages  which  may  be  awarded  against 

on   said   appeal,   not  exceeding— dollars,   and   do   also   undertake, 

that  if  the  said  judgment  so  appealed  from,  or  any  part  hereof,  l>e 
affirmed,  or  the  appeal  be  dismissed,  the  said  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  said  judgment,  or  the  part  of  such 
amount  as  to  which  the  said  judgment  shall  be  affirmed,  if  it  be  affirmed 
only  in  part,  and  all  damages  and  costs  which  shall  be  awarded  against 
said  appellant  on  the  said  appeal. 

Dated ,  19—. 

(I.,   s.) 

(L.   s.) 

(L.   s.) 

FORM  No.  b— NOTICE  OF'  APPEAL. 

THE  STATE  OF  SOUTH  CAROLINA,  ) 

^  \  Court  of  Maqistratt. 

LOUXTY  OF ■ — ■ ■  <  '  •' 

C.   D.,   Plaintiff,        \ 

vs.  y  Action  for . 

E.  F.,  Defendant.     ) 

Notice  of  Appeal^  E.  F.,  Appellant. 

To  A.  B.,  Magistrate,  and  C.  D.,  Plaintiff: 

Take    notice,    that   the    (defendant)    in    this    action,    appeals    to    the 
(Court  of   Common    Pleas)    for   the   said    County  and    State,    from    the 

judgment   rendered  in    favor  of  the    (plaintiff)    herein,  on   the 

day  of ,   19 — ,  on   the   following  grounds: 
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1.  That  the  evidence  of  O.  R.,  a  witness  offered  on  part  of  the  defense, 
was  improperly  rejected. 

2.  That  defendant's  motion  for  nonsuit  was  improperly  denied. 

3.  That  the  decree  of  the  Magistrate  (or  the  verdict  of  the  jury,  as 
the  case  may  be)  was  contrary  to  the  law  and  evidence  of  the  case. 

4.  That  the  Magistrate  lost  jurisdiction  of  the  case,  by  omitting  to 
render  judgment  within  the  time  prescribed  by  law,  etc.,  (or  when 
default  has  been  made,  and  a  new  trial  is  desired).  That  manifest 
injustice  has  been  done  to  this  defendant,  in  that  moneys  paid  on 
account  of  the  plaintiff's  claim,  to  wit:  the  sum  of  ten  dollars  were  not 
allowed  upon  the  judgment,  (etc.,  as  the  case  m.ay  be). 

And  the  appellant  claims,  that  the  said  judgment  ought  to  have  been 
(for  the  sum  less  by  ten  dollars  than  the  amount  thereby  awarded  to 
the  respondent),  (or  otherwise,  as  the  case  may  be). 

(Signature,  either  of  appellant  or  his  counsel.) 

(Date  and  addtess.) 

FORM  No.  7— MAGISTRATE'S  RETURN  ON  APPEAL. 

(Refer  to  Subdivision  3,  Appeal  in  Civil  Cases,  as  to  what  Return 
should  contain.) 

THE  STATE  OF  SOUTH  CAROLINA,  ) 

CouKTi.'  OF \  ^"^''^  ^f  Magistrate. 

C.    D.,   Plaintiff,        j 

vs.  (.  Action  for . 

E.  F.,  Defendant,     ) 

Return  of  Magistrate. 

To  the  Court  of  Common  Pleas  for  the  Said  County  of  the  Said  State: 

The  Return  of  A.  B.,  Magistrate,  in  the  cause  above  stated,  is  as 
follows : 

The   process — ^herewith   filed    and   marked    Exhibit    A — was   issued   on 

the day  of ,  A.  D.   19 — ,  and  returnable  on   the 

day  of ,   A.   D.    19 — ,   at  which   later   date   the 

issue  between  the  said  parties,  plaintiff  and  defendant,  was  joined  and 
determined  under  the  evidence,  herewith  returned  and  marked 
Exhibit  B. 

The  plaintiff,  complaining  (refer  to  complaint  annexed  and  marked 
as  an  exhibit)  alleged: 

(State  substance  of  complaint.) 

Before  issue  joined,  the  defendant  (or  plaintiff),  by  his  counsel  (if 
any),  (here  state  any  motion  or  offer  made  by  or  on  behalf  of  the 
defendant  or  plaintiff,  which  motion  or  offer  will  be  annexed  and  refer- 
ence made  to,  as  an  exhibit;  if  a  motion,  state  disposition  of  and  reasons 
for  such  disposition;  if  an  offer,  state  whether  accepted  or  not). 

The  defendant,  answering  (refer  to  answer  annexed  and  marked  as  an 
exhibit),  said: 

(The  substance  of  answer.) 

(Disposition  of  questions  of  law  or  of  evidence  arising  at  the  trial.) 
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(Adjournments,  if  any,  during  progress  of  trial.) 

(If  the  case  be  before  a  jury,  state  substantially  the  charge  to  the 
jury),  as:  The  Magistrate  instructed  the  jury,  etc. 
(The  verdict  or  decree.) 

(Conclusion.)     AV'hereupon   the  defendant    (or  plaintiff)    appealed   to 
the  Court  of   (Common  Pleas)   on  the  grounds  stated  in  the  notice  of 
appeal  herewith  filed,  and  hereunto  annexed  and  marked  Exhibit  — .) 
(Date.) 

Respectfully  submitted, 

A.,  B., 
Magistrate. 

Note. — All  the  papers  in  the  case  should  be  included  in  the  return 
and  referred  to  as  exhibits.  Papers  annexed  to  return,  but  not  referred 
to  in  return,  are  not  regarded  as  part  of  the  said  return. 

FORM  No.  8— JUDGMENT  ON  APPEAL. 
THE  STATE  OF  SOUTH  CAROLINA,  ^ 

COUXTY  OF ( 

C.  D.,  Plaintiff,         ^ 

vs.  \  A  ction  for . 

E.  F.,  Defendant,     \ 

The  above-named  (E.  F.)  having  appealed  to  this  Court  from  the 
judgment  of  (A.  B.),  Magistrate,  in  and  for  the  said  County  and  State, 

rendered    on     the day    of ,     A.     D.     19 — ,     and 

,  of  counsel   for  the   appellant,   having  been  heard   in 

support     of     the     said     counsel,     and ,     counsel      for 

respondent,*  in  opposition  thereto. 

It    is    now,    on    motion   of ■ ,    adjudged    that   the    said 

judgment  be  affirmed  (or  reversed),  with dollars,  costs. 

(Date.) 

(Signature.) 

FORM  No.  9— ORDER  GRANTING  RELIEF  FROM  DEFAULT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

(Title  of  case  as  in  preceding  form.) 

(Continue  as  in  preceding  form  down  to  *,  then  continue:) 

And  it  appearing  to  the  Court  that  the  defendant's  default  is  satis- 
factorily excused,  and  that  manifest  injustice  has  been  done  to  the 
defendant,  it  is  now,  etc.. 

Ordered: 

1.  That  the  aforesaid  judgment  of  the  Court  of  Magistrate  be  set 
aside. 

2.  That  a  new  trial  be  had  before  the  Court  of  the  said  A.  B., 
Magistrate  (or  any  other  Magistrate  of  the  same  County,  as  the  Court 
may  direct),  on  (etc.),  or  on  such  other  days  as  it  may  be  adjourned  to. 

(Signature.) 


38  The  Lazv  of  Magistrates. 

APPRAISEMENT  AND  APPRAISERS. 

Definition. — ApiDraisement  is  a  just  valuation  of  prop- 
erty. Appraisers  are  persons  appointed  by  competent 
authority  to  value  goods  or  property. 

In  case  of  the  death  of  a  person  dying  intestate,  an 
inventory  must  be  made  of  the  goods  of  which  he  died 
possessed,  or  was  entitled  to ;  also,  where  goods  and  chattels 
are  seized  under  a  distress  warrant.  Appraisers  are  also 
appointed  to  set  off  homestead  of  insolvent  debtors,  to 
survey  rice  lands  (see  Dams  and  Drains),  to  determine  the 
value  of  an  estray,  and  to  assess  the  damage  done  to 
property  by  some  public  Avork,  or  to  estimate  its  value  when 
taken  for  public  use. 

Qualifications. — Appraisers  shall  in  all  cases  be  three  or 
more  respectable,  disinterested  freeholders,  residents  of  the 
County. 

Appraisers  to  appraise  any  testator's  or  intestate's  goods 
and  chattels  shall  be  appointed  by  the  Judge  of  Probate  of 
the  County,  and  shall  enter  upon  that  office,  after  they 
have  taken  the  following  oath  before  the  Judge  of  Probate, 
or  before  any  officer  authorized  by  law  to  administer  an 
oath : 

"You,  A.  B.,  C.  D.,  E.  F.,  etc.,  do  swear,  that  you  will 
make  a  just  and  true  appraisement  of  all  and  singular  the 
goods  and  chattels  (ready  money,  only,  excepted)  of  G.  H., 
deceased,  as  shall  be  produced  by  J.  K.,  the  executor  or 
administrator  of  the  estate  of  the  said  G.  H.,  deceased,  and 
that  you  will  return  the  same,  certified  under  your  hands, 

unto  the  Judge  of  Probate  of County  within 

the  time  prescribed  by  law." — Civil  Code,  Sees.  3625,  3629. 

Where  a  homestead  is  to  be  set  off,  one  appraiser  shall 
be  selected  by  the  debtor,  one  by  the  creditor  and  one  by 
the  Sheriff,  who  shall  be  sworn  by  a  Magistrate,  or  other 
officer  authorized  by  law  to  administer  oaths,  as  follows : 

"You  do  swear,  that  you  will  impartially  appraise  and 
set  off  by  metes  and  bounds,  a  homestead  of  (debtor's) 
estate,  such  as  he  mav  select,  not  to  exceed  the  value  of 
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one  thousand  dollars,  and  personal  property,  consisting  of 
such  articles  as  are  mentioned  in  the  Constitution,  not  to 
exceed  in  value  the  aggregate  sum  of  five  hundred  dollars." 

To  surve}'  rice  lands,  one  appraiser  shall  be  selected  by 
complainant,  one  by  defendant  and  one  by  the  Magistrate, 
who  shall  be  sworn  by  the  said  Magistrate,  as  in  the  above 
form,  "to  justly  and  impartially  determine  the  matter  in 
dispute." 

General  form  of  appraisers'  oath :  "You,  and  each  of 
you,  shall  well  and  truly  appraise  the  goods  and  chattels 
mentioned  in  the  inventory  according  to  the  best  of  your 
understanding.     So  help  you,  God." 

Pay  of  Appraisers. — Upon  the  settlement  of  their 
accounts  by  executors  and  administrators,  it  shall  be  the 
duty  of  the  Judge  of  Probate  to  allow  them  the  sum  of  one 
dollar  per  day  for  the  expense  of  every  appraiser  during 
the  time  that  he  is  proved  to  have  been  employed  in  apprais- 
ing the  estate  of  the  testator  or  intestate. — Civil  Code, 
Sec.  3628. 

Appraisers  appointed  to  set  off  homestead,  shall  receive 
as  compensation  for  such  service  two  dollars  each  per  day 
and  five  cents  a  mile  for  every  mile  of  necessary  travel. 
The  surveyor  shall  receive  five  ($5)  dollars  for  all  services 
incidental  to  setting  off  the  homestead,  but  exclusive  of  all 
necessary  disbursements.  The  surveyor  shall  receive  for 
his  services  a  sum  not  exceeding  ten  ($10)  dollars. 

The  Magistrate  or  other  officer  who  qualifies  the 
appraisers  shall  receive  for  such  services  seventy-five  cents, 
and  five  cents  a  mile  for  every  mile  of  necessary  travel. — 
Civil  Code,  Sec.  3722. 

FORM  No.  lO^OF  APPRAISEMENT. 

Tlie  appraisement  may  be  made  in  the  form  of  an  inventory,  specifying 
the  particulars,  and  their  respective  valuation,  and  concluded  as  follows: 

Appraised  by  us,  this day  of ,  A.  D.  19 — . 

A.  B., 
C.  D., 
E.  F., 
Sworn  Appraisers.. 
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Appraisers  to  set  off  homestead  or  survey  rice  lands, 
report  their  action  in  the  form  of  a  return. 

FORM    No.    11— RETURN    OF    APPRAISERS    TO    SET    OFF 

HOMESTEAD. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

We,  C.  D.,  E.  C,  and  E.  F.,  Commissioners  appointed  to  set  off  the 
homestead  of  G.  H.,  debtor,  having  duly  qualified  before  A.  B.,  Magis- 
trate, hereby   return  that   on  the day  of ,   19 — ^ 

we  went  as  directed  upon  the  estate  of  the  said  G.  H.,  and  set  off  unto 
him  of  the  said  estate,  as  a  homestead,  the  following  described  property, 
to  wit:  (here  follow  description  of  property,  the  metes  and  bounds, 
number  of  a^^res  and  references  to  plot,  if  any,  which  should  be  annexed 
to  this  return  as  an  exhibit),  which  we  have  estimated  as  of  the  value  of 
one  thousand  dollars. 

We  further  return  that  of  the  personal  property  of  the  said  G.  H.,  we 
have  set  apart  as  a  homestead,  the  following  articles,  to  wit:  (here  follow 
an  enumeration  of  the  articles,  and  the  value  of  each,  which  m.ust  be  of 
such  articles  as  are  specified  in  the  Constitution,  and  the  aggregate  value 
of  which  must  not  exceed  five  hundred  dollars). 

Given  under  our  hands  and  seals  the day  of , 

A.  D.  19—. 

E.  C,   (l.  s.) 
C.  D.,  (l.  s.) 
E.  F.,   (l.  s) 
Commissioners  to  Set  Off  Homestead. 

(For  forms  of  Return  of  Appraisers  to  Survey  Rice  Lands,  see  Dams 
and  Drains.) 

ARREST. 

Definition. — Arrest  signifies  to  stop,  to  seize,  to  deprive 
one  of  his  hberty  by  virtue  of  legal  authority. 
Arrests  are  either  in  civil  or  criminal  cases. 

In  Civil  Cases. — Arrest  in  civil  case,  is  the  apprehension 
of  a  person  by  virtue  of  a  legal  authority,  to  answer  the 
demand  against  him  in  a  civil  action. 

In  Criminal  Cases. — Arrest  in  a  criminal  case,  is  the 
apprehending  or  restraining  of  one's  person,  in  order  to  be 
forthcoming  to  answer  an  alleged  or  suspected  crime. — 
4  Blk.  Com.,  290. 
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I.  OF  EXEMPTION  FROM  ARREST. 
II.  OF  ARREST  IN  CIVIL  ACTIONS. 
III.  OF  ARREST  IN  CRIMINAL  CASES. 

I.  OF  EXEMPTION  FROM  ARREST. 

No  person  shall  be  freed  from  arrest  for  treason,  felony 
or  breach  of  the  peace. — 4  Inst.,  24,  25. 

Exemption  of  Senators  and  Representatives  of  the 
United  States. — The  Senators  and  Representatives  of  the 
United  States  shall,  in  all  cases,  except  treason,  felony  and 
breach  of  the  peace,  be  privileged  from  arrest,  during  their 
attendance  at  the  session  of  the  respective  houses,  and  in 
going  to  and  returning  from  the  same. — Cons.  U.  S.,  Art.  I, 
Sec.  6. 

Of  State  Legislators. — The  members  of  both  houses  shall 
be  protected  in  their  persons  and  estates  during  their 
attendance  on,  going  to  and  returning  from  the  General 
Assembly,  and  ten  days  previous  to  the  sitting  and  ten  days 
after  the  adjournment  thereof.  These  privileges  shall  not 
protect  any  member  who  shall  be  charged  with  treason, 
felony  or  breach  of  the  peace. — Cons.  S.  C,  Art.  Ill, 
Sec.  14. 

No  civil  officer  shall  execute  any  process  arresting  and 
confining  the  person,  or  requiring  bail  or  surety  (unless 
for  treason,  felony  or  breach  of  the  peace),  on  any  person 
engaged  in  the  military  service  required  by  the  laws  of  this 
State,  going  to  or  returning  from  the  same,  under  the 
penalty  of  twenty-five  dollars,  and  the  service  of  any  such 
process  shall  be  void. — Crim.  Code,  Sec.  6. 

This  section  does  not  apply  to  officers  in  the  military  service. — Moses 
V.  Millett,  3  Strob.,  210.     Applied.— G're^/*/  v.  Summers,  1  McC.,  461. 

In  cases  of  corporations,  the  process  is  by  a  distringas, 
for  they  cannot  be  arrested. — 3  Salk.,  46. 

No  civil  or  criminal  process  shall  be  served  on  Sunday, 
except  for  treason,  felony,  or  breach  of  the  peace. 
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Nor  shall  any  female  be  arrested  in  any  civil  action, 
except  for  a  wilful  injury  to  persons,  character  or  prop- 
erty.— Civil  Code,  Sec.  1173. 

Bason  V.  Witcofsky,  29  S.  C,  239;  7  S.  E.,  291. 

No  person  shall  be  arrested  while  attending,  going  to.  or 
returning  from  any  Court,  as  party  or  witness  or  by  order 
of  the  Court,  except  for  treason,  felony,  or  breach  of  the 
peace ;  but  in  such  case  process  may  be  served  without  actual 
arrest  of  body  or  goods. — Civil  Code,  Sec.  1172. 

Nonresident  witness  or  party  attending  Court  in  this  State  is  exempt 
from  service.— Breow  v.  Miller  Lumber  Co.,  83  S.  C,  231 ;  65  S.  E.,  214. 

Electors  shall  in  all  cases,  except  treason,  felony,  or  a 
breach  of  the  peace,  be  privileged  from  arrests  on  the  days 
of  election  during  their  attendance  at  the  polls,  and  going  to 
and  returning  therefrom. — Cons.  S.  C,  Art.  II,  Sec.  14. 

II.  ARRESTS  IN  CIVIL  CASES. 

1st — When  Defendant  May  Be  Arrested. 

2d — The  Process  By  Which  the  Arrest  Is  Made. 

3d — The  Order  oe  Arrest. 

4th — The  Arrest. 

5th — Forms  in  Arrest  in  Civie  Actions. 

1st — When  the  Defendant  May  Be  Arrested. 

The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases : 

First.  In  an  action  for  the  recovery  of  damages,  in  a 
cause  of  action  not  arising  out  of  contract. 

(1)  When  the  defendant  is  not  a  resident  of  the  State. 

(2)  Or  is  about  to  remove  therefrom. 

(3)  For  an  injury  to  the  person. 

(4)  Or  injury  to  character. 

(5)  For  injuring  property. 

(6)  For  wrongfully  taking,  detaining,  or  converting- 
property. 

Second.  In  an  action. 

( 1 )  For  a  fine  or  penalty. 

(2)  On  a  promise  to  marry. 
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(3)  For  money  received,  or  property  embezzled,  or 
fraudulently  misapplied,  by  (a)  a  public  officer;  (b)  an 
attorney,  solicitor  or  counsellor;  (c)  an  officer  or  agent  of  a 
corporation  or  banking  association,  in  the  course  of  his 
employment  as  such;  (d)  or  by  any  factor,  agent,  broker  or 
other  person  in  a  fiduciary  capacity. 

(4)  For  any  misconduct  or  neglect  (a)  in  office,  or  (b) 
in  a  professional  employment. 

Third.  In  an  action  to  recover  the  possession  of  personal 
property,  unjustly  detained,  where  the  property  or  any  part 
thereof,  has  been  concealed,  removed  or  disposed  of,  so  that 
it  cannot  be  found  or  taken  by  the  Sheriff,  and  zmth  the 
intent 

(1)  That  it  should  not  be  so  found  or  taken,  or 

(2)  To  deprive  the  plaintiff  of  the  benefit  thereof. 
Fourth,  When  the  defendant  has  been  guilty  of  a  fraud. 

(1)  In  contracting  the  debt,  or  incurring  the  obligation 
for  which  the  action  is  brought,  or 

(2)  In  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is 
brought. 

Fifth.  When  the  defendant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.— C.  C.  P.,  Sec.  230,  Art.  IV. 

Waiver  of  Right  of  Arrest. — The  settlement  of  a  fraudu- 
lently contracted  debt,  or  of  a  debt  which,  for  any  other 
reason,  would  render  the  defendant  liable  to  arrest,  upon 
new  terms,  and  with  additional  consideration,  waives  the 
tort;  and  the  defendant  cannot,  therefore,  be  arrested  in  an 
action  upon  the  new  contract. — Tillinghast  &  Shearman's 
N.  Y.  Prac,  565. 

2d — The  Process  By  Which  the  Arrest  Is  Made. 

By  Order. — An  order  for  the  arrest  of  the  defendant 
must  be  obtained  from  a  Judge,  Magistrate,  or  Clerk  of  the 
Court,  in  which  or  before  whom  the  action  is  brought. — 
C.  C.  P.,  Sec.  231. 
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Affidavit. — The  order  may  be  made  where  it  shall  appear 
to  the  proper  officer  by  the  affidavit  of  the  plaintiff,  or  of 
any  other  person,  that  a  sufficient  cause  of  action  exists,  and 
that  the  case,  from  the  facts  stated,  is  one  of  those  men- 
tioned in  Section  230  of  the  Code  of  Civil  Procedure,  and 
reiterated  above. — C.  C.  P.,  Sec.  232. 

Affidavit  held  sufficient  in  Xational  Bank  of  Greenville  v.  Jennings, 
38  S.  C,  37;2;  17  S.  E.,  16;  Martin  v.  Huito,  82  S.  C,  439;  64  S.  E.,  421. 

Requisites  of  Affidavit. — From  the  words  of  the  above 
provision,  as  well  as  several  decisions  on  the  point  quoted 
by  Tillinghast  &  Shearman's  N.  Y.  Practice,  Vol.  I,  580  and 
581,  and  Voorhees'  Code,  viz.:  Adams  v.  Mills,  3  How., 
222;  Pendar  v.  Black,  4  How.,  95;  Whitlock  v.  Roth,  10 
Bart.,  78 ;  5  How.,  143,  the  facts  and  everything  necessary 
to  show  a  cause  of  action  must  be  set  forth  in  the  affidavit — 
must  be  set  forth  by  positive  averment,  and  not  argumenta- 
tively.  n  made  upon  information  and  belief,  the  source  of 
information  and  the  facts  of  belief  should  be  set  forth,  and 
it  also  should  state  why  the  informant  did  not  make  an 
affidavit  himself. 

Name  of  Defendant  Unknown. — If  the  name  of  the 
defendant  is  unknown,  he  may  be  indicated  by  any  designa- 
tion.— lb. 

Security  By  Plaintiff  Before  Obtaining  Order  for 
Arrest. — Before  making  the  order,  the  Judge  or  other 
officer,  shall  require  a  written  undertaking  on  the  part  of 
the  plaintiff,  with  or  without  sureties,  to  the  effect  that,  if 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  arrest,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  shall 
be  at  least  one  hundred  dollars.  If  the  undertaking  be 
executed  by  the  plaintiff,  without  sureties,  he  shall  annex 
thereto  an  affidavit  that  he  is  a  resident  and  householder  or 
freeholder  within  the  State,  and  worth  double  the  sum 
specified  in  the  undertaking,  over  all  his  debts  and  lia- 
bilities.—C.  C.  P.,  Sec.  233. 
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3d — The  Order  oe  Arrest. 

When  Granted,  and  Its  Form. — The  order  may  be  made 
to  accompany  the  summons,  or  at  any  time  afterwards 
before  judgment. — C.  C.  P.,  Sec.  234. 

It  shall  require  the  Sheriff  or  Constable  of  the  County 
where  the  defendant  may  be  found 

(1)  To  arrest  him  forthwith; 

(2)  To  hold  him  to  bail  in  a  specified  sum; 

(3)  To  return  the  order,  at  a  place  and  time  therein  men- 
tioned, to  the  plaintiff  or  attorney  by  whom  it  shall  be  sub- 
scribed and  endorsed. — lb. 

But  said  order  of  arrest  shall  be  of  no  avail,  and  shall  be 
vacated  or  set  aside,  on  motion,  unless  the  same  is  served 
upon  the  defendant,  as  provided  by  law,  before  the  docket- 
ing of  any  judgment  in  the  action;  and  the  defendant  shall 
have  twenty  days,  after  the  service  of  the  order  of  arrest,  in 
which  to  answer  the  complaint. — lb. 

4th — The  Arrest. 

By  Whom  Made. — The  affidavit  and  order  of  arrest  shall 
be  delivered  to  the  Sheriff  or  Constable,  who,  upon  arresting 
the  defendant,  shall  deliver  to  him  a  copy  thereof. — C.  C. 
P.,  Sec.  235. 

The  Sheriff  or  Constable  shall  execute  the  order  by 
arresting  the  defendant  and  keeping  him  in  custody  until 
discharged  by  law,  and  may  call  the  power  of  the  County 
to  his  aid  in  the  execution  of  the  arrest,  as  in  case  of 
process.— C.  C.  P.,  Sec.  236. 

How  Made. — It  is  sufficient  if  the  defendant  submits  to 
arrest;  but  if  he  does  not  submit,  and  there  is  resistance,  the 
arrest  must  be  made  by  corporal  touching. — McCracken 
V.  Ansley,  4  Strob.,  5 ;  Tillinghast  &  Shearman's  N.  Y. 
Prac,  590. 

When  Made. — The  arrest  cannot  be  made  on  Sunday,  or 
if  so  made,  is  void. 
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Service  of  Papers. — The  Sheriff  or  Constable  upon 
arresting  the  defendant,  shall  deliver  to  him  a  copy  of  the 
affidavit  and  order  of  arrest. — C.  C.  P.,  Sec.  235. 

Discharge  of  Defendant. — The  defendant,  at  any  time 
before  execution,  shall  be  discharged  from  the  arrest,  either 
upon  giving  bail  or  upon  depositing  the  amount  mentioned 
in  the  order  of  arrest. — C.  C.  P.,  Sec.  237. 

(See  Bail.) 

Return. — Within  the  time  limited  for  that  purpose,  the 
Sheriff  or  Constable  shall  deliver  the  order  of  arrest  to  the 
plaintiff,  or  attorney  by  whom  it  is  subscribed,  with  his 
return  endorsed. — lb.,  Sec.  243. 

5th — Forms  in  Arre;st  in  Civii.  Cases. 
form  no.  22— general  form  of  affidavit  to  obtain 

ARREST. 

THE  STATE  OF  SOUTH  CAROLINA,  ) 

^  }  Court  of  Magistrate. 

County  of I  '         "^ 

C.  D.,  Plaintiff, 
vs. 
E.  F.,  Defendant. 
C.  D.,  the  plaintiflF  above  named,  being  duly  sworn,  says: 
I.  That  E.  F.,  the  defendant  above  named,  is  justly  indebted  to  depo- 
nent in  the  sum  of dollars,  for  (here  state  cause  as  in  the  forms 

following;  or,  when  cause  of  action  is  for  a  tort)  : 

I.  That     on     or     about     the day     of ^     19 — , 

E.  F.,  the  defendant  above  named,  assaulted  this  deponent   (here  state 
tort;  see  following  forms). 

II.  (When  the  grounds  of  arrest  are  extrinsic  to  the  cause  of  action, 
state  here  facts  which  bring  the  case  ^\'ithin  one  of  the  classes  where  the 
defendant  may  be  arrested.) 

III.  That  the  plaintiff  has  commenced  (or,  is  about  to  commence,  by 
the  summons  hereto  annexed),  an  action  in  this  Court,  against  the  said 
E.  F.,  upon  the  cause  of  action  above  stated.  C.   D. 

Sworn  to  before  me,  this day  of ,  19 — . 

A.  B.,  Magistrate. 

FOIRM    No.    23— AFFIDAVIT    FOR    ARREST    FOR    PERSONAL 

INJURY. 

(Title  of  Cause.) 
(Venue.) 
C.  D.,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That     on    the day     of ,     19—,     E.     F.,     of 

,  in  the  said  County  of  the  said  State,  without  any  legal 
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cause    or    provocation,    violentlj'    assaulted    and    struck    the    deponent, 
(describe  the  asault  fully),  whereby  deponent  was  greatly  injured;  and 

that  the  damage  said  plaintiff  has  sustained  amounts  to dkillars, 

at  least. 

II.   (Allege  suit  brought,  as  in  Paragraph  III,  of  Form  No.  22.) 

(Jurat.) 

(Signature.) 

FORM    No.    O'l^AF'FIDAVIT   REFERRING   TO   COMPLAINT 

ANNEXED. 

(Title  of  Cause.) 
(Venue.) 
C.  D.,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action  exists  in  his  favor  against  the 
defendant,  E.  F.,  the  grounds  of  which  appfear  bj^  the  sworn  complaint 
in  this  action,  hereto  annexed,  all  the  statements  contained  in  which  are 
true,  to  the  knowledge  of  this  deponent.  (If  deponent  has  not  personal 
knowledge  of  all  the  facts,  add  "except  as  to  the  allegations  that,  etc., 
as  to  which,"  here  state  belief  and  sources  of  information,  and  indicate 
reason  why  informant's  affidavit  is  not  given.) 

II.  (As  in  Form  No.  23.) 

III.  (As  in  Form  No.  22.) 

FORM  No.  25— THE  SAME;  BY  A  THIRD  PERSON. 
(Title  of  Cause.) 

(Venue.) 
G.  H.,  being  duly  sworn,  says: 

I.  That  he  is  the  agent  of  the  above  named  plaintiff,  C.  D.,  at 
• ,  for ,  and  that  the  above  named  defendant. 


E.  F.,  is  justly  indebted  to  said  plaintiff,  in dollars,  for  (continue 

as  in  Form  No.  22). 

FORM    No.    26— IN    ACTION    TO    RECOVER    POSSESSION    OF 

PERSONAL  PROPERTY. 

(Commencement  as  in  preceding  forms.) 

I.  That  he  is  plaintiff  above  named;  that  a  sufficient  cause  of  action 
exists  in  his  favor  against  the  defendant  above  named,  arising  out  of  the 
following  facts:  (here  state  facts  constituting  cause  of  action,  or  annex 
complaint  and  proceed  as  follows:  as  more  clearly  appears  by  the  com- 
plaint hereto  annexed,  all  the  allegations  of  which  are  true  to  the 
personal  knowledge  of  deponent,  except,  etc.). 

II.  That  the  above  entitled  action  has  been  commenced,  and  is  now 
actually  pending  in  the  Court  for  the  recover}^  of  said  personal  property 
(or  the  personal  property  mentioned  in  said  complaint). 

III.  That    on    the ^day   of ,    19 — ,    the    annexed 

summons  was  issued  herein  to  the  Sheriff  of  the  County  of , 

for  services,  together  with  the  requisition  herein  endorsed,  was  on  the 
same  day  delivered,  when  with  the  requisite  undertaking,  for  the  purpose 
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of  obtaining  an  immediate  delivery  of  such  property,  pursuant  to  the 
provisions  of  the  Code  of  Procedure;  that  since  the  commencement  of 
said  action,  said  property  has  been  removed  (or  concealed,  or  disposed 
of)  by  said  defendant,  so  that  it  cannot  be  found  or  taken  by  said 
Sheriff,  as  more  clearly  appears  by  his  returns  hereto  annexed,  and 
that  as  deponent  believes,  it  has  been  so  removed  with  the  intent  that 
it  should  not  be  so  found  or  taken  by  said  Sheriff,  which  belief  is 
founded  on  the  following  facts,  namely:  (state  in  detail  the  facts 
showing  a  removal  of  the  property  with  an  intent  that  it  should  not  be 
found  or  taken,  or  with  intent  to  deprive  the  Sheriff  of  the  benefit 
thereof). 

(Jurat.)  (Signature.) 

FORM  No.  26— SHERIFF'S  OR  CONSTABLE'S  RETURN. 

(Title  of  Cause.) 
(Venue.) 
I   hereby   return   that   the  within   mentioned   property  has   been  con- 
cealed (or  removed,  or  disposed  of)  so  that  it  cannot  be  found  or  taken 
by  me. 

(Date.)  (Official  Signature  of  Sheriff  or  Constable.) 


FORM  No.  27— UNDERTAKING  IN  ARREST. 

Court. 


THE  STATE  OF  SOUTH  CAROLINA,  i 


County  or i 

(Title  of  Cause.) 

(Date.) 

Whereas,  the  above  named  plaintiff  has  applied  (or  is  about  to  apply) 

for  an  order  of  arrest   in  this  action  against  the  above  named   E.   F., 

defendant,  in  one  of  the  cases  provided  by  law;  Now,  therefore,  G.  H., 

of ,  and  I.  J.,  of — ,  undertake  in  the  sum 

of dollars,  that  if  the  said  defendant  recover  judgment  herein, 

the  plaintiff  will  pay  all  costs  that  maj^  be  awarded  to  the  said  defendant 
and  all  damages  which  he  may  sustain  by  reason  of  his  arrest  in 
this  action.  (Signatures.) 

FORM  No.  28-^USTIFICATION. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Personally  appeared  G.  H.  and  I.  J.,  who  being  duly  sworn,  severally, 
says,    each    for    himself:  That    he    isi    a    resident    and    householder    (or 

freeholder)    in   this   State,   and  worth dollars,    (double   the   sum 

specified  in  the  undertaking)  over  all  his  debts  and  liabilities,  and 
exclusive  of  property  exempt  from  execution. 

G.  H.,   (L.  s.) 
I.  J.      (l.  s.) 

Sworn  to  before  me,  this day  of ,  19^ — . 

A.  B., 
Magistrate. 
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(This  justification  may  be  by  separate  affidavits,  or  one,  only,  of  the 
surety  may  justify.) 

FORM  No.  29— INDORSEMENTS  OF  APPROVAL. 

I  approve  the  within  undertaking,  and  the  suflBciency  of  the  sureties 
therein  named. 

(Date.) 

(Signature  of  Judge,  Magistrate,  or  Clerk  of  Court  before  whom  this 
application  for  order  of  arrest  is  made.) 

FORM  No.  30— ORDER  OF  ARREST. 

(Title  of  Cause.) 
The  People  of  the  State  of  South  Carolina. 

To ,  Sheriff  {or  Constable),  of  County  of 

in  the  Said  State: 
You   are    hereby    commanded    forthwith    to    arrest    the    above    named 

E.  F.,  and  to  hold  him  to  bail  in  the  sum  of dollars. 

(Signature  of  Officer  Granting  Order.) 
(Signature  of  Plaintiff's  Attorney,  if  Any.) 
(Date.) 

FORM  Nb.  31— RETURN  OF  ARREST. 

(Venue.) 
I  have  taken  and  arrested  the  within  named  E.  F.,  as  required  by  the 
within  order. 

(Signature.) 
Sheriff  (or  Constable)  of County. 

FORM  No.  32— ARREST  AND  IMPRISONMENT  FOR  WANT  OF 

BAIL. 

As  above,  continuing: 

Who    remains    imprisoned    in    the    common    jail    of 

County,  in  my  custody,  for  want  of  bail. 

FORM  No.  33— NOT  FOUND.     ' 

(Venue.) 
The  within  named  E.  F.,  is  not  found  in  my  County. 

(Signature.) 
Sheriff  (or  Constable)  of County. 

III.  ARREST  IN  CRIMINAL  CASES. 

1st — Who  May  Be  Arrested. 

2d — At  What  Time. 

3d — In  What  Places. 

4th — Who  May  Arrest  and  By  What  Authority. 

5th — Manner  oe  Arrest. 

6th — What  Is  to  Be  Done  After  Arrest. 

4— M. 
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1st — Who  May  Be  Arrested. 

Generally  all  persons  properly  accused  of  a  crime  or  mis- 
demeanor, may  be  arrested,  except  ambassadors  and  other 
public  ministers. 

Those  who  go  about  offensively  to  the  terror  of  the 
people,  and  such  as  utter  menacing  or  threatening  speeches ; 
those  who  lead  idle  and  vagrant  lives,  without  having  any 
visible  means  of  support,  who  keep  company  with  persons 
of  scandalous  reputation,  or  otherwise  dangerous,  dis- 
reputable and  disorderly  persons. — 4  Bl.,  2391 ;  2  How.,  76. 

The  being  found  in  such  circumstances  as  induce  a 
strong  presumption  of  guilt,  as  coming  out  of  a  house 
wherein  murder  has  been  committed,  with  a  bloody  knife  in 
one's  hand,  or  being  found  in  possession  of  any  part  of 
goods  stolen,  without  being  able  to  give  a  probable  account 
of  coming  honestly  by  them. — 2  How.,  76. 

The  being  pursued  by  hue  and  cry. — Ih. 

2d — At  What  Time. 

The  arrest  may  be  made  either  in  the  night  or  daytime, 
and  for  treasons,  felonies,  and  breaches  of  the  peace,  on 
Sunday  as  well  as  on  other  days. — Wallace's  R.,  23. 

3d — In  What  Peace. 

No  place  affords  protection  to  offenders  against  the  crim- 
inal law ;  a  man  may  therefore  be  arrested  in  his  own  house, 
which  may  be  broken  open  for  the  purpose  of  making  the 
arrest. 

4th — Who  May  Arrest  and  By  What  Authority. 

Who  May  Arrest. —  (1)  By  a  peace  officer;  or  (2)  by 
a  private  person. 

A  Peace  Officer. — A  peace  officer  may  arrest,  by  process 
out  of  some  Court,  or  warrant  issued  by  a  Magistrate; 
which  is  the  proper  course,  when  the  circumstances  will 
permit. 
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May  arrest  without  warrant  any  and  all  persons,  who, 
within  their  view,  violate  any  of  the  criminal  laws  of  this 
State :  Provided,  Such  arrest  be  made  at  the  time  of  such 
violation  of  law  or  immediately  thereafter. — Crim.  Code, 
Sec.  8. 

Applies  where  the  offense  was  committed  within  the  hearing  of  the 
omcer.— State  v.  Williams,  36  S.  C,  493;  15  S.  E.,  554. 

Peace  officers  have  at  common  law  the  right  to  arrest,  upon  view  of 
an  offense  committed,  without  warrant,  all  persons  guilty  of  breach  of 
the  peace  or  other  violation  of  the  criminal  laws. — City  Council  v.  Payne, 
2  N.  &  McC,  475;  State  v.  Sims,  16  S.  C,  486;  State  v.  Bowen,  17  S.  C, 
58;  State  v.  Williams,  36  S.  C,  493;  15  S.  E.,  554;  Loggins  v.  So.  By.  Co., 
64  S.  C,  331;  42  S.  E.,  163;  State  v.  Byrd,  72  S.  C,  109;  54  S.  E.,  542; 
State  V.  Moody,  70  S.  C,  56;  49  S.  E.,  8.  But  an  arrest  for  a  misde- 
meanor (other  than  larceny)  not  committed  in  view  of  the  officer,  is 
unlawful,  if  without  warrant. — Percival  v.  Bailey,  70  S.  C,  72;  49 
S.  E.,  7. 

Railway  and  street  railway  conductors,  etc.,  may  arrest  for  offenses 
committed  in  their  view. — Loggins  v.  Ry.  Co.,  64  S.  C,  321;  42  S.  E.,  165; 
Criminal  Ode,  Sees.  659  and  660,  and  Civil  Code,  Sees.  2173  and  2174. 

An  attorney  at  law  is  not  a  suitable  person  to  act  as  a  Sheriff's 
Deputy  in  making  an  arrest.— S^a^e  v.  Boyles,  80  S.  C,  352;  60  S.  E.,  233. 

A  Private  Person. — Upon  view  of  felony  committed, 
or  upon  certain  information  that  a  felony  has  been  com- 
mitted, or  upon  view  of  a  larceny  committed,  any  person 
may  arrest  the  felon  or  thief,  and  take  him  to  a  Judge  or 
Magistrate,  to  be  dealt  with  according  to  law. — Crim.  Code, 
Sec.  1. 

This  statute  enables  the  party  making  the  arrest  to  act 
upon  information,  although  it  might  not  be  true,  if  it  is  of 
such  a  nature  as  to  convince  a  reasonable  man  that  a  larceny, 
or  act  which  the  law  presumes  a  felony,  had  been  committed 
by  the  person  arrested.- — State  v.  Griffin,  74  S.  C,  415;  54 
S.  E.,  603. 

As  to  felony  committed  in  another  State,  see  State  v.  Whittle,  59 
S.  C,  305;  37  S.  E.,  923. 

It  shall  be  lawful  for  any  citizen  to  arrest  any  person  in 
the  nighttime,  by  such  efficient  means  as  the  darkness  and 
the  probability  of  his  escape  render  necessary,  even  if  his 
life  should  be  thereby  taken,  in  cases  where  he  has  com- 
mitted a  felony,  or  has  entered  a  dwelling  house  with  evil 
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intent,  or  has  broken  or  is  breaking  into  an  outhouse,  with 
a  view  to  plunder,  or  has  in  his  possession  stolen  property, 
or,  being  under  circumstances  which  raise  just  suspicion 
of  his  design  to  steal  or  to  commit  some  felony,  flees  when 
he  is  hailed. — Crim.  Code,  Sec.  2. 

This  only  applies  to  arrests  in  the  nighttime,  under  the  circumstances 
named..— State  v.  Davis,  50  S.  €.,  426;  27  S.  E.,  905. 

t 

A  Magistrate  may,  verbally,  authorize  any  one  to  arrest 
another  who  may  be  guilty  of  an  actual  breach  of  peace  in 
his  presence. — 2  How.,  14. 

5th — Manner  op  Arrest. 

With  Speed. — The  officer  to  whom  a  warrant  is  directed 
ought,  with  all  speed  and  secrecy,  to  find  out  the  party,  and 
then  to  execute  the  warrant. — Dalt.  C,  169. 

The  arrest  must  be  by  corporal  touching  when  there  is 
resistance ;  but  where  the  prisoner  quietly  submits,  corporal 
touching  is  not  necessary. — McCracken  v.  Ansley,  4 
Strob.,  5. 

Amount  of  Force  to  Be  Used. — The  amount  of  force  which  an  officer 
may  lawfully  use  in  making  an  arrest  is  so  much  as  is  necessary  to  effect 
his  object,  even  if  it  extend  to  killing  the  defendant. — 2  H.  H.,  119; 
State  V.  Golden,  1  S.  C,  292. 

The  jury  is  the  judge  as  to  how  much  force  was  necessary  to  be  used 
in  making  the  arrest. — State  v.  Golden,  1  S.  C,  292;  State  v.  Anderson, 
1  Hill,  237. 

How  arrest  should  be  made. — lb. 

Resistance  to  arrest. — State  v.  Broicnfleld,  60  S.  C,  515;  39  S.  E.,  2; 
State  V.  Franklin,  80  S.  C,  332;  60  S.  E.,  953;  State  v.  Byrd,  72  S.  C, 
104;  54  S.  E.,  542. 

When  prosecutor  or  third  person  may  go  to  assistance  of  an  officer 
assaulted  while  making  an  arrest. — State  v.  Williams,  76  S.  C,  141;  56 
S.  E.,  83. 

A  person  has  the  same  right  to  resist  an  unlawful  arrest  as  to  resist  an 
assauli.— State  v.  Davis,  53  S.  C,  150;  31  S.  E.,  62. 

6th — What  Is  to  Be  Done  After  Arrest. 

When  a  private  person  hath  arrested  a  felon,  or  one 
suspected  of  felony,  he  should,  as  promptly  as  convenient, 
deliver  him  to  a  Constable  to  carry  before  a  Magistrate,  or 
cari^  him  there  himself. 
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When  an  arrest  is  made  by  virtue  of  a  warrant,  the 
officer  should  bring  the  party  according  to  the  directions  of 
the  warrant. 

But  if  the  time  be  unseasonable,  as  in,  or  near  night,  or 
if  there  be  present  danger  of  a  rescue,  or  if  the  party  be 
sick,  he  may  be  imprisoned  or  otherwise  secured,  till  the 
next  day,  or  such  time  as  it  may  be  reasonable  to  bring  him. 

When  the  prisoner  is  brought  before  a  Trial  Justice,  he  is 
in  law  still  in  custody,  till  the  Trial  Justice  discharge,  bail 
or  commit  him. — 1  H.  H.,  582,  589;  2  H.  H.,  95,  112,  120. 

FORM  No.  34r— ARREST  WARRANT  AND  AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 
County  of \ 

By  A.  B.,  Magistrate  in  and  for  the  said  County  in  the  said  State. 
To  Any  Lawful  Constable : 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 

at — — ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  A.  D.  19 — ,  one  E.  F.,  (here  insert  the  offense 

for  which  the  warrant  is  issued  for  the  arrest  of  the  defendant). 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant, 
E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  the day  of , 

A.  D.  19—.  A.  B.,  (l.  s.) 

Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    ^ 
County  of ( 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  in  and  for  the 
said  County  and  the  said  State,  C.  D.,  who,  being  duly  sworn,  says: 
(Here  foUow  the  facts  constituting  the  offense  charged,  and  the  names 
of  the  witnesses.) 

(Signature  of  Prosecutor.) 

Sworn  to  before  me  this day  of ,  A.  D.  19 — . 

A.  B., 
Magistrate. 

ARSON. 

Definition. — Arson,  at  common  law,  is  the  malicious  and 
voluntary  burning  of  the  house  of  another  by  night  or  by 
day. 

By  statute,  this  crime  is  extended  to  the  wilful  and 
malicious  setting  fire  to  or  burning  any  house,  of  whatever 
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name  or  kind,  within  the  curtilage  or  common  enclosure  of 
any  house  or  room  wherein  persons  habitually  sleep, 
whereby  any  such  dwelling  house  or  sleeping  apartment 
shall  be  endangered;  also,  the  wilful  and  malicious  setting 
fire  to  or  burning  any  courthouse  or  other  public  building, 
whether  owned  by  the  State  or  a  corporation,  or  a  building 
owned  by  an  individual  or  individuals,  and  kept  or  let  for 
public  meetings  or  exhibitions,  barn,  stable,  coach  house, 
ginhouse,  storehouse,  warehouse,  grist  or  sawmill,  railroad 
depot,  coach  or  cotton  factory,  or  other  house  used  for 
manufacturing  purposes,  of  whatever  name  or  kind,  or  set- 
ting fire  to  or  burning  any  house  habitually  used  for  public 
religious  worship,  whether  the  setting  fire  to  or  burning  be 
in  the  day  or  nighttime. — Crim.  Code,  Sec.  174. 

1st — What  Constitutes  Arson. 

2d — Punishment. 

3d — Form  of  Arrest  Warrant  For. 

1st — What  Constitutes  Arson. 

In  order  to  make  the  crime  of  arson  complete,  there 
must  be : 

First.  A  burning  of  the  house  or  some  part  of  it. 

Second.  The  burning  must  be  wilful  and  malicious. 

Third.  It  must  be  the  house  of  another. — 1  Hale,  P.  C. 
568;  2  Russ.,  487;  4  Bl.  Com.,  221. 

First,  Of  the  Burning. — There  must  be  an  actual  burning 
of  the  whole  or  of  some  part  of  the  house.  A  bare  inten- 
tion or  even  an  actual  attempt  to  burn  a  house  by  putting 
fire  into  it,  is  not  arson  if  no  part  of  it  be  burned;  but  it  is 
sufficient,  if  any  part  be  consumed,  however  small  it  may  be. 

Second,  Burning  Must  Be  JVilful  and  Malicious. — No 
negligence  or  mischance  will  amount  to  such  burning.  But 
the  wilful  or  malicious  burning  need  not  correspond  to  the 
precise  intent  of  the  party.  If  A  have  a  malicious  intent  to 
burn  the  house  of  B,  and  in  setting  fire  to  it,  burn  the  house 
of  C,  though  the  house  of  B  escape,  this  will  be  held  in  law 
to  be  the  wilful  and  malicious  burning  of  the  house  of  C. 


Arson.  55 

And  such  wilful  burning  of  the  house  of  another,  may  be 
the  means  of  setting  fire  to  the  party's  own  house,  and  this, 
though  it  should  appear  that  the  primary  intention  of  the 
party  was  only  to  burn  his  own  house. 

Third,  Must  Be  the  House  of  Another. — The  burning  of 
a  party's  own  house,  if  no  other  be  burned  thereby,  is  not 
arson;  but  if  near  to  other  houses,  or  in  a  crowded  city,  it  is 
a  great  misdemeanor.  But  if  the  house  be  that  of  another, 
and  the  party  have  a  mere  possession,  without  an  interest 
therein,  the  burning  such  house  is  arson. — 2  Russ.,  488. 

{See  Burning — Building  Which  Is  Insured.) 
2d — Punishment. 

The  person  setting  fire  to  or  burning  any  such  house  as 
aforesaid,  and  the  aiders,  abettors  and  accessories  before 
the  fact,  shall,  upon  conviction,  suffer  death  by  hanging  in 
the  same  form  and  manner  as  is  now  provided  by  law  for 
wilful  murder:  Provided,  however,  That  in  each  case  where 
the  prisoner  is  found  guilty,  the  jury  may  find  a  special  ver- 
dict, recommending  him  to  the  mercy  of  the  Court,  where- 
upon the  punishment  shall  be  reduced  to  imprisonment  in 
the  penitentiary,  with  hard  labor,  for  a  term  of  not  less  than 
ten  years. — Crim.  Code,  Sec.  174. 

The  punishment  being  death,  a  Magistrate  therefore  may 
not  admit  to  bail  a  person  charged  therewith. 

3d — Form  of  Arrest  Warrant  for  Arson, 
form  no.  35— arrest  warrant  for  arson. 

THE  STATE  OF  SOUTH  CARO'LINA,    ) 
County  of i 

By  A.  B.,  Magistrate  in  and  for  the  said  County  in  the  said  State. 
To  Any  Lawful  Constable: 

Whereas,  complaint  on  oath  has  been  made  unto  me  by  (C.  D.)   that 

at ,   in   the   County   and    State   aforesaid,  on   the 

day   of ,    A.    D.    19—,    one    (E.    F.)    did   wilfully   and 

maliciously  set  fire  to  and  burn  the  (dwelling  or  other  house)  of  him, 
the  said  (C.  D.). 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant, 
(E.  F.),  and  bring  him  before  me,  to  be  dealt  with  according  to  law. 
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Given  under  my  hand   and  seal,  this day  of 

A.  D.  19—.  A.  B.,  (l.  s.) 

Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Personally  appeared  before  me,  (A.  B.),  a  Magistrate  in  and  for  the 
said  County  and  the  said  State,  (C.  D.),  who,  being  duly  sworn,  says: 
That  at  (here  recite  the  above  allegation,  together  with  what  other  facts 
are  material  to  the  case). 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto.  C.  D. 

Sworn  to  before  me,  this day  of ,  A.  D.  19 — . 

A.  B., 
Magistrate. 

ASSAULT  AND  BATTERY. 

{See  Concealed  Weapons,  and  Jurisdiction.) 

1st — What  Is  an  Assault. 
2d — What  Is  a  Battery. 

3d — In  What  Casks  Assault  and  Battery  May  Be 
justif'ied. 

4th — Punishment. 

5th — Requisites  of  Afeidavit. 

6th — Form  oe  Arrest,  Warrant  and  Affidavit. 

1st — What  Is  an  Assault. 

What  Is  an  Assaidt. — An  assault  is  an  unlawful  attempt 
or  offer  with  force  or  violence  to  do  corporal  hurt  to 
another,  whether  from  malice  or  wantonness ;  for  example, 
by  striking  at  him  or  even  holding  up  the  fist  at  him  in  a 
threatening  or  insulting  manner,  or  with  other  circum- 
stances as  denote  at  the  time  an  intention,  coupled  with  a 
present  ability,  of  actual  violence  against  his  person,  as  by 
pointing  a  weapon  at  him  when  he  is  within  reach  of  it. 
No  words,  though,  however  provoking,  will  amount  to  an 
assault,  as  where  A.  laid  his  hand  on  his  sword  and  said : 
"If  it  were  not  assize  time,  I  would  not  take  such  language 
from  you,"  was  holden  to  be  no  assault,  on  the  ground  that 
he  did  not  design  to  do  the  other  party  any  corporal  hurt  at 
that  time. 
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Indecent  Liberties. — The  taking  indecent  liberties  with  a 
female  without  her  consent,  is  an  assault,  so  also  the 
exposing  the  person  of  another  to  the  inclemency  of  the 
weather. — 1  Russ.,  605. 

2d — What  Is  a  Battery. 

When  the  injury  is  actually  inflicted  it  amounts  to  a  bat- 
tery. Any  injury,  whatsoever,  be  it  ever  so  small,  being 
actually  done  to  the  person  of  a  man  in  an  angry,  revenge- 
ful, rude  or.  insolent  manner,  such  as  spitting  in  his  face,  or 
any  touching  him  in  anger  or  violently  jostling  him  out  of 
the  way,  is  a  battery.  For  every  man's  person  is  sacred 
and  the  law  prohibits  any  meddling  therewith  in  the  slight- 
est manner. — 1  Russ.,  605. 

Need  Not  Be  Effected  Directly. — The  injury  need  not  be 
effected  directly  by  the  hand  of  the  party.  Thus  there  may 
be  assault  by  encouraging  a  dog  to  bite,  by  riding  over  a 
person  with  a  horse,  or  by  wilfully  or  violently  driving  a 
cart  against  the  carriage  of  another,  thereby  causing  bodily 
injury  to  the  person  traveling  in  it. 

Need  Not  Be  Immediate. — Neither  is  it  necessary  that 
the  assault  should  be  immediate,  as  where  a  defendant 
threw  a  lighted  squib  into  a  market  place,  which,  being 
tossed  from  hand  to  hand,  at  last  hit  the  plaintiff  in  the 
face  and  put  out  his  eye,  this  was  judged  to  be  an  assault 
and  battery. 

Inciting  Others. — Any  one  who  incites  another  to  commit 
an  assault  and  battery,  is  himself  guilty  of  the  offense,  if  it 
be  committed. — State  v.  Lymburn,  1  Brev.  R.,  397. 

Intention. — Whether  an  act  should  amount  to  a  battery 
must,  in  every  case,  be  collected  from  the  intention.  Thus, 
if  one  person  lay  hands  on  another  to  prevent  a  breach  of 
the  peace,  or  to  separate  him  from  another  with  whom  he 
is  fighting,  it  is  not  a  battery;  or,  if  two  consent  to  play  at 
cudgels  and  one  happen  to  hurt  the  other,  it  will  not  amount 
to  a  battery. 


58  The  Lazv  of  Magistrates. 

3d — In  Wpiat  Cases  Assaui^t  and  Battery  May  Be 

Justified. 

Words  No  Justification. — No  words  will  justify  an 
assault,  nor  will  an  assault  nor  even  a  blow  justify  an  enor- 
mous battery. — State  v.  Wood,  1  Bay.,  351;  State  v.  Qiiinn^ 
2  Tr.  Con.,  694. 

Self -Defense. — Yet  if  the  defense  be  proportionate  to  the 
aggression,  a  party  may  justify  in  defense  of  his  person, 
wife,  servant,  master,  parent  or  child. 

Bntry  of  House. — A  man  may  use  force  to  put  another 
out  of  his  house,  if  he  remain  after  being  desired  to  leave- 
Yet  he  must  use  only  such  force  as  is  necessary  to  put  him 
out,  and  he  may  not  inflict  a  violent  battery. — State  v. 
Lazarus,  1  McC,  34. 

Request  to  Depart. — In  any  trespass  or  breach  of  a  close, 
without  violence,  a  party  cannot  justify  an  assault  without 
a  request  to  depart;  but  if  the  entry  be  with  violence,  it 
may  be  opposed  at  once  with  violence. — Green  v.  Goddard, 
2  Salk.,  641. 

4th — Punishment. 

Assault  and  battery  is  a  misdemeanor,  and  the  punish- 
ment is  by  fine  and  imprisonment. 

The  party  injured  may  recover  damages  for  assault  and 
battery  in  a  civil  action,  which  must  be  brought  within  two 
years.— C.  C.  P.,  Sec.  139,  d.  1. 

No  Magistrate  shall  have  cognizance  of  a  civil  action  for 
assault  and  battery  where  the  damages  claimed  exceed  one 
hundred  dollars.— C.  C.  P.,  Sec.  87,  d.  3. 

Extent  to  Which  Magistrates  May  Punish. — They  may- 
punish  by  fine  not  exceeding  one  hundred  dollars,  or  impris- 
onment in  the  jail  or  house  of  correction  not  exceeding  thirty- 
days,  all  assaults  and  batteries,  when  the  offense  is  not  of  a 
high  and  aggravated  nature,  requiring  in  their  judgment, 
greater  punishment. — Crim.  Code,  Sec.  21. 

The  determination  of  the  Magistrate  that  a  case  is  within  his  jurisdic- 
tion, where  it  is  an  assault  of  a  high  and  aggravated  nature,  as  with  a 
pistol,  is  not  binding  on  the  Circuit  Court. — State  v.  Burch,  43  S.  C,  3; 
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20  S.  E.,  758.  Since  the  Constitution  of  1895  the  Circuit  Court  has  had 
concurrent  j  urisdiction. 

Where  an  indictment  charges  an  asault  and  battery  with  intent  to  kill 
in  the  first  count  and  carrying  concealed  weapons  in  the  second,  and  a 
true  bill  was  returned  only  as  to  the  second,  the  case  was  properly 
remanded  to  a  Magistrate  for  trial. — State  v.  McClenton,  59  S.  C,  226; 
37  S.  C,  819. 

In  assaults  and  batteries  all  participants  are  principals. — State  v. 
Hunter,  79  S.  C,  73;  60  S.  E.,  240. 

Assault,  Etc.,  With  Concealed  Weapon. — If  any  person 
be  convicted  of  assault,  assault  and  battery,  assault  or  assault 
and  battery  with  intent  to  kill,  or  of  manslaughter,  and  it 
shall  appear  upon  the  trial  that  the  assault,  assault  and  bat- 
tery, assault  or  assault  and  battery  with  intent  to  kill,  or 
manslaughter,  shall  have  been  committed  with  a  deadly 
weapon,  carried  concealed  upon  the  person  of  the  defendant 
so  convicted,  the  presiding  Judge  shall,  in  addition  to  the 
punishment  provided  by  law  for  such  assault,  assault  and 
battery,  assault  or  assault  and  battery  with  intent  to  kill,  or 
manslaughter,  inflict  further  punishment  upon  the  person  so 
convicted,  by  confinement  in  the  penitentiary  for  not  less 
than  three  months,  nor  more  than  twelve  months,  with  or 
without  hard  labor,  or  a  fine  of  not  less  than  two  hundred 
dollars,  or  both  fine  and  imprisonment,  at  the  discretion  of 
said  Judge. — Crim.  Code,  Sec.  160. 

5th — Requisites  oe  Aeeidavit. 

The  affidavit  should  state  concisely  the  time,  place,  and 
manner  of  the  assault  and  battery,  the  Christian  and  sur- 
names of  the  parties.  Must  show  that  it  was  done  without 
sufficient  cause  or  provocation,  and  if  the  battery  be  aggra- 
vated, the  particulars  thereof  should  be  stated ;  otherwise  the 
party  might  be  admitted  to  light  bail. 

FORM  No.  36— ARREST  WARRANT  AND  AFFIDAVIT. 
THE  STATE  OF  SOUTH  CAROLINA,    ) 

COUXTY   OF I 

By  A.  B.,  Magistrate  in  and  for  the  said  County  in  the  said  State. 
To  Any  Lawful  Constable: 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D., 
that    at ,   in   the    County    and    State    aforesaid,    on    the 
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» ^ 

day  of — — ,   A.   D.   19 — ,  one   E.   F.,  without  jiist 


cause  or  provocation,  did  asault  and  strike  him,  the.  said  C.  D. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant, 
E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand   and   seal  this day  of , 

A.  D.  19—.  A.  B.,   (l.  s.) 

Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 

County  of ^ 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  in  and  for  the 
said   County   of   the   said    State,   C.    D.,   who   being   duly   sworn,    says: 

That   at ,    in   the    County   and    State   aforesaid,   on   the 

day  of ,  A.  D.  19 — ,  E.  F.,  without  just  cause 

or  provocation,  did  assault  and  strike   (if  violent,  did  violently  assault, 
etc.)   him^  the  said  C.  D. 

That,  etc.,  are  material  witnesses  thereto.  C.  D. 

Sworn  to  before  me,  this day  of ,  19 — . 

A.  B., 
Magistrate. 

ASSEMBLIES. 

1st — Religious  Assemblies  (Disturbance  Oe). 
2d — Unlawful  Assemblies. 

1st — Oe  Religious  Assemblies. 

Any  person  who  shall  wilfully  and  maliciously  disturb 
or  interrupt  any  meeting,  society,  assembly  or  congregation 
convened  for  the  purpose  of  religious  worship,  or  shall 
enter  such  meeting  while  in  a  state  of  intoxication,  or  shall 
use  or  sell  spirituous  liquors,  or  use  blasphemous,  profane 
or  obscene  language  at  or  near  the  place  of  meeting,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction, 
be  sentenced  to  pay  a  fine  of  not  less  than  twenty  or  more 
than  one  hundred  dollars,  or  be  imprisoned  for  a  term  not 
exceeding  one  year  or  less  than  thirty  days,  or  both  or 
either,  at  the  discretion  of  the  Court. — Crim.  Code,  Sec. 
703. 

Graham  v.  Bell,  1  N.  &  Mc,  278.  Embraces  disturbing  religious 
assemblage  of  Jews,  even  by  one  of  the  members  of  their  Church. — State 
V.  Carvallo,  MS.  Dec,  1819. 

A  camp  meeting  of  a  denomination  of  Christians  is  such  religious 
meeting;  and  one  who  sells  liquor  at  or  near  them  is  subject  to  the 
punisliiment  prescribed  herein. — State  v.  Hall,  2  Bail.,  151. 
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A  riot  forty  feet  from  church.— State  v.  Jones,  77  S.  C,  385,  53 
S.  E.,  8. 

2d — UnlawfuIv  Assemblies. 

An  unlawful  assembly  or  the  meeting  of  three  or  more 
persons,  to  do  an  unlawful  act,  although  they  may  not  carry 
their  purpose  into  execution.  No  assembly,  though  of  a 
man's  friends  in  his  own  house,  for  its  defense  against  those 
who  threaten  to  make  an  unlawful  entry,  or  for  the  defense 
of  his  person  against  such  as  threaten  to  beat  him  in  his 
own  house,  is  not  an  unlawful  assemblage,  as  a  man's  house 
is  looked  upon  as  his  castle. 

The  assembly  of  one's  friends  under  any  other  circum- 
stances, however,  is  unlawful,  as  he  may  demand  sureties 
for  the  peace  of  such  as  menace  his  personal  safety,  and  not 
resort  to  methods  which  must  result  in  tumult  and  disturb- 
ances of  the  public  peace.  It  differs  from  a  riot  or  rout,  in 
that,  in  the  latter  cases,  some  act  is  done  besides  the  simple 
meeting. 

The  punishment  is  by  fine  and  imprisonment,  in  the  dis- 
cretion of  the  Court. 

ATTACHMENT  FOR  CONTEMPT. 

A  contempt  is  punishable  by  attachment  of  the  person 
and  commitment  to  prison,  to  which  a  fine  may  also  be 
added. 

Every  Magistrate  shall  have  power  to  enforce  the  observ- 
ance of  decorum  in  his  Court  while  holding  the  same;  and 
for  that  purpose  he  is  authorized  to  punish  any  person  who 
shall,  in  the  presence  of  the  Court,  offer  an  insult  to  himself 
or  a  juror,  or  who  shall  be  wilfully  guilty  of  an  undue  dis- 
turbance of  his  proceedings  while  sitting  officially,  as  for  a 
contempt,  by  fine  and  imprisonment,  either  or  both,  not 
exceeding  twenty  dollars'  fine  and  twelve  hours'  imprison- 
ment.— Civil  Code,  Sec.  1397. 

A  Magistrate  may  punish  for  any  contempt  towards  him 
while  engaged  in  his  official  duties. — State  v.  Johnson,  1 
Brev.,  155. 
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ATTACHMENT  FOR  DEBT. 

Attachment  for  debt  is  a  process  against  the  goods  and 
chattels  of  a  defendant,  issued  by  a  Court  of  competent 
jurisdiction,  commanding  the  Sheriff,  Constable,  or  other 
proper  officer  to  seize  the  same,  in  whatever  hands  they  may 
be  found,  to  satisfy  the  demand  which  the  plaintiff  has 
against  him. 

1st — Attachment;  By  Whom  Granted. 

2d — Whose  Property  May  Be  Attached. 

3d — When  Attachment  May  Be  Granted. 

4th — The  Affidavit. 

5th — Security  in  Obtaining  Attachment. 

6th — The  Warrant  ;  to  Whom  Directed,  Etc. 

7th — The  Property  to  Be  Attached,  and  the  Lien 
Thereby  Created. 

8th — Proceedings  After  Attachment. 

9th — Judgment;  How  Satisfied. 

10th — Discharge  of  Attachment,  and  Undertak- 
ing on  Part  of  Defendant. 

11th — Forms. 

1st — Attachment;  By  Whom  Granted. 

A  warrant  of  attachment  must  be  obtained : 

1.  From  a  Judge  or  Clerk  of  the  Court;  or 

2.  From  a  Magistrate,  in  which  or  before  whom  the 
action  is  brought;  or 

3.  From  a  Circuit  Judge.— C.  C.  P.,  Sec.  280. 

2d — Whose  Property  May  Be  Attached. 

The  property  of  the  following  parties  may  be  taken  upon 
attachment : 

1.  Foreign  corporations. 

2.  Nonresidents  of  the  State. 

3.  The  master,  captain  or  agent  of  any  sailing  vessel 
entering  any  of  the  ports  of  this  State  for  pilotage  services 
rendered  such  vessel. 
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4.  An  absconding  or  concealed  defendant. 

5.  Any  person  removing  property  from  the  State,  or  who 
has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign, 
dispose  of,  or  secret  the  same  with  intent  to  defraud 
creditors. 

6.  Any  domestic  corporation  doing  Hkewise. — C.  C.  P., 
Sec.  279. 

Process  by  attachment  will  not  lie  against  a  nonresident 
executor,  or  administrator,  to  enforce  a  claim  against  him 
in  that  capacity. — Weyman  v.  Murdoch,  Harper,  125 ;  2 
Dal.,  73  and  97 ;  Tillinghast  &  Shearman's  N.  Y.  Prac,  651. 

If  he  becomes  personally  liable,  an  attachment  may  issue. 

The  right  to  attachment  in  an  action  on  contract  is  governed  by  the 
lex  fori,  and  not  hj  the  lex  loci  contractus. — Pegram  v.  Williams,  4  Rich. 
L..,  219.  A  nonresident  creditor  may  proceed  by  attachment  on  a  cause 
of  action  arising  out  of  this  State. — Sheldon  v.  Blauvet,  29  S.  C,  453; 
V  S.  E.,  593;  1  L.  R.  A.  (N.  S.),  685.  So  in  causes  of  action  between 
nonresidents  arising  out  of  the  State. — Ex  parte  Perry  Store  Co.,  43 
S.  C,  176;  20  S.  E.,  980;  Gibson  v.  Everett,  41  S.  C,  23;  19  S.  E.,  286, 
Attachment  will  not  be  granted  in  an  action  for  slander. — Addison  v. 
Sujette,  50  S.  C,  192;  28  S.  E.,  948;  Sarjeant  v.  Helmbold,  Harp.,  219. 
It  will  be  granted  in  an  action  to  enforce  collection  of  debt  and  set  aside 
a  fraudulent  conveyance  of  the  debtor's  property. — Bank  v.  Stelling, 
31  S.  C,  360;  9  S.  E.,  1028;  Fersis  v.  Powers,  58  S.  C,  406;  36  S.  E.,  748. 
As  to  grounds  of  attachment;  nonresidence,  what  is. — Munroe  v.  Wil- 
liams, 37  S.  C.,  81;  16  S.  E.,  533;  19  L.  R,  A.,  665.  Removal  of 
property. — Sloan  v.  Bangs,  10  Rich.,  15.  Fraudtdent  transfer  and  dis- 
position of  property. — Ckitissen  v.  Fidtz,  13  S.  C,  16;  Tabb  ^  Jenkins 
Hardware  Co.  v.  Gelzer,  43  S.  C,  342;  21  S.  E.,  261;  Myers  v.  Whiteheart, 
24  S.  C,  196;  Wandon  Phosphate  Co.  v.  Rosenberg,  31  S.  C,  301;  9  S.  C, 
969;  Guckenheimer  v.  Libbey,  42  S.  C,  162;  19  S.  E.,  999;  Kerchner  v. 
McCormac,  35  S.  C,  461;  Meinhard  v.  Youngblood,  41  S.  C,  312;  19 
S.  E.,  675;  Grollman  v.  Lipsitz,  43  S.  C,  329;  21  S.  E.,  272;  Fersts  v. 
Powers,  58  S.  C,  406;  36  S.  E.,  744;  Bray  Clothing  Co.  v.  Shealey,  53 
S.  C,  12;  30  S.  E.,  620;  Ex  parte  Chase,  38  S.  C,  718.  Effect  of  bank- 
ruptcy law. — lb. 

Where  action  fails  for  want  of  jurisdiction,  attachment  therein  fails 
with  it,  being  a  provisional  remedy  in  aid  of  an  action. — Central  B.  B. 
Co.  V.  Georgia  Co.,  32  S.  C,  319;  11  S.  E.,  192. 

Attachment  against  foreign  corporation. — Williamson  v.  Assn.,  54  S. 
C,  598;  32  S.  E.,  765. 

The  property  of  a  foreign  corporation  may  be  attached  in  an  action 
for  unliquidated  damages,  sounding  in  tort. — Chitiy  v.  Penn.  By.  Co., 
€2  S.  C,  526;  40  S.  E.,  944. 
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Attachment  of  nonresident  against  a  foreign  corporation  is  valid  to 
the  extent  that  the  cause  of  action  arose  in  this  State. — Central  B.  B. 
Co.  V.  Georgia  Co.,  33  S.  C,  319;  11  S.  E..  192. 

But  attachment  will  not  lie  in  action  of  resident  administrator  against 
nonresident  guardian  of  infants  in  another  State  because  such  action 
cannot  be  maintained. — Stevenson  v.  Dunlap,  33  S.  C,  350;  11  S.  E., 
1017. 

Our  statute  provides  not  only  legal  remedies  of  attachment  and  gar- 
nishment, but  method  of  actual  seizure,  service  of  writ,  etc.,  qimsi  owner- 
ship, and  appropriate  suits  to  subject  any  kind  of  property  interest 
equitable  as  well  as  legal  to  the  attachment. — Pelzer  Mfg.  Co.  v.  Pitts 
^  Hartzog,  76  S.  C,  358;  57  S.  E.,  29. 

Garnishment  proceedings  in  foreign  State. — Bykard  v.  S.  A.  L.  By., 
80  S.  C,  52;  61  S.  E.,  252;  Erimn  v.  Southern  By.,  71  S.  C,  225;  50 
S.  E.,  778;  Harris  v.  Balk,  198  U.  S,,  215. 

The  adjudication  of  a  member  of  a  firm  as  a  bankrupt  does  not  affect 
right  of  partnership  creditor  to  attach  partnership  assets. — Pelzer  Mfg. 
Co.  V.  Pitts  i^  Hartzog,  76  S.  C,  249;  57  S.  E.,  29. 

Car  being  used  in  the  interstate  commerce  is  not  subject  of  attach- 
ment.—>Se26e/*  V.  By.  Co.,  80  S.  C,  472;  61  S.  E.,  435.  Modified  m 
Davis  V.  C.  C.  ^  St.  L.  B.  B.  Co.,  216  U.  S. 

3d — Whdn  Attachment  May  Be  Granted. 

As  to  Time. — By  Section  279  of  the  Code,  the  action 
shall  be  deemed  commenced  when  the  summons  is  issued : 
Provided,  however,  That  personal  service  of  such  summons 
shall  be  made  or  publication  thereof  commenced  within 
thirty  days.  Hence,  an  attachment  cannot  be  had  until  a 
summons  is  issued,  though  both  the  attachment  and  sum- 
mons may  be  issued  together  to  the  Sheriff. 

The  attachment  is  not  void  because  it  bears  date  before  the  date  of  the 
summons;  the  existence  of  the  summons  at  date  of  attachment  may  be 
shown  aliunde. — Smith  v.  Walker,  6  S.  C,  169.  Nor  void  when  the  sum- 
mons bears  same  date  as  attachment  but  Sheriff's  endorsement  shows 
service  next  day. — Oureton  v.  Dargan,  12  S.  C,  122. 

The  summons  is  considered  issued  as  soon  as  it  is  made  out  and  appli-, 
cation  for  attachment  founded  on  it. — lb. 

Proceedings  as  to  publication  of  summons  before  attachment  are 
voiA.—Little  v.  Christie,  69  S.  C,  57;  48  S.  E.,  89. 

In  What  Cases  Attachment  May  Be  Issued. — In  any 
action  arising  for  the  recovery  of  money,  or  for  the  recov- 
ery of  property,  whether  real  or  personal,  and  damages  for 
the  wrongful  conversion  and  detention  of  personal  property. 
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or  an  action  for  the  recovery  of  damages  for  injury  done 
to  either  person  or  property. — C.  C.  P.,  Sec.  279. 

The  warrant  shall  be  issued  whenever  it  shall  appear  by 
affidavit  that  a  cause  of  action  exists  against  such  defend- 
ant, specifying  the  amount  of  the  claim  and  the  grounds 
thereof,  and  that  the  defendant  is : 

1.  A  foreign  corporation;  or 

2.  Not  a  resident  of  this  State;  or 

3.  That  the  defendant  is  the  master,  captain  or  agent  of 
any  sailing  vessel  entering  any  of  the  ports  of  this  State, 
and  is  about  to  take  such  vessel  out  of  any  port  of  this  State, 
without  paying  the  pilotage  fees  provided  by  law ;  or 

4.  Has  departed  from  the  State  with  intent  to  defraud 
his  or  its  creditors,  or  to  avoid  service  of  summons ;  or 

5.  Keeps  himself  concealed  therein  with  the  like  intent ;  or 

6.  Has  removed,  or  is  about  to  remove,  any  of  his  or 
its  property  from  this  State,  with  intent  to  defraud  his  or 
its  creditors,  or  has  assigned,  disposed  of  or  secreted,  or  is 
about  to  assign,  dispose  of  or  secrete,  any  of  his  or  its  prop- 
erty, with  like  intent,  whether  such  defendant  be  a  resident 
of  this  State  or  not.— C.  C.  P.,  Sec.  281. 

4th — The  Affidavit. 

The  application  must  be  founded  upon  an  affidavit,  which 
must  show  that  a  cause  of  action  exists  against  the  defend- 
ant, specifying  the  amount  of  the  claim,  and  the  grounds 
thereof,  and  must  show  that  the  case  falls  within  one  of 
those  heretofore  specified. 

ITie  affidavit  need  not  be  made  by  plaintiff,  but  may  be  made  by  agent 
or  attorney  on  information  and  belief;  and  the  same  affidavit  may  be 
used  in  several  cases. — Grollman  v.  Lipsitz,  43  S.  C,  341;  21  S,  E.,  272; 
Guckenheimer  v.  Libbey,  42  S.  C,  163;  19  S.  E.,  999. 

A  verified  complaint  may  be  used  as  an  affidavit. — Fersts  v.  Powers, 
58  S.  C,  398;  36  S.  E.,  744. 

But  an  unverified  complaint  cannot  help  affidavit. — Addison  v.  Sujette, 
50  S.  C,  300;  28  S.  E.,  948. 

The  affidavit  is  sufficient  as  to  cause  of  action,  if  it  state  a  cause  of 
action,  or  if  it  state  facts  from  which,  as  a  legal  conclusion,  it  must  be 
inferred  that  it  does  exist. — Monday  v.  Elmore,  27  S.  C,  126;  3  S.  E.,  G5; 
Central  R.  R.  Co.  v.  Georgia  Co.,  32  S.  C,  319;  11   S.  C,  192;  Roddy 
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V.  Erwin,  31   S.  C,  36;  9  S.  E.,  729;  Bank  v.  Stallings,  31  S.  C,  360; 
Ketchen  v.  Landecker,  33  S.  C,  155;  10  S.  E.,  936. 

Where  ground  of  attachment  is  such  nonresidence  of  the  defendant, 
the  affidavit  is  sufficient  if  it  state  that  fact  without  other  facts  and 
circumstances. — Smith  v.  Walker,  6  S.  C,  156;  Roddy  v.  Erwin,  31  S.  C, 
36;  9  S.  E.,  729. 

But  as  to  all  other  grounds,  the  affidavit  must  positively  state  the 
facts;  and  if  upon  information,  it  must  also  state  the  sources  of  informa- 
tion and  circumstances  relied  on  to  show  them. — Smith  v.  Walker,  6 
S.  C,  169;  Brown  v.  N orris,  10  S.  C,  46T;  Claiissen  v.  Fultz,  13  S.  C, 
478;  Burch  v.  Brantley,  30  S.  C,  506;  Ivy  v.  Caston,  31  S.  C,  588; 
Myers  v.  Whiteheart,  24  S.  C,  196;  Mixon  v.  Eolley,  36  S.  C,  356;  2 
S.  E.,  385;  Monday  v.  Elmore,  27  S.  C,  136;  3  S.  E.,  65;  Wando  v. 
Rosenberg,  31  S.  C,  301;  9  S.  E.,  969;  Boddey  v.  Erivin,  31  S.  C,  36; 
9  S.  E.,  729;  Sharp  v.  Palmer,  31  S.  C,  444;  10  S.  E.,  98. 

Whether  copies  of  the  affidavits  filed  will  suffice. — Wagener  v.  Booker, 
31  S.  C,  375;  9  S.  E.,  1055. 

While  the  affidavit  must  be  signed  by  the  affiant,  the  jurat  thereto  need 
not  be  signed  by  the  officer  administering  the  oath. — Doty  v.  Boyd,  46 
S.  C,  39;  34  S.  E.,  59.  The  affidavit  is  filed  when  delivered  to  the  Clerk 
and  by  him  received  to  be  kept  on  record. — Townsend  v.  Sparks,  50  S.  C, 
380;  37  S.  E.,  801.  The  affidavit  need  not  state  that  the  property  dis- 
posed of  was  not  a  part  of  the  homestead. — Grollman  v.  Lipsitz,  supra. 

General  appearance  by  defendant  covers  alleged  defects  in  issuing 
attachment. — Savannah  Grocery  Company  v.  Riger,  70  S.  C,  508;  50 
S.  E.,  199. 

In  motion  to  vacate  an  attachment  it  is  competent  for  the  Court  to 
decide  whether  the  affidavits  show  that  a  cause  of  action  exists  against 
the  defendant.— 'Seibe/s  v.  Raihvay  Co.,  80  S.  C,  138;  61  S.  E.,  435. 

An  affidavit  in  the  disjunctive  of  two  facts  is  bad,  although  either 
positively  deposed  might  be  sufficient. — Goss  v.  Gotvery,  5th  Rich.,  477. 

Filing. — The  affidavits  must  be  filed  in  the  office  of  the 
Clerk  of  the  Court  of  Common  Pleas,  or  with  the  Magis- 
trate, in  which  or  before  whom  the  action  is  to  be  tried, 
within  forty-eight  hours  after  the  issuance  of  the  attach- 
ment. 

5th — Security  in  Obtaining  Attachment. 

Before  issuing  the  warrant,  the  Judge,  Clerk  or  Magis- 
trate shall  require  a  written  undertaking,  on  the  part  of 
the  plaintiff,  with  sufficient  surety,  to  the  effect  that  if  the 
defendant  recovered  judgment,  or  the  attachment  be  set 
aside  by  order  of  the  Court,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages 
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which  he  must  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  specified  in  the  undertaking,  which  shah 
be  at  least  two  hundred  and  fifty  dollars,  except  in  the  case 
of  a  warrant  issued  by  a  Magistrate,  when  it  shall  be  at  least 
twenty-five  dollars. — C.  C.  P.,  Sec.  251. 

The  written  undertaking  required  must  be  signed  by  the  plaintiff 
before  the  warrant  is  issued,  or  the  attachment  based  on  it  will  be  set 
aside.— BanA;  v.  Stellings,  31  S.  C,  360;  9  S.  E.,  1028;  Wagener  v.  Booker, 
31  S.  C,  375;  9  S.  E.,  1055. 

It  must  be  signed  by  the  plaintiff,  or  is  a  nullity. — Booker  v.  Smith, 
38  S.  C,  228;  16  S.  E.,  774.  And  by  all  the  iplamtiff s.~Guckenheimer 
V.  Dreyfus,  43  S.  C,  443;  31  S.  E.,  331.  But  the  plaintiffs  may  sign  by 
(bheir  agent,  a  telegram  being  sufficient  authority. — Fersts  v.  Poivers, 
58  S.  C,  398;  36  S.  E.,  748.  And  one  member  of  a  firm  can  bind  the 
firm  by  signing  for  the  firm  without  special  authority  to  do  so. — 
Grollman  v.  Lipsitz,  43  S.  C,  341 ;  21  S.  E.,  272.  The  signature  may  be 
either  in  the  firm  name  or  the  individual  names  of  the  partners. — lb.; 
Hampton  v.  Bogan,  55  S.  C,  549;  33  S.  E.,  581.  The  undertaking  need 
not  be  under  seal.— /6.;  Fersts  v.  Powers,  58  S.  C,  398 ;  36  S.  E.,  748. 

Undertaking  in  attachment  may  be  signed  by  attorne)-  of  record  on 
authority  of  telegram  from  associate  attorney  that  plaintiff  authorized 
it— Fumess  v.  Calhoun,  70  S.  C,  537;  50  S.  E.,  194. 

Filing;  endorsement  of  approval  on  undertaking. — Watson  v.  Paschall, 
73  S.  C,  422;  53  S.  E.,  646. 

Bond  intended  as  additional  security  to  liability  of  plaintiff,  at  com- 
mon law. — 2  Brev.,  495. 

Action  for  wrongful  attachment. — Forrest  v.  McB^e,  72  S.  C,  193; 
51  S.  E.,  675. 

6th — The  Warrant  ;  to  Whom  Directed,  Etc. 

The  warrant  shall  be  directed  to  any  Sheriff  or  Constable 
of  any  County  in  which  property  of  such  defendant  may 
be,  and  shall  require  him  to  attach  and  safely  keep  all  the 
property  of  such  defendant  within  his  County,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand, 
together  with  costs  and  expenses,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  together  with 
costs  and  expenses.  Several  warrants  may  be  issued  at  the 
same  time  to  the  Sheriffs  or  Constables  of  different 
counties.— C.  C.  P.,  Sec.  283. 
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7th — The  Property  to  Be  Attached  and  the  Lien 

Thereby  Created. 

The  Sheriff  or  Constable  to  whom  such  warrant  is 
directed  and  delivered  shall  immediately  attach  all  the  real 
estate  of  such  debtor,  and  all  his  personal  estate,  including 
money  and  bank  notes,  except  such  real  and  personal  estate 
as  is  exempt  from  attachment,  levy,  or  sale,  by  the  Constitu- 
tion, and  shall  take  into  his  custody  all  books  of  account, 
vouchers  and  papers  relating  to  the  property,  debts,  credits 
and  effects  of  such  debtor,  together  with  all  evidences  of 
his  title  to  real  estate.— C.  C.  P.,  Sec.  284. 

The  attachment  is  a  lien  subject  to  all  prior  liens,  and 
binds  the  real  estate  attached  from  the  date  of  lodgment: 
Provided,  That  all  attachments  lodged  upon  the  same  day 
shall  take  rank  together. — Ih. 

It  takes  precedence  of  a  junior  judgment. — Gore  ^  Davenant  v. 
McDaniel,  1  Mc,  480. 

Personal  property  must  be  taken  into  actual  possession 
by  the  Sheriff  or  Constable,  in  order  to  create  a  lien  upon  it. 

The  affidavit  and  warrant  need  not  be  served  upon  the  defendant  in 
attaching  personalty. — Grollman  v.  Lipsitz,  43  S.  C,  341;  21  S.  E.,  272. 

Two  attachments  levied  upon  personal  property  of  the  debtor  at 
different  hours  of  the  same  day,  they  rank  together  as  liens. — Stefens 
V.  Wanbacker,  17  S.  C,  475. 

All  property  interests  of  debtor  equitable  or  legal  maj'^  be  attached. — 
Mfg.  Co.  V.  Pitts,  76  S.  C,  356;  57  S.  E.,  29. 

Where  defendant  is  a  nonresident,  the  attachment  levied  to  obtain 
jurisdiction  will  be  dissolved  if  the  property  attached  is  not  his. — 
Grocery  Co.  v.  Elevator  Co.,  72  S.  C,  450;  52  S.  E.,  191. 

Debt  due  defendant  by  another  is  subject  of  attachments. — McElvey 
V.  8.  C.  B.  B.  Co.,  6  S.  C,  446;  Campbell  v.  Ins.  Co.,  1  S.  C,  158. 

The  interest  of  a  nonresident  partner  in  partnership  propertj^  cannot 
be  attached  for  partnership  debt  where  one  of  the  partners  resides  here 
and  is  duly  serw&d..— Whitfield  v.  Hovey,  30  S.  C,  117;  8  S.  E.,  840. 

Property  in  hands  of  receiver  cannot  be  attached. — Begenstein  v. 
Pearls tein,  30  S.  C,  192;  8  S.  E.,  830. 

Debts  evidenced  by  bonds  and  notes  can  be  attached. — Williamson  v. 
Eastern  B.  ^  L.  Assn.,  54  S.  C,  582;  32  S.  E.,  765.  As  well  as  books  of 
accounts. — Biley  v.  Middleton,  Dud.,  21;  Waddle  v.  Cureton,  2  Speer.,  53; 
Burrill  v.  Letson,  Ih.,  378.  While  a  claim  for  damages  under  former 
attachment    act   was    held    not    to   be    the    subject   of    attachment. — 76. 
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Alcoholic  liquors,  kept   contrary  to  law,  cannot  be  attached. — Lanahan 
V.  Bailey,  53  S.  C,  489;  31  S.  E.,  333. 

Where  an  attachment  is  set  aside  after  sale,  the  proceeds  of  the  sale 
may  be  attached  for  the  same  debt,  while  in  the  Sheriff's  hands. — 
Boddey  v.  Erwin,  31  S.  C,  36;  9  S.  E.,  729.  Property  levied  upon 
execution  may  also  be  attached  under  process  against  same  defendant. — 
Day  V.  Becher,  1  McMul.,  93.  As  to  moneys  received  on  execution,  in 
hands  of  Sheriff,  see  Blair  v.  Cantey,  2  Speer.,  34. 

8th — Proceedings  After  Attachment. 

Sheriff's  Duties  in  Case  of  Seizure. — He  shall,  immedi- 
ately after  making  such  seizure,  with  the  assistance  of  two 
disinterested  freeholders,  make  a  just  and  true  inventory 
of  all  the  property  so  seized,  and  of  the  books,  vouchers 
and  papers  taken  into  custody,  stating  therein  the  estimated 
value  of  the  several  articles  of  personal  property,  and 
enumerating  such  of  them  as  are  perishable,  which  inven- 
tory;  after  being  signed  by  the  Sheriff  and  appraisers,  shall, 
within  ten  days  after  such  seizure,  be  returned  to  the  officer 
who  issued  the  warrant;  and  the  Sheriff  or  Constable  shall, 
under  the  direction  of  such  officer,  collect,  receive,  and  take 
into  his  possession,  all  debts,  credits  and  effects  of  such 
debtor,  and  commence  such  suits,  and  take  such  legal  pro- 
ceedings, either  in  his  own  name  or  in  the  name  of  such 
debtor,  as  may  be  necessary  for  that  purpose,  prosecute  and 
discontinue  the  same  at  such  times,  and  on  such  terms,  as 
the  Court  may  direct.  The  property  so  seized,  or  the  pro- 
ceeds of  such  as  shall  have  been  sold  and  debts  collected, 
shall  be  kept  to  answer  any  judgment  which  may  be 
obtained  in  such  action. — C.  C.  P.,  Sec.  285. 

If  any  of  the  property  so  seized  be  perishable,  the  Sheriff 
shall  sell  the  same  at  public  auction,  under  order  of  the 
Court.— See  Sec.  286,  C.  C.  P. 

If  the  property  is  incapable  of  manual  delivery,  attach- 
ment shall  be  made  by  delivering  a  copy  of  the  warrant  of 
attachment  with  whoever  has  it  in  charge. 

Right  of  Sheriff  to  sell  stock  in  corporation. — Richardson  v.  Wallace, 
39  S.  C,  316;  17  S.  E.,  735. 
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9th — Judgment,  How  Satisfied. 

In  case  judgment  be  entered  for  the  plaintiff  in  such 
action,  the  Sheriff  or  Constable  shall  satisfy  the  same  out 
of  the  property  attached  by  him,  if  it  shall  be  sufificient  for 
that  purpose.— C.  C.  P.,  Sec.  392. 

10th — Discharge  of  Attachment,  and  Undertaking 
ON  THE  Part  of  Defendant. 

Whenever  the  defendant  shall  have  appeared  in  such 
action,  he  may  apply  to  the  officer  who  issued  the  attach- 
ment, or  to  the  Court,  for  an  order  to  discharge  the  same; 
and,  if  the  same  be  granted,  all  the  proceeds  of  sales  and 
moneys  collected  by  him,  and  all  the  property  attached 
remaining  in  his  hands,  shall  be  delivered  or  paid  by  him  to 
the  defendant  or  his  agent,  and  released  from  the  attach- 
ment.—C.  C.  P.,  Sec.  295. 

Upon  such  application,  the  defendant  shall  deliver  to  the 
Court  or  officer  an  undertaking  executed  by  at  least  two 
sureties,  who  are  resident  and  freeholders  or  householders 
in  the  State,  approved  by  such  Court  or  officer,  to  the  effect 
that  such  sureties  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  judgment  that  may  be  recovered  against  the 
defendant  in  the  action,  not  exceeding  the  sum  specified  in 
the  undertaking,  which  shall  be  at  least  double  the  amount 
claimed  by  the  plaintiff  in  his  complaint.  If  it  shall  appear 
by  affidavit  that  the  property  attached  be  less  than  the 
amount  claimed  by  the  plaintiff,  the  Court,  or  officer  issuing 
the  attachment,  may  order  the  same  to  be  appraised,  and 
the  amount  of  the  undertaking  shall  then  be  double  the 
amount  as  appraised.  And  in  all  cases  the  defendant,  or 
any  person  who  establishes  a  right  to  the  property  attached, 
may  move  to  discharge  the  attachment  as  in  the  case  of 
other  provisional  remedies. 

And  where  there  is  more  than  one  defendant,  and  the 
several  property  of  either  of  the  defendants  has  been  seized 
by  virtue  of  the  order  of  attachment,  the  defendant  whose 
several  property  has  been  seized  may  deliver  to  the  Court 
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or  officer  an  undertaking,  in  accordance  with  the  provisions 
of  this  section  to  the  effect  that  he  will,  on  demand,  pay  to 
the  plaintiff  the  amount  of  judgment  that  may  be  recovered 
against  such  defendant. 

And  all  the  provisions  of  this  section  applicable  to  such 
undertaking  shall  be  applied  thereto. — C.  C.  P.,  Sec.  296. 

llTH — Forms. 

FORM  No.  37— AFFIDAVIT  TO  OBTAIN  ATTACHMENT. 

General  Foem. 

THE  STATE  OF ) 

County  of \ 

(Title  of  Cause.) 
C.  D.,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That   X.   Y.,   the   above    named    defendant,   is   justly   indebted   to 

deponent   in   the   sum   of dollars,    for    (here   state   the   cause   of 

action),  and  deponent  believes  he  is  justly  entitled  to  recover  said  sum. 

II.  (Here  state  facts  which  bring  the  case  within  one  of  the  classes 
in  which  the  statute  allows  an  attachment.)      (See  Subdivision  3.) 

III.  That  the  said  plaintiif  has  commenced  an  action  in  this  Court, 
by  issuing  the  summons  hereto  annexed,  against  said  X.  Y.,  upon  the 
cause  above  stated. 

(Jurat.)  (Signature.) 

FORM    No.   38— AFFIDAVIT   WHEN    DEFENDANT   IS    A    FOR- 
EIGN CORPORATION. 

(As  in  Form  I,  inserting  the  following  in  the  place  of  paragraph  II): 

II.  That  the  defendants  are  a   foreign  corporation,  created  under  the 

laws  of  the  State  of ,  having  their  place  of  business 

in ,  in  that  State. 

III.  That  the  defendants  have  property  in  this  State  at , 

consisting  of  (describe  property). 

IV.  That  the  plaintiff  is  a  resident  of  this  State,  to  wit,  of  the  town 
of^ — ,  in  the  County  of . 

(Or  IV.  That  the  subject  of  the  action  is  situated  within  this  State, 
as  appears  by  the  annexed  complaint.) 

FORM  No.  39— AFFIDAVIT  WHEN  DEFENDANT  HAS 
DEPARTED  FROM  THIS  STATE  TO  DEFRAUI>  CRED- 
ITORS, OR,  TO  AVOID  SERVICE. 

THE  STATE  OF  SOUTH  CAROLINA, 

County  of 

Personally  appeared  A.  B.,  who,  being  duly  sworn,  says: 

I.   (State  cause  of  action  thus:)   On  the day  of , 

19 — ,   at ,   deponent   sold   and    delivered   to   X.    Y.,   of 
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,  sundry  parcels  of  dry  goods,  of  the  value  of- 


doUars,  for  which  he  has  not  paid, 

II.  Deponent  is  about  to  commence  an  action  in  this  Court  against 
the  said  X.  Y.,  and  has  a  summons  therein. 

III.  The  said  X.  Y.  has  left  this  State  and  gone  to . 

IV.  Deponent  is  informed  by  C.  D.,  and  believes,  that  the  said  X.  Y. 

stated    to   him,   on   the day   of ,    19 — ,    that    "he 

meant  to  get  out  of  the  way  for  a  while,  and  let  the  storm  blow  over;" 
meaning  that  he  wished  to  avoid  his  creditors. 

V.  That  the  said  C.  D.,  being  the  clerk  of  X.  Y.,  refuses  to  make  his 
af&davit. 

(Jurat.) 

(Signature.) 
FORM  No.  40— ATTACHMENT  BOND. 

THE  STATE  OF  SOUTH  CAROLINA,  ) 

CouKT.-  OF I  ^^''^  ""f  ^^gistrate. 

Know  all  men  by  these  presents:  That  in  pursuance  of  the  Acts  of 
the  General  Assembly  of  this  State,  regulating  attachments,  C.  D.  and 
E.  F.  are  held  and  firmly  bound  unto  X.  Y.  in  the  full  and  just  sum 

of doUars,  to  be  paid  unto  the  said  X.  Y.,  bis   (or  her)   certain 

attorneys,  executors,  administrators  or  assigns.  To  which  payment  well 
and  truly  to  be  made  and  done,  we  bind  ourselves,  our  heirs,  executors, 
administrators,  or  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated day  of ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and ,  and 

the ^year  of  American  Independence. 

Whereas,  C.  D.  is  about  to  issue  and  sue  out  of  the  Court  of  Common 
Pleas,  for  the  County  aforesaid,  a  warrant  of  attachment,  to  attach  all 
real  estate  of  the  said  X.  Y.,  and  all  his  (or  her)  personal  estate,  includ- 
ing money  and  bank  notes,  except  such  real  and  personal  estate  as  are 
exempt  from  attachment,  levy  and  sale  by  the  Constitution. 

And  whereas,  Under  and  by  virtue  of  the  provisions  of  law  in  relation 
thereto,  it  is  directed  and  prescribed,  that  before  issuing  the  warrant, 
the  Judge,  Magistrate,  or  Clerk  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  suflBcient  surety,  to  the  effect  that  if 
the  defendant  recover  judgment,  or  the  attachment  be  set  aside  by 
order  of  the  Court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  twenty-five  dollars. 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  defendant  recover  judgment  in  the  said  case,  or  the  attachment 
be  set  aside  by  order  of  the  Court,  and  the  said  C.  D.  and  E.  F.  shall 
pay,  or  cause  to  be  paid,  to  the  said  X.  Y.,  his  (or  her)  certain  attorneys, 
executors,  administrators,  or  assigns,  all  costs  that  may  be  awarded  to 
the  said  defendant,  and  all  damages  which  he  (or  she),  the  said  defend- 
ant, may  sustain  by   reason  of  the   attachment   about   to  be   issued   as 
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aforesaid,  then  the  above  obligation  to  be  void  and  of  none  eflfect,  or 
else  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  the  presence  of . 

(Signature.)      (l.  s.) 

(Name  of  witnesses.)  (l.  s.) 

FORM  No.  41— WARRANT  OF  ATTACHMENT. 

THE  STATE  OF  SOUTH  CAROLINA,    ^ 

County  of ( 

To  Any  Constable  of  the  County  of ,  Greeting: 

Whereas,  An  application  has  been  made  to  A.  B.,  Magistrate,  by  C. 
D.,  plaintiflF,  for  a  warrant  of  attachment  against  the  property  of  X. 
Y.,   defendant,   and   it   appearing  by   afSdavit,   that   a  cause   of   action 

exists  against  the  said  X.  Y.  for  the  simi  of dollars,  and  that 

the  said  X.  Y.  (state  the  facts  and  clause  of  the  Statute  relied  upon), 
and  the  said  plaintiff  having  also  given  the  undertaking  required  by 
law: 

Now,  you  are  hereby  commanded,  that  you  attach  and  safely  keep 
all  property  of  the  said  X.  Y.  within  your  county,  or  so  much  thereof 

as  may  be  suflBcient  to  satisfy  the  said  plaintiff's  demand  of 

dollars,  together  with  all  costs  and  expenses,  and  that  you  proceed 
herein  in  the  manner  required  of  you  by  law. 

Dated  at ,  this day  of ,  in  the 

year  one  thousand  nine  hundred  and . 

A.  B., 
Magistrate. 

FORM  No.  42— CONSTABLE'S  RETURN  TO  ATTACHMENT. 

I,    M.    N.,    Constable    of    the     County    of ,    hereby 

return,  that,  by  virtue  of  the  within  attachment,  I  have  seized  and  taken 
into  my  possession  the  property  of  the  defendant  within  named,  speci- 
fied in  my  inventory  hereto  annexed,  and  appraised  the  property  therein 
specified  at  the  sum  mentioned  in  the  annexed  inventory. 
(Date.) 

Signature  of  M.  N., 
Constable. 

FORM  No.  43— INVENTORY  OF  PROPERTY  ATTACHED. 

(Title  of  Cause.) 

I,  M.  N.,  Constable  of  the  County  of ,  and  O.  P.  and 

O.  R.,  two  disinterested  freeholders  of  said  C<3unty,  hereby  certify  that 
the  following  is  a  true  inventory  of  all  the  property  seized  by  me,  the 
said  Constable,  on  a  Warrant  of  Attachment,  issued  in  the  above  entitled 
action,  by  A.  B.,  Magistrate,  together  with  a  statement  of  the  books, 
vouchers  and  papers  taken  into  the  custody  of  said  Constable  on  said 
warrant,  and  the  value  of  such  articles  of  personal  property,  and  also 
a  true  statement  of  such  articles  thereof  as  are  perishable,  as  the  same 
has  been  appraised  by  us. 
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(List  of  articles  of  personal  property,  setting  value  opposite  each.) 

And  we   further  certify  that  the  said ,  is  perishable 

property. 

(Date.)  Signature  of  Freeholders  and  Constable. 

FORM    No.    44— ORDER    FOR     SALE     OF    PERISHABLE 

PROPERTY. 

(Title  of  Cause.) 
It  appearing  to  me,  that  by  the  inventory  returned  to  the  Warrant 
of  Attachment,  issued  by  me  in  this  action,  a  portion  of  the  property 
seized   by   M.    N.,    Constable,    under   said   warrant,    to   wit    (specifying 
property),  is  perishable. 

Ordered,  That  the  portion  of  the  property  so  specified  in  the  inven- 
tory as  perishable  be   sold  by  said  Constable   at   public   auction,   after 

(such  time  as  may  be  reasonable  under  the  circumstances) 

days,  previous  notice  of  the  time  and  place  of  such  sale  being  given  by 
him  in  writing,  posted  in  three  or  more  public  places. 

M.  S., 
Magistrate. 

FORM  No.  45— NOTICE  OF  MOTION  TO  DISCHARGE  ATTACH- 
MENT. 

(Title  of  Cause.) 

Take  notice.  That  on  an  affidavit,  of  which  a  copy  is  annexed,  and  on 
all  the  papers  filed  and  sened  in  this  action,  the  undersigned  will  move 

before  A.  B.,  Magistrate,  at  his  office  in ,  on  the 

day  of ,  19 — ,  at o'clock,  to  discharge  the  attach- 
ment in  this  action,  upon  the  grounds  (if  for  irregularity,  among  others, 
particular^  specifying  the  irregularity),  and  for  such  other  or  further 
order  as  may  be  just,  and  for  the  costs  of  this  motion. 

(Date.)  (Signature.) 

(Address  to  defendant  or  his  attorney.) 

FORM  No.  46— THE  SAME,  ON  GIVING  SECURITY. 

(Title  of  Cause.) 

Take  notice,  That  the  undersigned  will  move  before  A.  B.,  Magistrate, 

at  his  office  in ,  on  the day  of , 

19 — ,  at o'clock  p.  m.,  to  discharge  the  attachment  in  this  action, 

on  giving  due  security. 

(Date.)  (Signature.) 

(Address  to  plaintiff's  attorneys.) 

FORM    No.    47— ORDER    VACATING    WARRANT    OF    ATTACH- 
MENT. 

(Title  of  Cause.) 
On  (the  notice  of  this  motion,  and)  the  affidavits  of  C.  D.  and  E.  F., 
and  on  motion  of  defendant's  counsel  (after  hearing  counsel  for  plain- 
tiff) ;  or  (if  the  attachment  is  sought  to  be  discharged  on  security)  that 
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the  defendant  having  appeared  in  this  action,  and  having  given  suffi- 
cient security  for  the  plaintiff's  demand: 

Ordered,  That  the  attachment   granted  by  me   against   the   property 

of  X.  Y.,  on  the day  of ,   19—,  be  discharged; 

and  that  the  Sheriff  return  to  him  all  the  property  vi'hich  he  has  taken 
under  the  same,  and  the  proceeds  thereof. 

(Date.)  A.  B., 

Magistrate. 

FORM   No.  48— UNiDERTAKING  IN   DISCHARGE   OF   ATTACH- 
MENT. 

(Date.)  (Title  of  Cause.) 

Whereas,  The  property  of  the  above  named  X.  Y.,  has  been  attached 
in    this    action   by    M.    N.,    one    of    the    Constables    of    the   County    of 

;     Now,   therefore,  we,   E.   F.   and  G.   H.,   residing  at 

,   in   the   State  and   County   aforesaid,   undertake   that 

if  the  attachment  be  so  discharged,  we  will,  on  demand,  pay  to  the 
plaintiff  the   amount  of  judgment  that  may  be   recovered   against   the 

defendant,  X.  Y.,  in  this  action,  not  exceeding doUars. 

(Signatures.)      (l.  s.) 

In  the  presence  of:  (l.  s.) 

(Witnesses.) 

FORM  No.  49— AFFIDAVITS  OF  SUFFICIENCY. 

.STATE  OF ^ 

County  of — — —  { 

E.  F.,  one  of  the  subscribers  to  the  foregoing  undertaking,  being  duly 
sworn,  says  that  he  is  a  resident  and  freeholder  within  this  State,  and 

is  worth  the  sum  of    (double   amount   of  undertaking) dollars, 

over  and  above  all  his  debts  and  liabilities,  and  exclusive  of  property 
by  law  excepted  from  execution. 

(Jurat.)  (Signature.) 

(Other  subscribers  in  same  manner  as  above.) 

FORM  No.  50— ACKNOWLEDGMENT. 

STATE  OF ^ 

County  of C 

I  certify  that  on  this day  of ,  19 — ,  E.  F.  and 

G.  H.  personally  appeared  before  me  and  severally  acknowledged  that 
they  executed  the  above  undertaking  for  the  uses  and  purposes  therein 
named.  A.  B., 

Magistrate. 

FORM  No.  51— INDORSEMENT  OF  APPROVAL. 

I  approve  the  within  undertaking  and  the  sufficiency  of  the  sureties 
therein  named. 

(Date.)  A.  B., 

Magistrate. 


76  The  Law  of  Magistrates. 

ATTEMPT  (TO  COMMIT  CRIME). 

An  attempt  to  commit  a  felony  is,  in  many  cases,  a  mis- 
demeanor; and  the  solicitation  of  another  is  a  sufficient  act 
to  constitute  the  offense. 

In  such  cases,  however,  attempts  to  murder,  commit  rape, 
and  so  forth,  the  party  may  be  indicted  for  assault  with 
intent  to  commit  such  offense. — 1  Russ.,  44;  6  C.  and  P., 
368 ;  7  Comm.  Rep.,  54. 

ATTENDANCE. 
{See  Witnesses.) 

ATTORNEY  AND  POWER  OF  ATTORNEY. 

1st — Who  is  an  Attorney  and  How  Appointed. 
2d — Who  May  Act  as  Attorney. 
3d — Authority  oe  Attorney  and  Revocation  Oe. 
4th — Form  oe  Power  oe  Attorney. 

1st — Who  is  an  Attorney  and  How  Appointed 

Who  Is. — An  attorney  is  a  person  appointed  by  another 
to  do  anything  in  his  place  or  stead,  and  by  the  term  is  most 
frequently  meant  attorney  at  law;  but  its  use  here  is 
restricted  to  what  is  most  frequently  meant  by  the  term 
agent. 

How  Appointed. — An  attorney  may  be  constituted  either 
by  parol  or  by  deed,  and  one  person  may  constitute  another, 
his  agent  or  attorney  in  a  certain  line  of  business,  by  the 
recognition  of  former  acts  done  by  such  attorney,  in  such 
business ;  and  the  suffering  of  a  party  to  hold  himself  out  as 
your  attorney,  without  consideration,  will  be  regarded  as  a 
proof  of  appointment ;  but  generally  when  the  act  to  be  done 
by  the  attorney  requires  a  deed,  the  appointment  of  such 
must  be  done  by  deed  also. — 1  Lev.,  34,  37. 

2d — Who  May  Act  as  Attorney. 

A  naked  authority  may  be  delegated  to  any  person : 
Thus,  married  women,  infants,  aliens,  etc.,  may  be  attor- 
neys; and  in  regard  to  the  ordinary  transactions  that  are 
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usually  done  by  the  wife,  the  law  will  presume  the  assent 
of  the  husband.  But  authority  coupled  with  an  interest 
and  not  collateral  to  it,  cannot  be  executed  by  an  infant  or 
a  married  woman. — 1  Lev.,  32. 

3d — Authority  of  Attorne;y  and  Revocation  Of. 

The  authority  of  an  attorney  is  either  general  or  special, 
according  to  the  nature  of  the  appointment.  If  a  person  be 
a  general  agent,  the  principal  is  bound  by  his  acts,  provided 
they  are  in  the  general  scope  of  the  authority.  But  an 
agent,  constituted  for  a  particular  purpose,  cannot  bind  the 
principal  by  any  act  in  which  he  exceeds  his  authority. — 1 
Lev.,  107.  And  delegated  authority  must  be  pursued 
strictly,  and  an  act  done  by  an  attorney  should  be  done  in 
the  name  of  the  principal. — Welsh  v.  Parish,  et  al.,  1  Hill, 
155. 

Revocation  of  Authority  Of. — The  authority  of  an  attor- 
ney may  be  revoked  by  the  marriage  of  the  principal,  being 
a  single  woman ;  by  the  death  of  the  principal ;  and  by 
express  revocation,  except  when  executed  for  valuable  con- 
sideration, in  which  case  it  is  irrevocable. 

4th — Form  of  Power  of  Attorney, 
form  no.  52— power  of  attorney. 

Know  all  men  by  these  presents:  That have  consti- 
tuted, made  and  appointed,  and  by  these  presents  do  constitute,  make 

and  appoint true  and  lawful  attorney,  for 

and   in name   and   stead,  and   to use,   to 

ask,  demand,  sue  for,  levy,  recover  and  receive  all  such  sum  or  sums 
of  money,  debt,  rents,  goods,  wares,  dues,  accounts,  and  other  demands 
whatsoever,  which  are  or  shall  be  due,  owing,  payable  or  belonging  to 

or  delivered  from any  manner  of  ways 

or  means  whatsoever  by . 

Giving    and    granting    unto said    attorney    by    these 

presents,  full  and  whole  power,  strength  and  authority  in  and  about 
the   premises;   to   have,   use   and    take    all   lawful   ways    and   means   in 

name  for  the  recovery  thereof;  and  upon  the  receipts 

of  any  such  debts,  dues,  or  sums  of  money  aforesaid,   acquittance,  or 

other   sufficient    discharges,    for — ■ '■ and    in 

name,  to  make,  seal  and  deliver,  and  generally  all  and  every  other  act 
and  acts,  thing  and  things,  devise  and  devices,  in  the  law  whatsoever, 
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necessary  or  needful,  to  be  done  in  and  about  the  premises  for 
and  in name,  to  do,  execute  and  per- 
form,   as    fully,    largely    and    amply,    to   all   intents    and   purposes,    as 

might      or      could      do,      if personally 

present    (or   if   the   matter   required   more   special   authority   than   this 

herein   given) ;    and   attorneys,   one   or  more,   under for 

the  purpose  aforesaid,  to  make  and  constitute,  and  again  at  pleasure  to 
revoke;  ratifying,  allowing  and  holding,  for  form  and  effectual,  all  and 

whatsoever said    attorney    shall    do    in    and    about    the 

premises  by  virtue  hereof. 

In    witness     whereof^ have     hereunto     set ^hand— ^ — and 

sea  1 . 

Dated  at ,  the day  of ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and ,  and 

in   the   one   hundred    and> ^year   of   the    sovereignty    and 

independence  of  the  United  States  of  America. 

(L.    S.) 

Sealed  and  delivered  in  the  presence  of: 

Note. — If  the  power  of  attorney  be  to  convey  land,  it  must  be  wit- 
nessed by  two  witnesses;  and,  if  it  is  to  be  used  in  another  State,  then 
it  should  be  sworn  to  by  one  of  the  witnesses,  and  the  official  character 
of  the  Trial  Justice  should  be  certified  bj^  the  Clerk  of  the  Court  of 
Common  Pleas,  under  the  seal  thereof,  and  the  certificate  of  the  Judge 
attached,  that  such  person  is  the  Clerk  of  said  Court. — 1  M.  Con. 
Rep.,  280. 

AUCTION  AND  AUCTIONEER. 

1st — Who  May  Sell  at  Auction. 

3d — Liability  of  Purchaser  at  Auction. 

3d — Liability  of  Auctioneer. 

1st — Who  May  Sell  at  Auction. 

Auctioneer  to  Give  Bond. — Every  vendue  master  and 
auctioneer,  before  he  shall  act  in  such  capacity,  shall  be 
compelled  to  give  to  the  council  of  the  city  or  town  where 
he  may  reside  full  and  ample  security  for  the  due  and  faith- 
ful performance  of  his  duty  as  auctioneer  or  vendue  master, 
as  the  case  may  be. — Civil  Code,  Sec.  2462. 

As  to  liability  of  sureties. — City  Council  v.  Patterson,  2  Bail.,  165. 

2d — Liability  of  Purchaser  at  Auction. 

Every  person  who  shall  purchase  any  lands,  horses, 
cattle,  ships,  boats,  or  other  vessels,  goods,  wares,  and  mer- 


Auction  and  Auctioneer.  79 

chandise,  at  any  public  sale  in  this  State,  and  which  pur- 
chase shall  be  entered  in  the  books  of  the  vendue  master  so 
selling  such  property,  such  person  refusing  to  comply  with 
the  conditions  of  the  said  sale  within  seven  days  thereafter 
shall  be  liable  to  all  losses  arising  thereon  to  the  original 
owner;  and  for  the  more  speedy  ascertaining  said  losses, 
the  vendue  master  is  authorized  to  resell  such  lands,  houses, 
horses,  cattle,  ships,  boats,  or  other  vessels,  goods,  wares, 
and  merchandise,  on  the  original  conditions,  giving  seven 
days'  notice  of  said  sale ;  and  whatever  deficiency  shall  arise 
on  said  purchaser's  noncompliance,  the  vendue  master  shall 
recover,  at  the  first  ensuing  Court,  having  jurisdiction,  such 
loss  from  every  person  so  declining  to  comply  with  the 
conditions  of  the  original  purchase,  together  with  the  com- 
missions and  other  expenses  attending  the  sale.  No  judg- 
ment given  in  any  such  cause  shall  be  arrested  or  stayed  for 
or  by  reason  of  any  error  or  mistake  in  the  proceedings. — 
lb.,  Sec.  2463. 

But,  this  is  understood  of  an  actual  and  fair  sale  at  auction;  and  a 
party  would  not  be  liable,  as  a  purchaser,  on  a  bid  withdrawn  before 
the  hammer  is  down. — Dunn  ^  East,  148. 

The  employment  of  underbidders  to  puff  at  such  sales 
will  vitiate  them,  and  a  purchaser  is  not  bound  to  comply. 

3d — Liability  of  Auctioneer. 

The  owners  of  property  placed  in  the  hands  of  vendue 
masters  or  auctioneers,  either  for  public  or  private  sale,  are 
authorized  and  empowered  to  recover  from  said  vendue 
masters,  in  the  most  summary  manner,  before  any  Court  of 
competent  jurisdiction  in  the  State,  for  goods  or  other 
property  by  them  sold  on  account  of  said  owners.  Judg- 
ment given  in  such  case  shall  not  be  arrested  or  stayed  for 
or  by  reason  of  any  error  or  mistake  in  the  proceedings. — ■ 
Civil  Code,  Sec.  2464. 

They  are  not,  however,  responsible  for  the  loss  of  goods 
or  other  property  occasioned  by  the  act  of  a!  public  enemy, 
the  act  of  God,  or  by  any  other  cause  which  man  could  not 
prevent  or  foresee. — lb.,  Sec.  2465. 
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Liability  of  auctioneer  to  seller. — Wilkinson  v.  Campbell,  1  Bay,  169; 
Burnett  v.  Ballund,  2  N.  &  McC,  435. 

Niot  entitled  to  commission  unless  bid  is  complied  with. — Cochran  v. 
Johnson,  '2  McC.     Lien  of. — Blum  v.  Delia  Torre,  3  Hill,  L.,  155. 

BAIL. 

Definition. — By  bail  is  understood  sureties,  given  accord- 
ing to  law,  to  insure  the  appearance  of  a  party  in  Court. 
The  persons  who  become  surety  are  called  bail. 

Pozver  of  Bail. — The  party  thus  delivered  is  regarded  as 
in  the  custody  of  the  bail,  who  has  power  at  any  time  to 
arrest  the  said  party  and  surrender  him  in  discharge  of 
himself. 

Bail  is  either  civil  or  criminal. 

I.  BAIL  IN  CIVIL  ACTIONS. 
11.  BAIL  IN  CRIMINAL  CASES. 

1st — BaiIv  in  Civil  Actions. 

1st — Of  Bail  in  General. 

2d — Proceedings  Upon  the  Bail  Bond. 

3d — Deposit  With  Sheriee  or  Constable. 

4th — Discharge  by  Sheriee  or  Constable. 

5th — Escape. 

6th — Rescue. 

7th — Recapture. 

8th — Vacating  Order  oe  Arrest. 

9th — Liability  oe  Sheriff  or  Constable. 

10th — Forms. 

1st — Of  Bail  in  General. 

1.  The  undertaking. 

2.  Sheriff's  return. 

3.  Excepting  to  bail. 

4.  Notice  of  justification. 

5.  Qualifications. 

6.  Disqualifications. 

7.  Justification. 
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After  arrest,  the  next  proceeding  is  on  tlie  part  of  the 
defendant  to  obtain  his  discharge,  which  may  be  procured — 

1.  By  giving  bail. 

2.  By  making  deposit  with  the  Sheriff. 

3.  By  discharge  of  the  Sheriff  without  bail. 

4.  By  escape  or  rescue. 

5.  By  motion  to  vacate  order  of  arrest. 

1.  The  Undertaking. — The  defendant  may  give  bail  by 
causing  a  written  undertaking  to  be  executed  by  two  or 
more  sufficient  bail,  stating  their  places  of  residence  and 
occupation,  to  the  effect  that  the  defendant  shall,  at  all 
times,  render  himself  amenable  to  the  process  of  the  Court, 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein. — C.  C.  P.,  Sec.  238. 

Or  if  he  be  arrested  in  an  action  to  recover  the  possession 
of  personal  property  fraudulently  detained,  etc.,  as  per 
second  subdivision  of  Section  230  (C.  C.  P.),  the  under- 
taking must  also  bind  the  sureties  in  double  the  value  of 
the  property,  as  stated  in  the  affidavit  of  the  plaintiff,  for 
the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may, 
for  any  cause,  be  recovered  against  the  defendant. — lb.. 
Sec.  238. 

2.  Shcrijf's  Return. — Within  the  time  limited  for  that 
purpose,  the  Sheriff  or  Constable  shall  deliver  the  order  of 
arrest  to  the  plaintiff,  or  attorney  by  whom  it  is  subscribed, 
with  his  return  endorsed,  and  a  certified  copy  of  the  under- 
taking of  the  bail. — lb.,  Sec.  243. 

3.  Exception  to  Bail. — The  plaintiff,  within  ten  days 
thereafter,  may  serve  upon  the  Sheriff"  or  Constable  a  notice 
that  he  does  not  accept  the  bail,  or  he  shall  be  deemed  to 
have  accepted  it,  and  the  Sheriff"  or  Constable  shall  be 
exonerated  from  liability. — lb. 

4.  Notice  of  Justification. — On  the  receipt  of  such  notice 
(of  exception  to  bail),  the  Sheriff  or  Constable,  or  defend- 
ant, may,  within  ten  days  thereafter,  give  to  the  plaintiff 
or  attorney  by  whom  the  order  of  arrest  is  subscribed,  notice 
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of  the  justification  of  the  same  or  other  bail  (specifying 
the  places  of  residence  and  occupation  of  the  latter)  before 
the  Judge  or  Clerk  of  the  Court,  at  a  specified  time  and 
place ;  the  time  to  be  not  less  than  five  nor  more  than  ten 
days  thereafter. — C.  C.  P.,  Sec.  244. 

In  case  other  bail  be  given,  there  shall  be  a  new  under- 
taking, in  the  form  prescribed  on  the  preceding  page. — Ih. 

The  giving  of  notice  of  justification  by  the  defendant  is 
a  waiver  of  all  defects  or  irregularities  in  the  notice  of 
exception  or  its  service. — Tillinghast  &  Shearman  N.  Y. 
Prac,  596. 

Further  time  to  serve  notice  of  justification  may  be 
obtained.— 1  Tidd's  Prac,  272. 

5.  Qualification  of  Bail. — The  qualification  of  bail  must 
be  as  follows : 

1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  State. 

They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execu- 
tion; but  the  Judge  or  a  Magistrate,  on  justification,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  order,  if  the  whole  justifica- 
tion be  equivalent  to  that  of  two  sufficient  bail. — C.  C.  P., 
Sec.  81. 

6.  Disqualification  of  Bail.— The  common  law  disquali- 
fications are  applicable  to  bail  under  the  Code.     They  are : 

1.  Judges  of  any  Court. 

2.  Attorneys. 

3.  Persons  indemnified  by  attorneys. 

4.  Clerks  of  Court,  Sherifl^,  Jailers,  and  any  officers  of 
any  Court. 

5.  Persons  indemnified  by  Sheriff  or  officers. 
0.  Persons  once  rejected  as  bail. 

7.  Persons  of  infamous  character,  where  such  infamy 
would  disqualify  them  as  witnesses. 

S.  Insolvent  debtors. 

9.  Persons  liable  upon  oustanding  dishonored  bills. 
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10.  A  son  who  allowed  his  father  to  receive  relief  from 
the  County,  or  a  father  who  suffered  his  children  to  live 
in  the  poorhouse. 

7.  Justification  of  Bail. — For  the  purpose  of  justification, 
each  of  the  bail  shall  attend  before  the  Judge  or  a  Magis- 
trate at  the  time  and  place  mentioned  in  the  notice,  and  may- 
be examined,  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  Judge  or  Magistrate, 
in  his  discretion,  may  think  proper.  The  examination  shall 
be  reduced  to  writing,  and  subscribed  by  the  bail,  if  required 
by  the  plaintiff.— /&.,  Sec.  82. 

If  the  Magistrate  finds  the  bail  sufficient,  he  shall : 

1.  Annex  the  examination  to  the  undertaking. 

2.  Endorse  his  allowance  thereon;  and 

3.  Cause  them  to  be  filed  in  the  office  of  the  Clerk; 

And  the  Sheriff  shall,  thereupon,  be  exonerated  from 
liability.— 76.,  Sec.  247. 

2d — Proceedings  Upon  the  Bail,  Bond. 

1.  Proceedings  against  bail. 

2.  Surrender  of  the  defendant. 

3.  Exoneration  of  bail. 

1.  Proceedings  Against  Bail. — In  case  of  failure  to 
comply  with  the  undertaking,  the  bail  may  be  proceeded 
against  by  action  only. — lb.,  Sec.  241. 

Before  commencing  the  action,  the  plaintiff  should  obtain 
an  assignment  of  the  bond  from  the  Sheriff  or  Constable, 
which  should  be  endorsed  on  the  bond.  In  such  an  action, 
the  surety  cannot  dispute  the  liability  of  their  principal  to 
arrest.— 1  T.  &  S.,  N.  Y.  Prac,  600. 

2.  Surrender  of  Defendant. — At  any  time  before  a 
failure  to  comply  with  the  undertaking,  the  bail  may  sur- 
render the  defendant  in  their  exoneration,  or  he  may  sur- 
render himself  to  the  Sheriff  of  the  County  where  he  was 
arrested,  in  the  following  manner : 
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1.  A  certified  copy  of  the  undertaking  of  the  bail  shall 
be  delivered  to  the  Sheriff  or  Constable,  who  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender. 

2.  Upon  the  production  of  a  copy  of  the  undertaking 
and  Sheriff's  or  Constable's  certificate,  the  Magistrate  may, 
upon  notice  to  the  plaintiff  of  eight  days,  with  a  copy  of 
the  certificate,  order  that  the  bail  be  exonerated;  and  on 
filing  the  order  and  papers  used  on  said  application,  they 
shall  be  exonerated  accordingly. 

But  this  section  shall  not  apply  to  an  arrest  for  concealing 
property  from  the  Sheriff,  as  per  Subdivision  2  of  Section 
230,  Code,  so  as  to  discharge  the  bail  from  an  undertaking 
given  under  such  circumstances. — C.  C.  P.,  Sec.  239. 

Surrender  of  Defendant. — For  the  purpose  of  surrender- 
ing the  defendant,  the  bail,  at  any  time  or  place,  before  they 
are  finally  charged,  may  themselves  arrest  him,  or,  by  a 
written  authority,  endorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  any  person  of  suitable  age  and  discre- 
tion to  do  so. — lb.,  Sec.  240. 

•    3.  Exoneration  of  Bail. — The  bail  may  be  exonerated  by : 

1.  The  death  of  the  defendant;  or 

2.  His  imprisonment  in  a  State  prison;  or 

3.  His  legal  discharge  from  the  obligation  to  render  him- 
self amenable  to  the  process;  or 

4.  His  surrender  to  the  Sheriff  or  Constable  of  the 
County  where  he  was  arrested,  on  execution  thereof, 

I.  Within  twenty  days  after  the  commencement  of  the 
action  against  the  bail ;  or 

n.  Within  such  further  time  as  may  be  granted  by  the 
Court.— C.  C.  P.,  Sec.  242. 

3d — Deposit  With  Sheriff  or  Constable. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  Sheriff  or  Constable  the  amount 
mentioned  in  the  order.  The  Sheriff  shall  thereupon  give 
the  defendant  a  certificate  of  deposit,  and  the  defendant 
shall  be  discharged  out  of  custody. — lb.,  Sec.  248. 
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The  Sheriff  or  Constable  shall,  within  four  days  after 
the  deposit,  pay  the  same  into  Court,  and  shall  take  from 
the  officer  receiving  the  same  two  certificates  of  such  pay- 
ment, the  one  of  which  he  shall  deliver  to  the  plaintiff  and 
the  other  to  the  defendant.  For  any  default  in  making 
such  payment,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  Sheriff  or  Constable,  to  collect  the  sum 
deposited,  as  in  other  cases  of  delinquency. — lb.,  Sec.  249. 

Suhstitiiting  Bail  for  Deposit. — If  money  be  deposited,  as 
provided  above,  bail  may  be  given  and  justified  upon  notice, 
as  prescribed  in  Section  244,  any  time  before  judgment; 
and  thereupon  the  Magistrate,  before  whom  the  justification 
is  had,  shall  direct,  in  the  order  of  allowance,  that  the 
money  deposited  be  refunded  by  the  Sheriff  or  Constable  to 
the  defendant,  and  it  shall  be  refunded  accordingly. — Ih.. 
Sec.  250. 

Final  Disposition  of  Deposit. — Where  money  shall  have 
been  so  deposited;  if  it  remain  on  deposit  at  the  time  of  an 
order  or  judgment  for  the  payment  of  money  to  the  plain- 
tiff, under  the  direction  of  the  Court,  the  same  shall  be 
applied  to  the  satisfaction  thereof,  and,  after  satisfying  the 
judgment,  shall  refund,  the  surplus,  if  any,  to  the  defend- 
ant. If  the  judgment  be  in  favor  of  the  defendant,  the 
whole  sum  deposited  and  remaining  unapplied  shall  be 
refunded  to  him. — Ih.,  Sec.  251. 

4th — Discharge  by  Sheriff  or  Constabee 

The  Sheriff  or  Constable  is  bound  to  discharge  the 
defendant,  upon  receiving  a  written  discharge  from  the 
plaintiff,  or  his  attorney.  Any  bond  or  security  by  the 
defendant,  or  any  one  in  his  behalf,  to  indemnify  the  Sheriff 
for  a  discharge,  is  void. — Webbers  v.  Blunt,  19  Wend., 
188;  Dove  v.  Maningham,  1  Plowd.,  62;  1  Tillinghast  & 
Shear.,  606. 

5th  and  6th — Escape  and  Rescue. 

The  Sheriff  or  Constable  is  himself  liable  in  all  cases  of 
escape  or  rescue. — C.  C.  P.,  Sec.  252. 
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7th — Recapture. 

After  negligent  escape  the  Sheriff  or  Constable  may 
retake  the  prisoner  at  any  time,  even  on  Sunday. 

May  also  recapture  the  defendant  after  a  voluntary 
escape  from  arrest  on  mesne  process  (provisional  remedy), 
at  any  time  before  the  return  day  of  the  order  of  arrest. 

8th — Vacating  Order  of  Arrest. 

A  defendant  arrested  may,  at  any  time  before  judgment, 
apply,  on  motion  to  vacate  the  order  of  arrest,  or  to  reduce 
the  amount  of  bail. — lb.,  Sec.  255. 

9th — Liability  oe  Sheriff  or  Constable. 

If,  after  being  arrested,  the  defendant  escape  or  be 
rescued,  or  bail  be  not  given  or  justified,  or  a  deposit  be 
not  made  instead  thereof,  the  Sheriff  or  Constable  shall 
himself  be  liable  as  bail. — lb.,  Sec.  252. 

But  he  may  discharge  himself  from  such  liability — 

1.  By  the  giving  and  justification  of  bail,  as  provided  in 
the  foregoing  sections. 

2.  By  imprisoning  the  defendant. 

3.  By  taking  a  bond  for  the  prison  bounds. 

10th — Forms, 
form  no.  53— undertaking  of  bail. 

(Venue.) 
(Title  of  Cause.) 

Whereas,   The   above    named    (defendant)    has   been    arrested   hi   this 
action: 

Now,  therefore,  we   (names  of  sureties),  residing  at . 

undertake,   pursuant   to   the   statute,   in    the    sum   of    (amount   of   bail 

required) dollars,  that  the  said   (insert  name  of  the  defendant) 

shall,  at  all  times,  render  himself  accountable  to  the  process  of  the 
Court  during  the  pendency  of  this  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  thereon. 

(Date.) 

(Signatures.) 

(Justification  and  acknowledgment  as  in  form  under  arrest  in  civil 
actions.) 
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FORM  No.  54— NOTICE  OF  EXCEPTION  TO  BAIL  OR  UNDER- 
TAKING. 

(Title  of  Cause.) 

Please  take  notice  that  the  plaintiff  does  not  accept  the  bail  offered 
by  the  defendant  (name  of)  in  this  action. 

(Date.) 

(Signature  of  Plaintiff  or  his   Attorney.) 
To  the  Sheriff— — — ; 

FORM  No.  56— EXAMINATION  OF  BAIL. 

(Title  of  Cause.) 

On  this ■ — ^day  of ,  19 — ,  before  the  undersigned, 

a  Magistrate  in  and  for  the  said  County,  personally  appeared  (insert 
names  of  sureties)  the  bail  of  the  defendant  (name  of  defendant)  in 
this  action,  to  justify  pursuant  to  notice;  and  the  said  (name  of  first 
surety)  being  duly  sworn,  says  (here  state  testimony  as  to  sufficiency, 
etc.) 

And  the   (second  surety)   being  duly  sworn,  says   (as  above.) 

(Signature  of  Bail.) 

Taken  and  sworn  to  befoi-e  me,  the  day  and  year  first  above  written. 

A.  B., 
Magistrate. 
FORM  No.  57— ALLOWANCE  OF  BAIL. 

This   day  appeared   before  me   the   within   named    (name  of   surety) 
bail  for  the  defendant  (name  of  defendant)  in  this  action,  and  justifies 
as  such,  and  I  find  the  said  bail  sufficient,  and  allow  the  same. 
(Date.) 

A.  B., 
Magistrate. 

FORM   No.  58— SHERIFF'S   ASSIGNMENT   OF    UNDERTAKING. 

Know  all  men  by  these  presents:  That  I,  M.  N.,  Sheriff  of  the  County 

of ,  do  hereby  assign  the  within  undertaking  (or  if  not 

endorsed  refer  to  undertaking  by  name  of  obligors,  and  date  and  title 
of  cause)  to  the  plaintiff  (name  of)  at  his  request,  to  be  sued  by  him 
according  to  the  statute. 

Witness  my  hand  and  seal,  this day  of ,  19 — . 

(Signature  and  Seal.) 

FORM  No.  59— ACKNOWILEDGMENT  OF  SURRENDER. 

I,   M.   N.,  Sheriff   (or  Constable)    of  the  County  of , 

hereby  acknowledge  the  surrender  of  (name  of  defendant)  the  principal 
mentioned  in  the  (within)  undertaking  (or  if  not  endorsed  on  the  under- 
taking, refer  to  it  so  as  to  identify  it)  by  (name  of  sureties)  his  sure- 
ties, to  us  made  this day  of -,  19 — . 

(Signature  of  Sheriff  or  Constable.) 
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FORM  No.  60— NOTICE  OF  MOTION  TO  EXONERATE  BAIL. 

(Venue.) 

(Title  of  Cause.) 
To   (Plaintif's  or  Defendant's  Attorneys) : 

Take  notice,  That  on  the  aflBdavit  (a  co^sy  of  which  you  are  herewith 
served)  I  shall  move  before  A.  B.,  Magistrate  of  the  County  and  State 

aforesaid,  on  the day  of ,  19 — ,  at o'clock 

M.,  to  exonerate    (names  of  surety)    the   bail  of  the  defendant   in 

this  action,  from  all  further  liability  upon  the  undertaking  of  bail  here- 
tofore entered  into  by  them,  or  for  such  other  relief  as  may  be  just. 
(Signature  of  Defendant  or  Defendant's  Attorney.) 

FORM  No.  61— OiRDER  EXONERATING  BAIL. 

(Venue.) 
(Title  of  Cause.) 
On  reading  and  filing  the  certificate  of  the  Sheriff   (or  Constable)   of 

the    County    of ,    showing    that    the    defendant    (insert 

name  of)  has  been  surrendered  by  his  bail  according  to  law  (or  on  an 
affidavit,  hereto  annexed,  showing  that  the  defendant  is  dead,  etc.),  and 
also  a  copy  of  the  undertaking  of  bail  given  by  (name  of  sureties)  for 
the  appearance  of  the  said  defendant,  under  an  order  of  arrest  granted 

by  me  the daj^  of ,   19 — . 

Ordered,  That  the  said  (names  of  sureties)  be  wholly  enonerated  from 
all  liability  on  account  of  the  said  undertaking. 

(Signed)   A.  B., 

Magistrate. 

FORM  No.  62— NOTICE  OF  ORDER  TO  VACATE  ORDER  OF 

ARREST. 

(Title  of  Cause.) 
To   (Plaintif  or  Plaintif's  Attorney): 

Take  notice.  That  on  (the  annexed  affidavits  and  on)  all  the  pleadings 
and  proceedings  in  this  action,  I  shall  move  before  A.  B.,  Esq.,  Magis- 
trate   of    the    County    and    State    aforesaid,    on    the day    of 

,   19 — ,   at o'clock ,   to   vacate   the  order 

of  arrest  granted  in  the  action  and  to  exonerate  the  defendant's  bail. 
(Signature   of   Defendant   or    Defendant's    Attorney.) 

FORM  No.  63— ORDER  VACATING  ARREST. 

(Title  of  Cause.) 
On    reading   and   filing   notice   of   motion,    and    on    the   pleadings    and 

proceedings  in  this  action,  on  motion  of , 

Ordered,    That    the    order    of   arrest    granted    by ,    on 

the day  of ,  19 — ,  against  the  defendant  (naming 

him,  if  there  are  several  defendants,  and  an  order  has  not  been  issued 
against  all),  be  vacated,  and  that  the  bail  heretofore  given  for  the 
defendant  is  exonerated  from  liability.  A.  B., 

Magistrate. 
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II.  BAIL  IN  CRIMINAL  CASES. 

1st — Whhn  Magistrate  May  Admit  to  Bail. 
2d — Bail  by  Habeas  Corpus. 

3d — Oe  the  Amount  Oe,  and  Requiring  Excessive 
Bail. 
4th — Refusing  or  Granting  Bail  Illegally. 

1st — When  Magistrate  May  Admit  to  Bail. 

Magistrates  may  admit  to  bail  any  person  charged  with 
any  offense,  the  punishment  of  which  is  other  than  death 
or  imprisonment  for  Hfe;  and  if  any  person  under  lawful 
arrest,  on  a  charge  regularly  made  and  not  bailable,  be 
brought  before  a  Magistrate,  he  shall  commit  the  prisoner 
to  jail;  but  if  the  offense  charged  be  bailable,  the  Magistrate 
shall  take  recognizance,  with  sufficient  surety,  if  the  same 
be  offered;  in  default  whereof,  such  party  shall  be  com- 
mitted to  prison,  unless  it  shall  clearly  appear,  upon  exami- 
nation, that  the  charge  is  not  founded  in  probability;  in 
which  case  the  party  may  be  discharged. — Crim.  Code. 
Sec.  36. 

2d — Bail  by  Habeas  Corpus. 

Any  two  Magistrates  are  authorized  and  required  to 
grant  the  writ  of  habeas  corpus  as  fully,  effectually  and 
lawfully  as  may  any  Judge  of  the  Court  of  Common  Pleas 
and  General  Sessions  or  Justice  of  the  Supreme  Court  of  this 
State,  except  in  cases  of  felony,  the  punishment  for  which  is 
death  or  imprisonment  for  life,  in  which  cases  Magistrates 
shall  have  no  jurisdiction  in  applications  of  habeas  corpus. — 
Crim.  Code,  Sec.  129. 

{See  Habeas  Corpus.) 
3d — Amount  Of,  and  Requiring  Excessive  Bail. 

Recognizances  entered  into  before  a  Magistrate  shall  be 
according  to  the  following  scale  : 

1.  If  the  offense  charged  be  punishable  with  fine  and 
imprisonment,  or  either,  the  recognizance  of  the  accused 


90  The  Lazv  of  Magistrates. 

shall  not  be  for  less  than  two  hundred  dollars.  In  all  cases 
the  Magistrate  taking  the  recognizance  shall  cause  the  same 
to  be  in  such  large  amount  as  the  circumstances  may  seem 
to  require. 

2.  The  recognizance  of  any  prosecutor  or  witness,  in  case 
of  misdemeanor,  shall  not  be  for  less  than  one  hundred 
dollars;  and  in  case  of  capital  felony,  for  not  less  than  five 
hundred  dollars ;  though  in  all  cases  the  Magistrate  shall 
cause  the  same  to  be  in  such  large  amount  as  the  circum- 
stances may  seem  to  require. — Crim.  Code,  Sec.  38. 

The  Constitution  of  the  United  States  directs  that  "exces- 
sive bail  shall  not  be  required." — Amend.  Art.  8. 

4th — Ref'using,  or  Granting  Bail  IlIvEGally. 

Admitting  bail  when  it  ought  to  be  denied  is  punishable 
by  fine,  or  as  a  negligent  escape  at  common  law;  and  the 
refusing  bail  w^hen  the  party  ought  to  be  bailed  is  a  mis- 
demeanor, punishable  not  only  at  the  suit  of  the  party,  but 
by  indictment. — Grimke,  49. 

In  any,  less  than  an  infamous  offense,  a  party  may  be 
bailed  (even)  after  conviction  pending  an  appeal. — State  v. 
Frink,  1  Bay,  168;  State  v.  Connor,  2  Bay,  34. 

{For  forms  on  hail  in  criminal  cases,  see  Recognizances.) 

BARRATRY. 

1st — What  Is. 

2d — Hov^  Punished. 

1st — What  Is. 

Barratry  is  the  habitual  moving,  exciting  and  maintain- 
ing suits  and  quarrels,  either  at  law  or  otherwise. — 1  Inst., 
368;  1  Hawk.,  243. 

A  man  cannot  be  indicted  as  a  common  barrator  in 
respect  of  any  number  of  false  and  groundless  actions 
brought  in  his  own  right,  nor  for  a  single  act  in  right  of 
another,  for  that  w^ould  not  make  him  a  common  barrator. — 
1  Hawk.,  243,  244. 
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An  attorney  cannot  be  indicted  for  barratry  merely  for 
maintaining  another  in  a  groundless  action. — Hawk.,  P.  C. 
B.,  1,  C,  21;  Co.  Litt.,  368;  3  Inst.,  175. 

2d — How  Punished. 

The  punishment  for  barratry  is  fine  and  imprisonment, 
at  the  discretion  of  the  Court,  and  if  the  party  be  one  of 
the  legal  profession,  his  name  will  be  stricken  from  the 
roWs.—State  v.  Chitty,  1  Bail.,  379. 

BASTARDS. 

1st — Who  Are;  Bastards. 

2d — Of  the  Maintenance  of  Bastards. 

3d — Murder  of  a  Bastard  Chied. 

4th — Capacity  of  Bastard  as  to  Inheritance. 

5th — Forms. 

1st — Who  Are  Bastards. 

A  bastard  is  one  not  only  begotten,  but  born  out  of  lawful 
matrimony,  either  before  marriage,  or  so  long  after  the 
death  of  the  husband,  that  by  the  usual  course  of  gestation, 
it  could  not  be  begotten  by  him. — I  Bl.  Com.,  454. 

Also  a  child  born  in  wedlock  is  a  bastard,  if  born  under 
circumstances  which  clearly  show  that  the  husband  of  his 
mother  cannot  be  his  father. — 1  Bouv.  L.  Die,  6  Binn.,  283. 

Presumption  as   to  legitimacy. — Kennington  v.   Catoe,  68   S.   C,  470; 
47  S.  E.,  719. 

2d — Of  the  Maintenance  of  Bastards. 

Information  by  Mother. — Any  woman  delivered  of  a 
bastard  child,  or  children,  may,  at  any  time  after  the  birth 
thereof,  voluntarily  give  information  to  some  Magistrate 
of  the  County  in  which  she  resides,  or  was  delivered,  as  to 
who  is  the  father;  and  if  she  does  not  voluntarily  give  such 
information,  and  such  child  is  likely  to  become  a  burden  to 
the  County,  she  may  be  arrested  and  committed  to  jail  until 
she  declare  who  is  the  father  of  such  child,  or  give  security 
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that  the  said  child  shall  not  become  chargeable  to  the  County 
wherein  she  resides. — Crim.  Code,  Sees.  691  and  692. 

It  is  not  necessary  to  conviction  for  bastardy  where  the  information 
is  given,  not  by  the  mother,  but  by  a  third  person,  that  the  child  is 
likelj^  to  become  a  burden  to  the  County. — State  v.  Crawford,  10  Rich., 
361. 

Warrant  Against  Father. — It  is  the  duty  of  the  Magis- 
trate to  whom  such  information  is  given  to  issue  a  warrant 
to  apprehend  and  bring  before  him,  or  some  other  Magis- 
trate, the  person  so  accused,  who  shall  be  obliged  to  enter 
into  a  recognizance,  with  two  good  and  sufficient  sureties, 
in  the  penal  sum  of  three  hundred  dollars,  conditioned  for 
the  annual  payment  of  twenty-five  dollars  for  the  mainte- 
nance of  the  child  until  the  age  of  tAvelve  years,  and  so  to 
save  harmless  the  said  County. — Crim.  Code,  Sec.  691. 

Conviction  may  be  had  on  uncorroborated  testimony  of  the  mother. — 
State  V.  Meares,  60  S.  C,  5^7;  39  S.  E.,  245. 

Such  recognizance  is  the  judgment  of  the  Court,  and  while  unreversed 
cannot  be  questioned. — State  v.  Harman,  3  Hill,  275. 

A  voluntary  bond  for  maintenance  of  bastard  is  good  at  common 
law. — Commissioner  v.  Gilbert,  2  Strob.,  154. 

Where  the  proceeding  began  before  the  child  attained  the  age  of 
twelve  years,  the  father,  upon  conviction,  may  be  required  to  enter 
recognizance  to  pay  twenty-five  dollars  a  year,  commencing  from  the 
birth  of  the  child,  until  that  age.~State  v.  Sarratt,  14   Rich.,  29. 

The  annual  installments  to  be  paid  do  not  bear  interest  in  default 
of  payment. — 76. 

A  prosecution  for  bastardy  is  a  criminal  proceeding;  the  money  to 
be  paid  is  not  a  debt,  and  the  defendant  maj^  be  confined  on  execution. — 
State  V.  Brewer,  38  S.  C,  263;  16  S.  E.,  1001. 

Original  jurisdiction  is  in  the  General  Sessions. — State  v.  Glenn,  14 
S.  C,  118. 

Evidence. — Attempt  to  compromise,  etc. — State  v.  Biicker,  86  S.  C, 
66;  68  S.  E.,  13.3. 

Indictment. — The  question  to  be  tried  is  whether  defendant  is  the 
father  of  the  child,  or  not. — State  v.  Adams,  1  Brev.,  279. 

Not  necessary  to  allege  child  is  likely  to  be  a  burden  on  the  County. — 
State  v.  McDonald,  2  McC,  299. 

Insufficient  indictment. — State  v.  Caspary,  11  Rich.,  356. 

To  Be  Committed  on  Refusal  to  Give  Bond  in  Case  of 
Denial. — In  case  the  accused  shall  be  arrested  on  any  war- 
rant issued,  and  shall  refuse  to  enter  into  such  recognizance, 
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he  shall  be  committed  to  prison,  there  to  remain  until  he 
shall  enter  into  such  recognizance. — lb.,  Sec.  693. 

Should  such  person  be  unable  to  comply  with  the  requisi- 
tions hereinbefore  mentioned,  or  should  he  deny  that  he  is 
the  father  of  the  said  child  or  children,  a  jury  shall  be 
charged,  in  the  Court  of  Sessions,  to  try  the  question 
whether  the  accused  is  or  is  not  the  father  of  such  child  or 
children;  and  on  his  acquittal  he  shall  be  discharged;  or,  if 
convicted,  he  shall  be  required  to  give  the  security  or  recog- 
nizance hereinbefore  required;  and  in  default  thereof,  shall 
be  liable  to  execution,  as  are  defendants  convicted  of  mis- 
demeanors :  Provided,  That  on  the  annual  payment  of  the 
sum  of  twenty-five  dollars,  the  execution,  except  as  to  costs, 
shall  be  stayed  until  another  installment  falls  due. — lb.. 
Sec.  694. 

//  Warrant  Is  Resisted. — Should  the  person  accused 
evade  or  resist  the  warrant  so  issued,  it  shall  be  the  duty  of 
the  Constable  to  return  the  same  to  the  Clerk  of  the  Court 
as  other  Sessions  papers,  with  a  special  note  thereof,  by 
way  of  return,  on  oath,  whereupon  a  bill  of  indictment  may 
be  given  out,  and,  if  found,  a  bench  warrant  may  issue. — 
lb.,  Sec.  693. 

There  is  no  law  authorizing  the  Court  to  imprison  a  person  convicted 
of  husturdy.— State  v.  Glenn,  14  S.  C,  13-1 ;  State  v.  Quick,  25  S.  C,  110. 

But  defendant  may  be  confined  in  jail  on  execution. — State  v.  Brewer, 
38  S.  C,  363,  16  S.  E.,  1001. 

In  Case  of  Twins. — If  the  birth  be  of  twins,  the  recognizance,  or  judg- 
ment, shall  be  conditioned  for  the  support  of  both  the  bastards,  and  for 
the  payment  of  double  the  amounts  required  in  the  case  of  a  single 
child.— Crim.  Code,  Sec.  695. 

Such  recognizance  must  identify  each  child  separately. — State  v.  Der- 
rick, 1  McM.,  339. 

Indictment  for  twin  bastards  should  describe  each  child  by  name  and 
complexions,  hair  and  sex,  or  by  some  means  of  separate  identity. — State 
V.  Derrick,  1  McM.,  339. 

Proceedings  cannot  be  had  against  a  woman  with  child, 
and  the  begetter  thereof,  before  the  birth  of  the  child,  as  a 
child  cannot  be  illegitimate  before  its  birth,  there  being 
always  a  possibility  that  it  may  be  born  in  lawful  wedlock. — 
1  Burns,  276. 
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3d — Murdering  a  Bastard. 

Concealing  Death. — Formerly,  a  woman  concealing  the 
death  of  a  child,  which,  if  born  alive,  would  have  been  a 
bastard,  was  liable  to  suffer  death,  as  for  murder,  unless  she 
could  prove,  by  one  witness,  at  least,  that  such  child  was 
born  dead.  Now,  however,  the  mere  concealment  of  the 
birth  of  a  bastard  child  is  no  longer  to  be  regarded  as  a 
proof  of  its  murder;  but  the  question  whether  the  child  was, 
or  was  not,  born  alive,  is  a  matter  to  be  determined  from 
the  whole  of  the  circumstances  of  the  case;  and  it  seems 
that  there  must  appear  some  signs  of  hurt  or  some  marks 
of  violence  upon  the  body  to  warrant  a  conviction  of  the 
mother  for  murder. — 2  Hawk.,  438. 

If  the  death  of  the  child  be  caused  by  a  potion  taken  to 
procure  abortion,  it  is  not  murder,  nor  manslaughter,  unless 
it  appear  that  it  was  born  alive,  and  afterwards  died  of  the 
poison,  in  which  case  it  is  murder,  both  in  the  party  taking 
and  the  party  administering  it. — 1  Hawk.,  80. 

If  one  administer  poison  to  a  pregnant  woman,  for  the 
purpose  of  procuring  abortion,  and  the  woman  die  thereof, 
it  is  murder. — 1  Hawk.,  427. 

If  a  person  shall  procure  a  pregnant  woman  to  destroy 
her  infant  when  born,  and  the  child  is  born,  and  the  mother, 
in  pursuance  of  that  procurement,  kills  the  infant,  this  is 
murder  in  the  mother,  and  the  procurer  is  accessory. — 1 
H.  H.,  433. 

4th — Capacity  oe  Bastard  as  to  Inheritance. 

At  the  common  law  a  bastard  could  inherit  nothing,  nor 
have  heirs,  except  those  of  his  own  body,  being  looked  upon 
as  the  son  of  no  one  and  the  kin  of  no  one.  But  this  dis- 
ability has  been  modified  by  statute  so  as  to  permit  a  bastard 
to  inherit  from  and  transmit  inheritance  through  his  mother. 
At  common  law  a  bastard  may  take  by  gift  or  devise,  if  he 
be  sufficiently  described,  and  have  gained  a  name  by  reputa- 
tion.— 1  Bl.  Comm..  450,  n.  19. 
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Tn  this  country  a  bastard  is  under  no  other  disability  than 
that  of  taking  by  inheritance. 

Under  Sections  3454  and  3575  of  the  Civil  Code:  If  any 
person  who  is  an  inhabitant  of  this  State,  or  who  has  an 
estate  therein,  shall  beget  any  bastard  child,  or  shall  live  in 
adultery  with  a  woman,  the  said  person  having  a  v/ife  or 
lawful  children  of  his  own  living,  and  shall  give,  or  settle, 
or  convey,  either  in  trust  or  by  direct  conveyance,  by  deed 
of  gift,  legacy,  devise,  or  by  any  other  ways  or  means  what- 
soever, for  the  use  and  benefit  of  the  said  woman  with 
whom  he  lives  in  adultery,  or  of  his  bastard  child  or  chil- 
dren, any  larger  or  greater  proportion  of  the  real  clear  value 
of  his  estate,  real  or  personal,  after  paying  his  debts,  than 
one-fourth  part  thereof,  such  deed  of  gift,  conveyance, 
legacy  or  devise  shall  be  null  and  void  for  so  much  of  the 
amount  or  value  thereof  as  shall  or  may  exceed  such  fourth 
part  of  his  real  and  personal  estate. 

The  gift  or  devise,  while  voidable  as  to  excess  over  one-fourth,  is  a 
particular  estate  sufficient  to  support  a  remainder. — Beaty  v.  Richardson, 
56  S.  C,  173,  34  S.  E.,  73. 

Adultery  is  the  illicit  intercourse  of  two  persons,  one  of  whom,  at 
least,  is  married. — Hull  v.  Hull,  2  Strob.  Eq.,  174. 

So  a  divorced  husband  may  give  to  a  single  woman  more  than  one- 
fourth  of  his  estate. — lb. 

Such  gift  is  voidable  only  at  instance  of  lawful  wife  and  children. — 
lb.;  Powers  v.  McEachern,  7  S.  C,  290. 

Legacy  in  trust.— Gore  v.  Clark,  37  S.  C,  537,  15  S.  E.,  614. 

5th — Forms. 

form  no.  64^arirest  warrant  and  affidavit  for 
reputed  father  on  information  of  the  mother. 

the  state  of  south  carolina, 

County  of 

A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable: 

Whereas,   Complaint   upon  oath   has  been   made   unto   me   by   A.   M., 

single  woman,  of  the  said  County,  that  on day  of , 

19 — ,  .she  was  delivered  of  a  bastard  child,  and  charged  A.  F.,  farmer, 
of  the  said  County,  with  having  gotten  her  with  child  of  the  said  bastard 
child. 
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These  are,  therefore,  to  command  you  to  apprehend  the  said  defend- 
ant, A.  F.,  and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand   and   seal,  the day   of , 

A.  D.,  19—. 

A.  B.,   (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 

CoUXTY    OF 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 
and   the   said   State,  A.  M.,  a  single  woman,  of  the   said   County,  who, 

being   duly   sworn,   says:   That    at ,   in   the   County   and 

State  aforesaid,  on  the — day  of ,  A.  D.,  19 — ,  she, 

the  said  A.  M.,  was  delivered  of  a  (male)  bastard  child  (insert  the 
color  of  the  eyes  and  hair),  and  that  A.  F.,  farmer,  of  the  said  County, 
did  get  her  with  child  of  the  said  bastard  child, 

(Signed)  A.  M. 

Sworn  to  before  me,  the — day  of ,  19 — . 

A.  B., 
Magistrate. 

FORM    Xo.    65— ARREST   WARRANT    FOR    MOTHER    OF    BAS- 
TARD ON  INFORMATION. 

THE  STATE  OF  SOUTH  CAROLINA,    / 

COUXTY    OF ^ 

A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lau-ful  Constable: 
Whereas,    Complaint    upon    oath    has    been    made    unto    me    that    at 

,  in  the  County  and  State  aforesaid,  on  the day 

of ,  19- — ,  A.  M.,  a  single  woman  of  said   County,  was 

delivered  of  a  bastard  child,  and  that  it  is  likely  to  become  chargeable 
to  the  County. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  A.   M. 
and  bring  her  before  me  to  be  examined  touching  the  premises. 

Given  under  my  hand   and   seal,   the day  of , 

A.  D.,  19—. 

A.  B.,   (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    / 

COUXTT    OF- i 

Personally    appeared    before    me,    A.    B.,    a    Magistrate    of    the    said 
County  and  the  said  State,  C.  D.,  who,  being  duly  sworn,  says:  That  at 

,  in  the  County  and  State  aforesaid,  on  the aay 

of ,   19 — ,   A.   M.,   a   single   woman   of   the   said   County, 
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was  delivered  of  a  bastard  child,  and  that  the  same  is  likely  to  become 
chargeable  to  the  County.  C.  D. 

Sworn  to  before  me,  the day  of ,  19 — . 

A.  B., 

Magistrate. 

FORM  No.  6&— RECOGNIZANCE  OF  THE  FATHER. 

THE  STATE  OF  SOOTH  CAROLINA,    ) 
County  of I 

RECOGNIZANCE  TO  SAVE  HARMLESS  THE  COUNTY. 

Be  it  remembered,  That  on  the day  of ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and ,   personally 

appeared  A.  F.,  R.  D.  and  C.  E.,  before  me,  A.  B.,  Magistrate  in  and 
for  the  said  State,  who  acknowledged  themselves  indebted  to  the  State 
of  South  Carolina;  that  is  to  say,  the  said  A.  F.  in  the  sum  of  three 
hundred  dollars,  and  the  said  R.  D.  and  C.  E.,  each  in  the  sum  of  three 
himdred  dollars,  like  money  to  be  levied  of  their  respective  lands  and 
tenements,  goods  and  chattels,  respectively,  to  and  for  the  use  of  the 
said  State,  if  the  above  mentioned  A.  F.  shall  fail  in  performing  the 
condition  underwritten. 

The  condition  of  this  recognizance  is  such  that  if  the  said  A.  F.  shall 
pay  the  sum  of  twenty-five  dollars  annually  for  the  support  and  main- 
tenance of  a  bastard  child,  begotten  of  A.  M.,  until  such  child  shall  be 
of   the   age    of   twelve   years,    and    shall   save   harmless   the   County    of 

for  the  support  of  said  child,  then  this  recognizance  to 

be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  the  day  and  year  above  written  before  me. 

A.  B., 

Magistrate. 
A.  F.   (l.  s.) 
R.  D.  (l.  s.) 
C.  E.    (l.  s.) 

Note. — Should  the  mother  give  bond,  rather  than  declare,  let  the  bond 
be  as  above,  merely  with  a  condition  to  save  harmless  the  State. 

BEHAVIOR,   BOND   FOR   GOOD,   AND   FOR  THE 

PEACE. 

1st — For  Good  Behavior. 

2d — For  the  Peace. 

3d — Against  Whom  Granted. 

4th — What  Shall  Be  a  Forfeiture. 

5th — How  Discharged. 

6th — Forms. 

7— M. 
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1st — For  Good  Behavior. 

Surety  to  be  of  good  behavior  is  a  larger  requirement 
than  surety  to  keep  the  peace.  (Dalton  C,  122;  Burn's 
Justice,  355.)  Those  who  are  of  ill  fame,  and  those  who 
are  accused,  or  guilty  of  any  of  the  offenses  hereinafter 
specified,  may  be  required  to  enter  into  recognizance,  before 
a  Magistrate,  either  with  or  without  sureties,  according  to 
the  discretion  of  the  Magistrate,  to  be  of  good  behavior; 
and,  upon  refusal,  may  be  committed. 

The  offenses  for  which  persons  may  be  bound  to  good 
behavior  are : 

1.  Those  who  tipple  frequently  in  ale  houses  or  taverns. 

2.  Convicted  drunkards. 

3.  Those  who  frequent  bawdy  houses,  or  those  who  keep 
them. 

4  The  reputed  fathers  of  bastard  children;  likewise  the 
mother  of  such  child,  if  it  be  chargeable  to  the  County. 

5.  All  persons  wandering  from  place  to  place  without  any 
known  residence,  or  residing  in  any  city,  county  or  town, 
who  have  no  visible  or  known  means  of  gaining  an  honest 
and  reputable  livelihood. 

6.  Suspicious  persons  going  about  the  country  swapping 
and  bartering  horses  (without  producing  a  certificate  of 
good  character  from  a  Trial  Justice  of  the  County  from 
which  such  person  or  persons  last  came) . 

7.  Those  who  live  by  gambling  or  horseracing,  having  no 
other  means  of  gaining  a  livelihood. 

8.  All  keepers  of  gaming  tables,  faro  banks,  or  other 
banks,  whatsoever  used  for  gambling. 

9.  Those  who  lead  idle  and  disorderly  lives. 

10.  Those  who  have  no  visible  means  of  support,  and 
follow  no  trade,  handicraft  or  profession. 

11.  All  persons  representing  publicly  for  gain  or  reward, 
without  being  duly  licensed,  any  play,  comedy,  tragedy, 
interlude,  or  farce,  or  other  entertainment  of  the  stage,  or 
any  part  thereof. 

12.  All  fortune  tellers  for  fee  or  reward 
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13.  All  sturdy  beggars. 

14.  Those  who  contrive,  procure  or  publish  libels, 
whether  true  or  false,  either  against  persons  living  or  dead, 
by  writings,  words,  pictures,  or  any  other  signs. 

15.  Night  walkers. 

16.  Those  of  bad  report  or  name. 

17.  Those  who  keep  suspicious  company,  or  are  suspected 
and  reported  to  be  pilferers  or  robbers,  and  those  who 
harbor  thieves  and  felons,  and  those  who  are  known  to  be 
of  that  description  and  character. — 1  Nel.,  118. 

The  author  of  a  writing  full  of  obscene  ribaldry,  without 
any  reflection  on  any  one,  is  not  punishable  by  any  prosecu- 
tion; yet  he  may  be  bound  to  his  good  behavior  as  a  scan- 
dalous person  of  evil  fame. — Nel.,  118. 

Whenever  any  person  is  brought  before  a  Magistrate 
charged  with  any  misbehavior  within  the  general  words  of 
the  statute,  as  a  person  of  bad  report,  for  instance,  and  the 
Magistrate  commits  him  for  want  of  sureties,  he  must 
express  the  cause  with  sufficient  certainty,  and  take  care 
that  the  cause  be  a  good  one. 

2d — For  the  Peace. 

Who  May  Demand. — All  persons  of  sane  mind,  citizens, 
aliens,  infants,  and  feme  coverts,  have  a  right  to  demand 
sureties  for  the  peace.  But  to  a  person  not  of  sane  mind, 
this  surety  shall  not  be  granted  upon  his  own  request;  but 
if  there  be  cause,  the  Magistrate  ought  to  provide  for  his 
safety.  (Dalt.  C,  117.)  Nor  should  it  be  granted  at  the 
request  of  a  drunken  person. 

Against  Whom  by  the  Magistrate. — Sureties  for  the 
peace  may  be  demanded  by  the  Magistrate : 

1st.  Of  all  affrayers,  rioters,  disturbers  and  breakers  of 
the  peace. 

2d.  All  who  go  armed,  to  the  terror  of  the  people,  and 
such  as  utter  menaces  or  threatening  speeches,  or  otherwise 
dangerous  and  disorderly  people. 

3d.  Persons  arrested  for  assault  and  batteries,  and  con- 
victed before  him.     (See  Section  22,  Criminal  Code.) 
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By  the  Party. — Sureties  for  the  peace  are  generally 
demanded  at  the  instance  of  the  party,  and  is  grantable  on 
his  oath,  that  he  has  just  cause  to  fear  that  another  will 
burn  his  house,  or  do  him  a  corporal  hurt,  or  that  he  will 
procure  others  to  do  him  mischief,  or  that  another  has 
threatened  to  imprison  him — for  every  unlawful  imprison- 
ment is  an  assault. — 1  Hawk.,  127. 

If  a  man  has  reason  to  fear  that  another  will  hurt  his 
wife  or  child,  he  may  crave  the  peace,  but  not  for  his 
servants  or  cattle. — Dalt.,  16. 

Intent. — When  a  Trial  Justice  shall  perceive  that  surety 
is  demanded  merely  for  malice  or  vexation,  without  any 
just  cause  of  fear,  he  should  deny  it.  If  a  man  require  the 
peace  because  he  is  at  variance  or  suit  with  his  neighbor,  it 
shall  not  be  granted. — Dalt.  C.,'  116. 

Nearest  Magistrate. — If  the  parties  live  at  a  distance 
from  the  Trial  Justice,  he  should  not  grant  surety  of  the 
peace,  unless  application  has  first  been  made  to  a  Trial  Jus- 
tice in  the  neighborhood. — 2  Burns,  780. 

3d — Against  Whom  Grantable. 

Surety  for  the  peace  or  good  behavior  may  be  craved 
generally  against  all  persons  of  sane  memory;  against  impo- 
tent persons,  for  they  may  procure  another  to  do  him  an 
injury;  infants  and  married  women  (yet  they  are  not 
bound,  only  the  sureties,  and  a  married  woman  may  be 
required  to  give  such  surety  on  the  application  of  the  hus- 
band) ;  lunatics,  having  lucid  intervals;  but,  according  to 
Nelson's  Justice,  it  is  not  demandable  of  one  blind,  deaf 
or  dumb. 

4th — What  Shall  Be  a  Foreeiture. 

Violence,  Btc. — A  recognizance  for  keeping  the  peace 
may  be  forfeited  by  any  actual  violence,  or  even  an  assault 
or  menace  to  the  person  of  him  who  demands  it,  if  it  be  a 
special  recognizance,  or,  if  the  recognizance  be  general,  by 
any  unlawful  action  whatsoever  that  either  is  or  tends  to  a 
breach  of  the  peace,  or  by  any  crime  against  the  public 
peace,  or  by  any  private  violence  to  any  person. 
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Not  by  Trespass. — But  a  bare  trespass  upon  the  lands  or 
goods  of  another,  unless  accompanied  with  a  wilful  breach 
of  the  peace,  is  no  forfeiture  of  the  recognizance. 

Nor  Words. — Neither  are  mere  reproachful  words,  as 
calling  a  man  a  knave,  or  liar,  any  breach  of  the  peace,  so 
as  to  forfeit  one's  recognizance,  unless  they  amount  to  a 
challenge  to  fight. — 4  Bl.  Com.,  256. 

A  recognizance  for  good  behavior  may  be  forfeited  by  all 
the  same  means  as  one  for  the  security  of  the  peace  may  be, 
and  also  by  some  others,  as  by  going  armed  with  unusual 
attendance,  to  the  terror  of  the  people,  or  by  committing 
any  of  those  acts  of  misbehavior  which  the  recognizance 
was  intended  to  prevent.  But  not  by  giving  fresh  cause  of 
suspicion  of  that  which  may  never  actually  happen;  for 
though  it  is  just  to  compel  suspected  persons  to  give  security 
to  the  public  against  misbehavior  that  is  apprehended,  yet 
it  would  be  hard  upon  suspicion,  without  proof  of  any 
actual  crime,  to  punish  them  by  forfeiture  of  their  recog- 
nizance.-— 4  Bl.  Com.,  257. 

5th — How  Such  Recognizance  May  Be  Discharged. 

By  Death. — Such  recognizance  may  be  discharged  by  the 
death  of  the  principal  party  bound  thereby,  if  not  before 
forfeited  by  order  of  the  Court  of  General  Sessions. 

By  Release. — Or  by  the  release  of  the  party  at  whose 
request  granted. — 4  Bl.  Com.,  454. 

6th — Forms, 
form  no.  6t— arrest  warrant  for  the  peace, 
the  state  of  soltth  carolina, 

County  of 

A.  B.,  Magistrate  in  and  for  the  said  County,  and  the  said  State. 
To  Any  Laioftd  Constable: 

Whereas,  Complaint  upon  oath  has  been  made  unto  me,  by  C.  D., 
that  he  has  good  reason  to  fear  bodily  injury  to  him.self  (or  some  of  his 
family),  from  E.  F. 

These  are  therefore  to  command  you  to  apprehend  the  said  defendant, 
E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  of , 

A.  D.  19—.  A.  B.,  (l.  s.) 

Magistrate. 
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AFFIDAVIT. 
THE  STATE  OF  SOUTH  CAROLINA, 

COTJKTT  OF 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said 
County  and  the  said  State,  C.  D.,  who,  being  duly  svorn,  says:  That 
he  has  good  reason  to  fear  that  E.  F.  will  do,  or  attempt  to  do  him  some 
bodily  injury  (or  that  he  wUl  do,  or  attempt  to  do  some  injury  to 
A.  F.,  the  wife  of  deponent),  (or  A.  D.,  the  child  of  deponent),*  or 
procure  the  said  to  be  done,  and  that  he  does  not  require  the  peace  of 
him  for  any  maUce,  vexation  or  revenge,  but  for  the  cause  aforesaid; 
and  he  prays  surety  for  the  peace. 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 — . 

A.  B., 
Magistrate. 

FORM  Xo.  68— ARREST  WARRANT  FOR  GOOD  BEHAVIOR. 
THE  STATE  OF  SOUTH  CAROLINA,    ) 

CoUXTY   OF C 

A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable: 

AVhereas,  Complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 
E.  F.  and  G.  H.,  of  the  said  County  (here  insert  the  cause  or  causes  for 
which  the  party  is  to  be  bound  for  good  behavior). 

These  are  therefore  to  command  you  to  apprehend  the  said  defend- 
ants, E.  F.  and  G.  H.,  and  bring  them  before  me  to  be  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal,   this day  of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    } 

CorXTT  OF ( 

Personally    appeared    before    me,    A.    B.,    a    Magistrate    of   the    said 
County   and  the  said   State,  C.   D.,  who,  being  duly  sworn,  says:   That 
E.  F.   and  G.   H.,  of  the  said  County    (here  insert  any  of  the   causes 
already  specified  within  which  the  party  to  be  bound  comes). 
That  X.  G.  and  G.  Z.,  etc.,  are  material  witnesses  thereto. 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 — . 

A.  B., 
Magistrate. 

Note. — Return  with  the  above  (to  the  Clerk  of  Court)  the  testimony 
of  good  and  credible  witnesses,  in  support  of  the  charge  taken  at  the 
examination. 
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FORM   No.   69— RECOGNIZANCE   FOR  THE   PEACE    AND    FOR 

GOOD  BEHAVIOR. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Be    it    remembered,    That    on day    of ,    19 — , 

personally  appeared  E.  F.,  G.  H.  and  W.  N.,  before  me,  A.  B.,  Magis- 
trate in  and  for  the  said  State,  who  acknowledged  themselves  indebted 
to  the  State  of  South  Carolina,  that  is  to  say,  the  said  E.  F.,  in  the 

sum    of dollars,   and   the   said   G.    H.    and   W.   N.   each   in    the 

sum  of dollars,  like  money  to  be  levied  of  their  separate  lands 

and  tenements,  goods  and  chattels,  respectively,  to  and  for  the  use  of 
the  said  State,  if  the  above  mentioned  E.  F.  shall  fail  in  performing 
the  condition  under  written. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  E.  F.  do 
keep  the  peace  of  the  State,  and  be  of  good  behavior  towards  all  the 
citizens  thereof  (if  it  be  at  the  request  of  a  private  person,  add  "and 
especially  towards)  (naming  the  person),  for  one  year,  then  this  recog- 
nizance to  be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  this day  and  year  above 

written. 

E.  F.,   (L.  s.) 
G.  H.,   (l.  s.) 
W.  N.   (l.  s.) 
A.  B., 

Magistrate. 

FORM  No.  70— COMMITMENT. 


THE  STATE  OF  SOUTH  CAROLINA, 

COUKTY  OF ■ 


} 


By  A.  B.,  Magistrate  in  and  for  the  said  State. 

To  Any  Lawful  Constable,  and  the  Keeper  of  the  County  Jail: 

Whereas,  E.  F.,  of  the  said  County,  is  now  brought  before  me  on  a 
charge  requiring  him  to  find  sufficient  sureties  to  keep  the  peace  of  the 
State,  and  be  of  good  behavior  towards  all  the  citizens  thereof  (and 
"especially  towards  C.  D.")  for  a  year;  and  whereas,  he,  the  said  E.  F., 
hath  refused,  and  doth  now  refuse  before  me,  to  find  such  sureties: 

These  are  to  command  the  said  Constable  forthwith  to  convey  the 
said  E.  F.  to  the  common  jail  of  the  said  County,  and  deliver  him  to 
the  keeper  thereof  with  this  precept;  and  you,  the  said  keeper,  are 
hereby  required  to  receive  the  said  E.  F.  into  your  custody,  in  the  said 
jail,  and  him  there  safely  keep  until  he  shall  find  such  sureties  as 
aforesaid. 

Given  under  my  hand  and  seal,  this day  of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 
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FORM  No.  71— DISCHARGE. 
THE  STATE  OF  SOUTH  CAROLINA,    ) 

COUXTT  OF i 

By  A.  B.,  Magistrate  in  and  for  the  said  State. 
To  the  Keeper  of  the  Jail  of  the  Said  State,  Greeting: 

For  as  much  as  E.  F.,  in  your  custody  now  for  the  want  of  his  finding- 
sureties  to  keep  the  peace  of  the  State,  and  be  of  good  behavior,  hath 
found  before  me  sufficient  sureties  in  that  behalf. 

These  are  therefore  to  authorize  and  require  j'ou,  that  if  the  said  E.  F. 
do  remain  in  jail  for  no  other  cause,  then  you  forbear  to  detain  him  any 
longer,  but  suffer  him  to  go  at  large,  and  that  upon  the  pain  that  \vill 
fall  thereon. 

Given  under  my  hand  and  seal,   this day  of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate, 

BETTING. 
(See  Gambling.) 

BICYCLES. 

Larceny  Of. — Any  person  found  guilty  of  the  larceny  of 
a  bicycle,  shall  suffer  imprisonment  in  the  State  Peniten- 
tiary at  hard  labor  for  a  period  of  not  less  than  one  year 
nor  more  than  ten  years,  and  such  fine  as  the  Court,  in  its 
discretion,  may  see  fit  to  impose. — Crim.  Code,  Sees.  184, 
183. 

BIGAMY. 

Is  the  wilful  contracting  of  a  second  marriage,  when  the 
contracting  party  knows  that  the  first  is  still  subsisting;  or 
it  is  the  state  of  a  man  who  has  two  wives,  or  of  a  woman 
who  has  two  husbands  living  at  the  same  time.  When  the 
man  has  more  than  two  wives,  or  the  woman  more  than 
two  husbands  living  at  the  same  time,  then  the  party  is  said 
to  have  committed  polygamy,  but  the  name  of  bigamy  is 
given  to  this  offense  in  legal  proceedings. — 1  Russ.  on  Cr., 
187. 

In  England  this  crime  is  punishable  by  the  Stat.  I,  Jac.  I. 
c.  11,  which  makes  the  offense  felony;  and  the  statutory 
provisions  in  the  United  States  against  bigamy  are  similar 
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to  this  State,  except  as  to  the  punishment,  which  is  different 
in  many  of  the  States. — 2  Kent.,  69. 

1st — What  Cases  oi^  Second  Marriage  Are  Within 
THE  Statute. 

2d — The  Consequences  to  the  Issue  oe  Such  Second 
Marriage 

3d — The  Punishment. 

1st — What  Cases  oe  Second  Marriage  Are  Within 

THE  Statute. 

By  the  terms  of  the  Stat.,  1  Jac,  2d  Section,  it  is  pro- 
vided, that  it  shall  not  extend  to  any  person  or  persons 
whose  husband  or  wife  shall  remain  continually  beyond  the 
seas,  by  the  space  of  seven  years  together,  or  whose  hus- 
band or  wife  shall  absent  himself  or  herself,  the  one  from 
the  other,  for  the  space  of  seven  years,  in  any  port  within 
her  Majesty's  dominions,  the  one  not  knowing  the  other  to 
be  living  within  that  time ;  persons  divorced  and  those  who 
were  married  before  the  age  of  consent:  and  also  where  the 
husband  or  wife  be  under  sentence  of  imprisonment  for 
life.  Such  marriages  are  not  within  the  statute  against 
bigamy.  (4  Bl.  Com.,  165,  note  7.)  By  Section  381  of 
Criminal  Code  the  provisions  of  the  above  statute  obtain  in 
this  State,  except  that  divorce  is  not  grantable  in  this  State. 

2d — Oe   the   Consequences   to   the    Issue    of    Such 

Second  Marriage. 

When  either  party  to  a  second  marriage  is  guilty  thereby 
of  bigamy,  the  marriage  is  itself  void,  and  the  issue  thereof 
illegitimate ;  and,  even  although  a  second  marriage  be  within 
the  first  three  exceptions  of  the  statute,  still  it  will  be  void 
in  law,  though  neither  party  thereto  be  guilty  of  felony. 
(4  Bl.  Com.,  164.)  But  in  this  State  it  hath  been  held, 
that  the  death  of  a  party  will  be  presumed,  after  an  absence 
of  seven  years  without  the  State,  without  having  been  heard 
from ;  and  that  the  party  deserted  is  free  to  marry  after 
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that  time,   and   the   issue  of   such   marriage  legitimate. — 
Woods  V.  Woods,  2  Bay,  476. 

3d — Punishment. 

The  punishment  is  by  imprisonment  in  the  penitentiary 
for  not  more  than  five  years  nor  less  than  six  months,  or 
by  imprisonment  in  the  jail  for  six  months,  and  by  a  fine  of 
not  less  than  five  hundred  dollars. — Crim.  Code,  Sec.  381. 

BILLS  AND  NOTES. 

Steaung  Of. 

(See  Larceny.) 
Time  of  Commencing  Action  Upon. — An  action  upon  a 
bill  or  note,  whether  under  seal  or  not,  must  be  commenced 
within  six  (6)  years.— C.  C.  P.,  Sec.  137,  Part  1. 

Applies  to  note  executed  prior  to  but  maturing  after  the  enactment 
of  the  statute. — Stoddard  v.  Owings,  42  S.  C,  88;  20  S.  E.,  25;  Jennings 
v.  Peay,  51  S.  C,  327;  28  S.  E.,  949. 

When  cause  of  action  accrues  to  endorser  on  note. — McCrady  v.  Jones, 
44  S.  C,  406;  22  S.  E.,  412. 

Parties  to  Actions  Upon. — Persons  severally  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to 
bills  of  exchange  and  promissory  notes,  may  all,  or  any  of 
them,  be  included  in  the  same  action,  at  the  option  of  the 
plaintiff.— C.  C.  P.,  Sec.  169. 

Trimmier  v.  Thompson,  10  S.  C,  164. 
Susong  v.  Vaiden,  lb.,  247. 
Wessenfield  v.  Byr'd,  17  S.  C,  106. 

Bills,  notes,  etc.,  taken  by  Sheriff  or  Constable  upon 
attachment  may  be  put  in  suit. — C.  C.  P.,  Sec.  293,  Part  4. 

Given  for  gambling  debts  void. — (See  Gambling.) 

All  bills,  or  promissory  notes,  payable  to  order  or  bearer, 
which  shall  be  issued  by  any  individual  or  company,  or  body 
corporate,  within  this  State,  for  any  sum  or  sums  under  one 
dollar,  shall  be  void;  and  any  person  or  persons  who  shall 
pass,  or  attempt  to  pass,  or  receive  any  such  bill  in  payment, 
shall  be  liable  to  be  indicted  therefor,  and,  on  conviction 
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thereof,   shall  be  fined   not  exceeding  ten  dollars. — Civil 
Code,  Sec.  2533. 

BIRDS. 

Penalty  for  Killing  Certain  Birds. — No  person  within  the 
State  shall  kill,  catch  or  have  in  his  or  their  possession, 
living-  or  dead,  any  resident  or  migratory  wild  bird  other 
than  a  game  bird,  or  purchase,  offer,  or  expose  for  sale, 
any  such  wild  non-game  bird,  after  it  has  been  killed  or 
caught,  except  as  permitted  by  Sections  735,  736  and  738 
of  the  Criminal  Code. 

No  part  of  the  plumage,  skin  or  body  of  any  bird  pro- 
tected by  this  section  shall  be  sold  or  had  in  possession  for 
sale,  and  this  irrespective  of  whether  said  bird  was  captured 
or  killed  within  or  without  the  State. 

No  person  within  the  State  shall  take  or  destroy,  or 
atttempt  to  take  or  destroy,  the  nest  or  the  eggs  of  any  wild 
bird,  or  have  such  nests  or  eggs  in  his  or  their  possession, 
except  as  permitted  in  this  section. 

It  shall  be  unlawful  for  any  person  or  persons,  or  any 
corporation  acting  as  a  common  carrier,  its  officers,  agents 
or  servants,  to  ship,  carry,  take  or  transport,  either  within 
or  beyond  the  confines  of  the  State,  any  resident  or  migra- 
tory wild  non-game  bird,  except  as  permitted  by  Section 
736.— Crim.  Code,  Sec.  734. 

Certificate  to  Take  Birds. — Section  734  shall  not  apply 
to  any  person  holding  a  certificate  giving  the  right  to  take 
birds,  their  nest  or  eggs,  for  strictly  scientific  purposes. — 
lb..  Sec.  735. 

Such  certificates  may  be  granted  by  the  Secretary  of  State 
to  any  properly  accredited  person  of  the  age  of  fifteen  years 
or  upwards,  permitting  the  holder  thereof  to  collect  birds, 
their  nest  or  eggs,  for  strictly  scientific  purposes. — lb..  Sec. 
736. 

Penalty  for  Violation. — Any  person  violating  any  of  the 
provisions  of  Section  734  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  liable  to  a  fine  of  not  less  than  one  dollar  nor 
more  than  five  dollars  for  each  bird,  living  or  dead,  or  part 
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of  a  bird,  or  nest,  or  set  of  eggs,  or  part  thereof,  killed  or 
captured  or  possessed,  in  violation  of  this  section,  or  be 
imprisoned  in  the  County  jail  for  not  more  than  thirty 
days.— /&.,  Sec.  739. 

Destructive  Birds  Not  Included. — The  English  sparrow, 
cooper's  hawk,  duck  hawk,  sharp-shinned  hawk,  and  great 
horned  owl,  and  all  other  birds  which  are  by  nature  destruc- 
tive of  other  birds,  are  not  included  among  the  birds  by  this 
statute. 

Foregoing  sections  do  not  prevent  any  person  from  kill- 
ing crows  on  his  premises,  if  destructive  to  crops.  (See 
Sec.  738.) 

What  Are  Game  Birds. — For  the  purposes  of  this 
chapter,  the  following  shall  be  considered  game  birds : 
Swans,  wild  geese,  brant,  wild  ducks,  rails  (marsh  hens), 
coots,  gallinules,  surf  birds,  snipe,  woodcock,  sandpipers, 
upland  plover,  curlew,  wild  turkey,  prairie  chicken,  quail 
(partridge),  ricebird,  blackbird  and  dove.  All  other 
species  of  wild  resident  or  migratory  birds  shall  be  con- 
sidered non-game  birds. — Ih.,  Sec.  716. 

Unlawful  to  Kill  Game  Birds  Between  Certain  Dates. — It 
shall  be  unlawful  to  shoot,  chase,  trap  or  catch  any  partridge 
or  wild  turkey  between  the  first  day  of  March  and  the 
fifteenth  day  of  November,  or  any  dove  between  the 
fifteenth  day  of  March  and  the  fifteenth  day  of  August,  or 
any  woodcock  between  the  fifteenth  day  of  January  and  the 
first  day  of  September,  or  any  willet  between  the  first  day 
of  March  and  the  first  day  of  November,  or  any  grackle 
between  the  first  day  of  March  and  the  first  day  of  October; 
except  in  Berkeley  County,  wherein  it  shall  be  unlawful  to 
catch,  kill,  injure  or  pursue  with  such  intent  any  wild 
turkey,  partridge,  quail,  woodcock,  Mongolian  or  other 
pheasant  between  the  first  day  of  April  and  the  first  day  of 
November,  or  any  dove  between  the  first  day  of  March  and 
the  first  dav  of  November,  or  to  disturb  the  nest  or  eggs  of 
any  of  .the  birds  above  mentioned,  except  as  provided  for 
otherwise ;  and  any  person  violating  this  chapter  shall  be 
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fined  ten  dollars  for  each  bird  killed,  caught  or  pursued 
with  such  intent,  or  for  each  nest  of  eggs  so  disturbed,  or  be 
imprisoned  one  day  for  each  dollar  fined  and  unpaid,  not 
to  exceed  one  hundred  dollars  fine  or  thirty  days'  imprison- 
ment :  Provided,  It  shall  be  unlawful  for  any  person  or 
persons  to  cast  abroad  on,  or  bait  with  wheat,  rye,  peas,  or 
any  other  grain  or  food  attractive  to  birds,  any  field,  farm 
or  other  lands  for  the  purpose  of  hunting  or  shooting  doves 
between  the  fifteenth  day  of  March  and  the  first  day  of 
December. — lb.,  Sec.  717. 

Game  to  Be  Confiscated. — Any  bird  or  animal  caught  or 
killed  in  violation  of  this  chapter  shall  be  confiscated  and 
sold  to  the  highest  bidder,  and  the  proceeds  of  such  sale 
shall  be  transmitted  to  the  State  Treasurer  to  the  credit  of 
the  game  protection  fund. — Ih.,  Sec.  718. 

Unlazvful  to  Keep  Game  in  Cold  Storage. — It  shall  be 
unlawful  to  keep  any  of  the  birds  or  animals  forbidden  to 
be  sold  by  the  terms  of  this  chapter  in  cold  storage  or  refrig- 
erating plants,  except  in  private  dwellings.  Any  person 
violating  this  section  shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  one  hundred  dollars,  or  imprisoned  one  dav 
for  each  dollar  fined  or  unpaid,  either  or  both,  at  the  dis- 
cretion of  the  Court  trying  the  case,  except  wild  duck,  rail 
and  rice  birds,  or  other  birds  that  it  is  lawful  to  sell. — lb.. 
Sec.  720. 

Unlazvful  to  Transport  Game. — It  shall  be  unlawful  for 
any  transportation  company  to  receive  for  shipment  any 
of  the  game  birds  or  animals  of  this  State,  unless  the  pack- 
age containing  them  shall  be  labelled  so  as  to  show  the  con- 
signor and  consignee,  the  number  and  names  of  the  birds 
and  animals,  and  that  they  are  not  being  shipped  for  sale, 
except  wild  duck,  rail  or  rice  birds,  or  other  birds  that  it 
is  lawful  to  sell. — lb.,  Sec.  721. 

Any  person  or  persons  violating  this  section  shall  be  fined, 
upon  conviction,  ten  dollars  for  each  bird  or  animal  received 
for  shipment,  or  be  imprisoned  one  day  for  each  dollar  fined 
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and  unpaid,  not  to  exceed  a  fine  of  one  hundred  dollars  or 
thirty  days'  imprisonment. — lb.,  Sec,  7S3. 

Quantity  of  Game  That  May  Be  Killed. — No  person  shall 
be  allowed  to  kill  more  than  twenty-five  partridges,  or 
twenty-five  doves,  or  twelve  woodcock,  or  two  wild  turkey, 
during  any  one  day  during  the  season.  Any  person  violat- 
ing this  section  shall,  on  conviction,  be  fined  twenty-five 
dollars,  or  imprisoned  not  exceeding  thirty  days. — Crim. 
Code,  Sec.  724=. 

Unlazvful  to  Buy  or  Sell  Certain  Game. — That  it  shall  be 
unlawful  for  any  person  to  buy  or  barter  for  sale  any  par- 
tridge, wild  turkey  or  woodcock  within  this  State ;  and  any 
person  or  persons  violating  this  section  shall  be  fined  ten 
dollars  for  each  partridge,  wild  turkey  or  woodcock  so 
bought,  or  imprisoned  one  day  for  each  dollar  fined  and 
unpaid. — Ih.,  Sec.  726. 

Unlawful  to  Trap  Quail. — It  shall  be  unlawful  for  any 
person,  except  upon  his  own  lands,  or  upon  the  lands  of 
another  with  the  consent  of  the  owner  thereof,  at  any  time, 
to  net  or  trap  any  partridge  or  quail;  person  violating  this 
section  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  exceeding 
thirty  ($30)  dollars,  or  by  imprisonment  in  the  County  jail 
or  the  County  chain  gang  for  a  term  not  exceeding  thirty 
days.— /&.,  Sec.  733. 

BOARD. 

Procuring  by  False  Statements,  Etc, 
(See  Innkeepers.) 

BONDS. 
(See  Recognizances,  Undertaking.) 

Magistrates  shall  have  civil  jurisdiction  in  certain  actions 
on.      (See  Courts  of  Magistrates.) 


Books — Breach  of  Trust.  Ill 

BOOKS. 

(Op  Magistrates.) 

Magistrates  to  Keep. — Each  Magistrate  shall  keep  two 
books,  one  for  civil,  the  other  for  criminal  cases,  wherein 
he  shall  insert  all  his  proceedings  in  each  case  by  its  title, 
showing  the  commencement,  progress  and  termination 
thereof,  as  well  as  all  fees  charged  or  received  by  him;  he 
shall  also  enter  upon  his  books  of  criminal  cases  all  war- 
rants issued  by  him,  and  what  disposition  he  has  made  of 
the  same,  what  moneys  have  been  collected  from  fines,  costs 
and  otherwise  thereunder,  and  what  disposition  he  has  made 
of  the  same;  and  shall  produce  the  same,  when  required, 
for  the  inspection  of  the  Solicitor  of  the  Circuit. — Civil 
Code,  Sec.  1401. 

Disposition  Of  in  Case  of  Death,  Removal,  Etc. — When- 
ever any  Magistrate  shall  die,  resign,  be  removed,  or  go 
out  of  office,  his  books  of  office,  with  all  records  relating 
thereto,  in  civil  cases,  which  have  not  been  settled,  shall  be 
turned  over  to  his  successors,  or  to  some  Magistrate  in  the 
same  County,  who  shall  be  authorized  and  required  to  pro- 
ceed thereon  the  same  as  if  he  had  tried  such  cases  and 
issued  the  papers  thereon  himself. — Civil  Code,  Sec.  1401. 

E iters  v.  Etters,  11  Rich.,  413;  Cherry  v.  McCants,  1  S.  C,  224; 
Barron  v.  Dent,  17  S.  C,  79;  Caulfield  v.  Charleston,  19  S.  C,  601. 

His  book  the  best  evidence  of  proceedings  before  him.— State  v.  Bice, 
49  S.  C,  418;  27  S.  E.,  452. 

BREACH  OF  TRUST. 

Any  person  committing  a  breach  of  trust,  with  a  fraudu- 
lent intention,  shall  be  held  guilty  of  larceny;  and  so  shall 
any  person  who  shall  hire  or  counsel  any  other  person  to 
commit  a  breach  of  trust  with  a  fraudulent  intention. — ■ 
Crim.  Code,  Sec.  188. 

Wlhere  an  agent  receives  and  retains  money  which  he  knows  belongs 
to  his  principal,  with  intent  to  defraud  his  principal,  he  is  guilty.— 
State  V.  Ezzard,  40  S.  C.,  313;  18  S.  E.,  1025. 
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BRIBERY. 
1st — Definition. 

2d — Effect  of  Bribery. 

3d — Punishment. 

4:TH — Mode  of  Procedure  and  Forms. 

1st — Definition. 

Bribery  is  the  receiving  or  offering  any  undue  reward 
by  or  to  any  person  whatsoever,  whose  ordinary  profes- 
sion or  business  relates  to  the  administration  of  public 
justice,  in  order  to  influence  his  behavior.  And  it  seems 
that  this  offense  will  be  committed  by  any  person  in 
an  official  situation,  who  shall  corruptly  use  the  power  or 
interest  of  his  place  for  reward  or  promises;  also,  in  giving 
or  taking  rewards  for  offices  of  a  public  nature,  or  in  giving 
rewards,  or  making  promises  to  secure  votes  at  an  elec- 
tion.— 1  Russ,  on  Cr.,  156. 

2d — Effect  of  Bribery. 

In  addition  to  the  punishment  inflicted  upon  a  person 
guilty  of  bribery,  he  is  also  subject  to  be  deprived  of  any 
undue  advantage  which  he  may  gain  thereby,  whether  it  be 
the  getting  a  verdict  in  his  favor,  in  which  case  it  may  be 
set  aside  as  fraudulent,  or  whether  it  be  the  procuring 
thereby  his  election  to  any  office,  for  it  hath  been  held  that 
bribery  rendered  an  election  void,  as  early  as  13th  Eliz., 
when  one  Thomas  Longe  (being  a  simple  man  and  of  small 
capacity  to  serve  in  Parliament)  acknowledged  that  he  had 
given  the  returning  officer  and  others  of  the  borough  for 
which  he  was  chosen  four  pounds,  to  be  returned  as  a 
member,  and  was,  for  that  premium,  elected.  By  this 
offense  the  borough  was  amerced,  the  member  was  removed 
and  the  officer  fined  and  imprisoned. — 1  Bl.  Com.,  179. 

3d — Punishment. 

At  Common  Law. — Besides  the  punishment  imposed  by 
statute,  bribery  is  a  crime  at  common  law,  for  which  the 
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parties  may  be  indicted  and  punished  by  fine  and  imprison- 
ment.— i  Doug.,  292. 

Under  the  Statutes  of  South  Carolina. — Giving  or 
Offering  Bribes  to  Officers. — Whoever  corruptly  gives, 
offers  or  promises  to  any  executive,  legislative  or  judicial 
officer,  after  his  election  or  appointment,  either  before  or 
after  he  is  qualified  or  has  taken  his  seat,  any  gift  or  gratuity 
whatever,  with  intent  to  influence  his  act,  vote,  opinion, 
decision,  or  judgment  on  any  matter,  question,  cause,  or 
proceeding,  which  may  'be  pending  or  may  by  law  come  or 
be  brought  before  him  in  his  official  capacity,  shall  be  pun- 
ished by  imprisonment  in  the  State  Penitentiary  at  hard 
labor  not  exceeding '  five  years,  or  by  fine  not  exceeeding 
three  thousand  dollars,  and  imprisonment  in  jail  not  exceed- 
ing one  year. — Crim.  Code,  Sec.  348. 

Acceptance  of  Bribes  by  Officers. — Every  executive,  legis- 
lative or  judicial  officer  who  corruptly  accepts  a  gift  or 
gratuity,  or  a  promise  to  make  a  gift  or  do  an  act  beneficial 
to  such  an  officer,  under  an  agreement,  or  with  an  under- 
standing that  his  vote,  opinion  or  judgment  shall  be  given 
in  any  particular  manner,  or  on  any  particular  side  of  any 
question,  cause  or  proceeding,  which  is  or  may  be  by  law 
brought  before  him  in  his  official  capacity,  or  that,  in  such 
capacity,  he  shall  make  any  particular  nomination  or 
appointment,  shall  forfeit  his  office,  be  forever  disqualified 
to  hold  any  public  office,  trust  or  appointment  under  the 
laws  of  this  State,  and  be  punished  by  imprisonment  in  the 
State  Penitentiary  at  hard  labor  not  exceeding  ten  years, 
or  by  fine  not  exceeding  five  thousand  dollars,  and  by 
imprisonment  in  jail  not  exceeding  two  years. — Crim.  Code, 
Sec.  349. 

Corrupting  Jurors,  Arbitrators,  Etc. — Whoever  corrupts, 
or  attempts  to  corrupt,  any  juror,  arbitrator,  umpire,  or 
referee,  by  giving,  ofifering  or  promising  any  gift  or  gratuity 
whatever,  with  intent  to  bias  the  opinion  or  influence  the 
decision  of  such  juror,  arbitrator,  umpire,  or"  referee,  in 
relation  to  any  cause  or  matter  pending  in  the  Court,  or 

8— M. 
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before  an  inquest,  or  for  the  decision  of  which  such  arbi- 
trator, umpire,  or  referee,  has  been  chosen  or  appointed, 
shall  be  punished  by  imprisonment  in  the  State  Penitentiary 
at  hard  labor  not  exceeding  five  years,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  and  imprisonment  in  jail  not 
exceeding  one  year. — lb.,  Sec.  350. 

Acceptance  of  Bribes  by  Jurors,  Etc. — If  any  person 
summoned  as  a  juror,  or  chosen  or  appointed  as  an  arbi- 
trator, umpire,  or  referee,  corruptly  receives  any  gift  or 
gratuity  whatever  from  a  party  to  a  suit,  cause  or  proceed- 
ing, for  trial  or  decision  of  which  such  juror  has  been  sum- 
moned, or  for  the  hearing  or  determination  of  which  such 
arbitrator,  umpire,  or  referee,  has  been  chosen  or  appointed, 
he  shall  be  punished  by  imprisonment  in  the  State  Peniten- 
tiary at  hard"  labor  not  exceeding  five  years,  or  by  fine  not 
exceeding  one  thousand  dollars,  and  imprisonment  in  jail 
not  exceeding  one  year. — lb.,  Sec.  351. 

Bribery  at  Elections.— li  at  any  election  hereafter  held 
within  this  State,  whether  general,  special  or  primary,  for 
members  of  the  Congress  of  the  United  States,  members 
of  the  Legislature  of  this  State,  Sheriff,  Clerk,  Judge  of 
Probate,  or  other  county  officer.  Mayor  and  Aldermen  of 
any  city,  Intendant  and  Wardens  of  any  incorporated  town, 
officers  of  the  ]\Iilitia  or  volunteer  organizations  of  the 
State,  or  at  any  election  held  within  the  State,  any  person 
shall,  by  the  payment,  delivery  or  promise  of  money,  or 
other  article  of  value,  procure  another  to  vote  for  or  against 
any  particular  candidate  or  measure,  the  person  so  promis- 
ing and  the  person  so  voting  shall  each  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall,  for  the  first 
offense,  be  fined  in  any  sum  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  and  imprisoned 
for  any  period  of  time  not  less  than  one  month  nor  more 
than  six  months;  and,  for  the  second  offense,  shall  be  fined 
in  any  sum  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars,   and  imprisoned   for  any  period  of 
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time   not   less   than  three  months   nor   more   than   twelve 
m.onths. — lb.,  Sec.  354. 

Offering  to  Procttre  Voters  by  Bribery. — If  at  any  elec- 
tion, as  in  above  paragraph,  any  person  shall  offer  or  pro- 
pose to  procure  another,  by  the  payment,  delivery  or 
promise  of  money,  or  other  article  of  value,  to  vote  for  or 
against  any  particular  candidate  or  measure,  or  shall  offer 
or  propose,  for  the  consideration  of  money  or  other  article 
of  value  paid,  delivered  or  promised,  to  vote  for  or  against 
any  particular  candidate  or  measure,  such  person  so  offer- 
ing to  procure  or  vote  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  and 
imprisoned,  at  the  discretion  of  the  Court. — lb.,  Sec.  361. 

Bribery  to  Procure  OMce. — If  any  person  shall,  directly 
or  indirectly,  offer  to  give,  or  engage  to  pay  any  sum  of 
money  or  other  valuable  consideration  to  another,  in  order 
to  induce  such  person  to  procure  for  him,  "by  his  interest, 
influence,  or  any  other  means  whatsoever,  any  office  or 
place  of  trust  within  this  State,  whether  said  office  is  to  be 
obtained  through  any  general,  special  or  primary  election, 
or  from  any  elective  tribunal,  or  shall  offer,  give,  promise 
or  bestow  any  reward,  by  meat,  drink,  or  otherwise,  for 
the  aforesaid  purpose,  and  be  thereof  convicted,  he  shall 
forfeit  the  sum  of  not  less  than  one  nor  more  than  five 
hundred  dollars,  and  suffer  imprisonment  for  a  term  not 
exceeding  six  months. — lb..  Sec.  352. 

Penalty  for  Accepting  Bribes. — If  any  person  shall 
receive  of  another  any  sum  of  money,  or  reward  of  meat, 
drink,  or  other  valuable  consideration,  for  procuring,  or 
assisting  to  procure,  any  office  or  place  of  trust  in  this  State, 
whether  said  office  is  to  be  obtained  through  any  general, 
special  or  primary  election,  or  from  any  elective  tribunal, 
for  any  other  person  whatsoever,  and  be  convicted  thereof, 
he  shall  forfeit  the  sum  of  not  more  than  one  hundred 
dollars  and  suffer  imprisonment,  at  the  discretion  of  the 
Court  having  cognizance  of  the  same :  and  if  such  offender 


116  The  Law  of  Magistrates. 

be  in  any  office,  he  shall,  on  conviction,  be  disabled  from 
holding  the  same. — lb.,  Sec.  353. 

Informer  Free  From  Penalty. — If  either  of  the  parties 
offending  as  aforesaid  shall  give  information,  upon  oath, 
against  the  other  offending  party,  and  shall  duly  prosecute 
such  information,  such  informer  shall  be  free  from  the 
penalties  aforesaid. — lb.,  Sec.  354. 

4th — Mode  of  Procedure. 

The  proceeding  for  bribery  at  common  law  is  by  indict- 
ment, and  the  statutes  of  the  State  only  add  punishment  to 
an  offense  at  common  law. 

5th — Forms. 
form  no.  72— arrest  warrant  for  bribery. 


THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable : 
Whereas,  Complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 

at ,  in  the  County  and  State  aforesaid,  on  the 

day  of — — ■ — — — ,  19 — ,  one  E.  F.  (here  state  the  matters  charged 

following  the  affidavit). 

These  are   therefore  to  command   you   to   apprehend   the   said   E.   F., 
and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given   under  my   hand   and   seal,   the day   of — , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 


THE  STATE  OF  SOUTH  CAROLINA, 
County   of 


} 


Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 

and  State,  C.  D.,  who,  being  duly  sworn,  says:  That  at , 

in  the   said   County   and   State,   on   the day   of , 

19 — ,  E.  T.  did  (here  set  forth  all  the  particulars,  if  the  offense 
charged  be  at  common  law,  as,  for  instance,  offering  a  bribe  to  a  Judge 
or  other  person  in  an  official  station,  or  for  receiving  a  bribe  by  one  in 
such  station,  the  affidavit  should  set  forth  as  follows:  The  station  of  the 
officer,  the  nature  of  the  case  pending  before  him,  the  time,  place  and 
manner  of  receiving  the  bribe,  together  with  the  nature  of  the  thing 
offered.  If,  however,  it  fall  within  any  of  the  foregoing  statutes,  then 
let    the    matter    set    forth    in    the    affidavit    be    expressed    as    nearly    as 
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possible  in  the  words  of  the  statute,  stating  the  nature  of  the  case 
pending,  or  the  office  sought  to  be  procured,  or  the  voter  influenced,  and 
by  what  means,  as  also,  the  date,  time  and  place  of  the  offering  the 
bribe,  and  at  what  election,  and  its  date). 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 

Sworn    to   before   me,   this day   of ,   19 — . 

A.  B., 
Magistrate. 

BUGGERY. 

Definition. — Is  the  detestable  crime  of  having  commerce 
contrary  to  the  order  of  nature,  by  mankind  with  mankind, 
or  with  brute  beasts,  or  by  womankind  with  brute  beasts. — 3 
Inst.,  58. 

Punishment. — This  is  felony,  and  was  formerly  punished 
with  death.  Now,  by  Section  387,  Criminal  Code,  the  pun- 
ishment is  by  imprisonment  in  the  penitentiary  for  five 
years  and  a  fine  of  not  less  than  five  hundred  dollars,  or 
both,  at  the  discretion  of  the  Court. 

BURGLARY. 

Is  the  breaking  and  entering  the  house  of  another,  in  the 
nighttime,  with  intent  to  commit  a  felony,  whether  the 
felony  be  actually  committed  or  not. — 2  Russ.  on  Cr.,  2 ; 
4  Bl.  Com.,  224. 

1st — What  Constitutes  the  OeeensE- 
2d — The  Punishment. 
3d — Forms. 

1st — What  Constitutes  the  Offense. 

The  circumstances  to  be  considered  are : 

1.  In  what  place  the  ofifense  can  be  committed. 

2.  The  time. 

3.  By  what  means. 

4.  The  intent. 

Burglary  at  Common  Law. — 1.  In  What  Place  a  Bur- 
glary Can  Be  Committed. — It  must  be  committed  in  a  man- 
sion house,  actually  occupied  as  a  dwelling;  but  if  it  be  left 
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by  the  owner  animo  revertendi,  though  no  person  resides 
in  it  in  his  absence,  it  is  still  his  mansion.  A  portion  of  a 
building  may  come  under  this  description,  as  a  set  of 
chambers  in  a  college  or  inn,  or  a  loft  over  a  coach  house 
and  stables.  It  cannot,  however,  be  committed  by  the 
breaking  into  an  enclosed  ground,  or  booth,  or  tent,  though 
the  owner  may  lodge  therein,  for  the  law  regards  thus 
highly  nothing  but  permanent  edifices. — 2  Russ.  on  Cr.,  12; 
1  Hale.  558;  Hawk.  Ch.,  38,  Sec.  18;  State  v.  Gemis,  1 
Nott  &  McCord,  583. 

Burglary  by  Statute. — Any  house,  outhouse,  apartment, 
building,  erection,  shed,  or  box,  in  which  there  sleeps  a 
proprietor,  tenant,  watchman,  clerk,  laborer,  or  person  who 
lodges  there  with  a  view  to  the  protection  of  property,  shall 
be  deemed  a  dwelling  house ;  and  of  such  a  dwelling  house, 
or  of  any  other  dwelling  house,  all  houses,  outhouses,  build- 
ings, sheds  and  erections  which  are  within  two  hundred 
yards  of  it,  and  are  appurtenant  to  it,  or  to  the  same  estab- 
lishment of  which  it  is  an  appurtenance,  shall  be  deemed 
parcels. — Crim.  Code,  Sec.  179. 

Cannot  be  committed  in  mill  house,  which  was  not  a  parcel  of  dwelling 
house  and  separated  by  public  road. — State  v.  Sampson,  13  S.  C,  567. 

Nor  in  a  house,  in  which  no  one  slept,  near,  but  not  appurtenant  to, 
the  dwelling  house,  used  for  storage. — State  v,  Anderson^  24  S.  C,  109. 

Evidence  that  outhouse  is  separated  by  public  road  from  the  dwelling 
does  not  show  it  could  not  be  appurtenant  to  the  dwelling. — State  v. 
Johnson,  45  S.  C,  483;  23  S.  E.,  619. 

2.  The  Time. — The  offense  must  be  committed  in  the 
night,  for  in  the  day  there  can  be  no  burglaiy. 

For  this  purpose  it  is  deemed  night  when,  by  the  light 
of  the  sun,  a  person  cannot  clearly  discern  the  face  or  coun- 
tenance of  another. 

This  rule,  it  is  evident,  does  not  apply  to  moonlight. — 4 
Bl.  Com.,  224:  2  Russ  on  Cr.,  32. 

The  breaking  and  entry  need  not  be  done  on  the  same 
night.— 1  Russ.  &  Ky.,  417. 

3.  The  Means  Used. — There  must  be  both  a  breaking  and 
entry. 
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First.  Of  the  breaking,  which  may  be  actual  or  con- 
structive. 

An  actual  breaking  is  where  the  burglar  breaks  or 
removes  any  part  of  the  house  or  fastenings  provided  for 
it,  with  violence.  Breaking  a  window,  taking  a  pane  of 
glass  out,  by  breaking  or  bending  the  nails,  or  other  fasten- 
ings, raising  a  latch  where  the  door  is  not  otherwise 
fastened;  picking  open  a  lock  with  a  false  key;  putting  back 
the  lock  of  a  door  or  the  fastenings  of  a  window  with  an 
instrument ;  turning  the  key  when  the  door  is  locked  on  the 
inside,  or  unloosening  any  other  fastening"  which  the  owner 
has  provided,  are  several  instances  of  actual  breaking. 

Also  the  getting  down  or  into  the  chimney  of  a  house  is 
a  sufficient  breaking,  though  the  party  does  not  enter  any  of 
the  rooms  of  the  house. — 2  Russ.  on  Cr.,  2 ;  2  Chit.  Cr. 
Law,  1093. 

The  breaking  of  an  inner  door  of  a  house  will  be  sufficient 
to  constitute  burglary. — 1  Hale,  553. 

Where  a  party  breaks  out  of  a  dwelling  house  at  night, 
having  committed  a  felony,  no  matter  how  he  entered,  it  is 
burglary.— ^'to^^  v.  Bee,  29  S.  C,  81 ;  6  S.  E.,  911. 

Constructive  breakings  occur  when  the  burglar  gains  an 
entry  by  fraud,  conspiracy  or  threats,  as  by  pretence  of 
business,  legal  process,  eluding  servant,  etc. 

Where  a  servant,  having  a  right  to  sleep  in  his  master's 
dwelling,  goes  in,  not  with  intent  to  lodge,  but  with  intent 
to  steal,  by  opening  the  door  or  raising  the  sash,  and  actually 
steals  and  carries  away  his  master's  goods,  he  commits  a 
burglary.— State  v.  Howard,  64  S.  C,  344;  42  S.  E.,  174. 

The  least  entry,  with  the  whole  or  any  part  of  the  body, 
head,  or  foot,  or  any  instrument  or  weapon,  introduced  for 
the  purpose  of  committing  a  felony,  will  be  sufficient  to 
constitute  the  offense. — 4  Bl.  Com.,  227. 

4.  Of  the  Intent. — The  breaking  and  entering  must  be 
with  felonious  intent  or  it  will  not.be  burglary;  but  it  is  not 
necessary  that  such  intent  be  executed.  If  the  intention  of 
the  entry  be  a  mere  trespass,  as  to  beat  a  person  in  the  house. 
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such  entry  will  not  be  burglary.  But  if  a  felony  be  actually 
committed,  it  will  generally  be  held  e/idence  of  an  intention 
to  commit  it ;  and  it  makes  no  difference  whether  the  felony 
committed  be  a  felony  at  common  law  or  by  statute. — 3 
Russ.  on  Cr.,  33. 

The  mere  breaking  and  entering  a  house  is  not  a  crime;  there  must 
be  an  intent  to  commit  a  crime. — State  v,  Clark,  85  S.  C,  273;  67  S.  E., 
300;  State  v.  Cokley,  83  S.  C,  197;  65  S.  E.,  174. 

2d — The;  Punishment. 

Any  person  who  shall  commit  the  crime  of  burglary  at 
common  law  shall,  upon  conviction,  be  imprisoned  in  the 
State  Penitentiary,  with  hard  labor,  during  the  whole  life- 
time of  the  prisoner:  Provided,  however,  That  in  each  case 
where  the  prisoner  is  found  guilty,  the  jury  may  find  a 
special  verdict,  recommending  him  to  the  mercy  of  the 
Court,  whereupon  the  punishment  shall  be  reduced  to 
imprisonment  in  the  penitentiary,  with  hard  labor,  for  a 
term  of  not  less  than  five  years. — Crim.  Code,  Sec.  178. 

3d — Forms, 
form  no.  73— arrest  warrant  for  burglary, 
the  state  of  south  carolina, 

County  of 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable: 

Whereas,   Complaint  under  oath  has   been   made   unto   me   by   C.    D., 

that    at ,    in    the    County    and    State    aforesaid,   on    the 

■ day   of ,    19 — ,   in    the   nighttime,   the    dwelling 

house  of  him,  the  said  C.  D.,  in  the  County  aforesaid,  was  feloniously 
and  burglariously   broken  open  and    (state  the  property)    of  the   value 

of dollars,   of   the   goods   and   chattels  of  him,   the   said   C.    D., 

feloniously  and  burglariously  was  stolen,  taken  and  carried  away  from 
thence;  and  that  he  has  just  cause  to  suspect  that  E.  F.,  of  the  said 
County,  the  said  felony  and  burglary  did  commit. 

These  are  therefore  to  command  you  to  apprehend  the  said  defendant, 
E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given   under  my  hand   and   seal,   the day   of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 


Burning.  121 

AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    i 
County  of l 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 
and  State,  C.  D.,  who,  being  duly  sworn,  says:  etc.  (here  take  care  to: 
1st.  State  all  the  circumstances  of  the  breaking  and  entry  whether  they 
seem  pertinent  or  not.  2d.  Set  forth  the  full  names  of  the  owner,  and 
occupant  of  the  house,  and  whether  the  occupant  held  as  tenant,  or  as 
the  agent,  or  servant  of  the  owners.  3d.  If  the  offense  be  burglary 
under  the  statute,  state  the  distance  in  yards  between  the  house  broken 
and  the  dwelling  house.  4th.  State  whose  and  what  goods  were  stolen, 
as  a  party  may  be  acquitted  of  the  burglary  and  convicted  of  the 
larceny). 

(Conclude  as  in  the  usual  form.) 

BURNING. 

(See  Arson  and  Malicious  Mischief.) 
Under  this  head  are  included  certain  statutory  offenses 
not  inckided  under  the  head  of  Arson,  which  are: 

1st — Felonies;  OR 
2d — Misdemeanors. 

1st — Feeonies. 

Burning  Stack  of  Corn,  Btc,  in  the  Nighttime. — Who- 
ever shall  in  the  nighttime  maliciously,  unlawfully  and  wil- 
fully burn,  or  cause  to  be  burned  or  destroyed,  any  ricks  or 
stacks  of  hay,  straw  or  grain,  or  kilns,  shall,  for  every  such 
offense,  be  punished  by  hard  labor  in  the  penitentiary  for 
life  or  for  a  period  not  less  than  two  years,  according  to  the 
aggravation  of  the  offense. — Crim.  Code,  Sec.  190. 

Burning  Turpentine  Farms. — It  shall  be  unlawful  for  any 
person  to  set  fire  to  any  w'oods  so  near  to  any  turpentine 
farm  in  this  State  as  to  injure  or  burn  any  such  farm;  and 
whoever  shall  wilfully  and  maliciously  set  fire  to  any  woods 
at  any  time,  whereby  any  such  farms  are  injured  or  burned, 
shall  be  adjudged  guilty  of  a  felony,  and  liable  to  be  pun- 
ished at  hard  labor  in  the  penitenitary  for  the  period  o  f  one 
year,  or  fined  in  the  sum  of  five  hundred  dollars. — Crim. 
Code,  Sec.  189. 
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Ships. — If  any  master  mariner,  or  other  officer  belonging 
to  a  ship,  shall  wilfully  cast  away,  burn,  or  otherwise 
destroy  the  ship  unto  which  he  belongeth,  or  procure  the 
same  to  be  done,  to  the  prejudice  of  the  owner,  or  owners 
thereof,  or  any  merchant  that  shall  own  goods  thereon,  he 
shall  suffer  death  as  a  felon. — 1  Ann.  S.,  2,  c,  9,  P.  L.,  93. 

Burning  Building  Which  Is  Insured. — Any  person  who 
shall  wilfully  or  wantonly  set  fire  to  or  burn,  or  attempt  to 
burn,  any  building  or  structure  or  any  personal  property 
in  which  such  person  has  an  interest  as  mortgagee,  insurer, 
or  otherwise,  whether  such  person  be  the  owner  thereof,  or 
not,  or  any  person,  present  or  absent,  who  shall  aid,  assist, 
procure  or  council  therein,  and  who  shall  thereafter  make 
claim  or  demand  for  the  insurance  thereon,  shall  be  guilty 
of  a  felony,  and,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment,  in  the  discretion  of  the  Court.  The  pro- 
visions of  this  section  shall  in  no  way  affect  the  law  against 
arson. — Crim.  Code,  Sec.  894. 

2d — Misdemeanors. 

Burning  Stacks  of  Corn,  Etc.,  in  Daytime: — Whoever 
shall  maliciously,  unlawfully  and  wilfully  burn,  or  cause  to 
be  burned  or  destroyed,  any  ricks  or  stacks  of  corn,  or 
grain,  or  kilns,  in  the  daytime,  shall  be  adjudged  guilty  of 
a  misdemeanor,  and  liable  to  be  fined  and  imprisoned,  in  the 
discretion  of  the  Court,  for  said  offense. — lb..  Sec.  213. 

Burning  Carts,  Wood,  Etc. — Whoever  shall  maliciously,, 
wilfully  and  unlawfully  burn,  or  cause  to  be  burned,  any 
wain,  cart,  laden  or  to  be  laden,  with  coal  or  any  other 
goods  or  merchandise,  of  any  other  person  or  persons,  or 
maliciously,  wilfully  and  unlawfully  do  burn,  or  cause  to 
be  burned,  any  heap  of  wood  of  any  other  person,  prepared, 
cut  and  felled,  or  to  be  prepared  cut  or  felled,  for  making- 
of  coals,  billets,  or  talwood,  shall  not  only  lose  and  forfeit 
unto  the  party  grieved  treble  damages  for  such  offense,  to- 
be  recovered  by  action,  but  also  be  punished  by  fine  and 
imprisonment,  in  the  discretion  of  the  Court. — lb..  Sec.  214. 
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Firing  Grass. — Whoever  shall  wilfully,  maliciously  or 
negligently  set  fire  to  or  burn  any  grass,  brush  or  other 
combustible  matter,  so  as  thereby  any  woods,  fields,  fences 
or  marshes  of  any  other  person  or  persons  be  set  on  fire, 
or  cause  the  same  to  be  done,  or  be  thereunto  aiding  or 
assisting,  shall,  upon  conviction  thereof,  be  punished  by  a 
fine  of  not  less  than  five  nor  more  than  one  hundred  dollars, 
or  imprisonment  of  not  more  than  thirty  days  in  the  County 
jail,  and  shall,  moreover,  be  liable  to  the  action  of  any 
person  or  persons  who  may  have  sustained  damage  thereby  : 
Provided,  That  no  person  or  persons  shall  be  prevented 
from  firing  woods,  fields,  lands  or  marshes  within  his  own 
bounds,  so  that  he  suffer  not  the  fire  to  get  without  the 
bounds  of  his  lands  and  injure  the  woods,  fences  or  grass 
of  his  neighbor  or  neighbors. — lb.,  Sec.  215. 

Burning  and  Cutting  Frames  of  Timber  Prepared  for 
Bnilding. — Whoever  shall  maliciously,  unlawfully  and  wil- 
fully burn,  or  cause  to  be  burned,  cut  or  cause  to  be  cut  or 
destroyed,  any  untenanted  or  unfinished  house  or  building 
of  any  frame  or  frames  of  timber  of  any  other  person,  made 
and  prepared,  or  hereafter  to  be  made  or  prepared,  for  or 
towards  the  making  of  any  house  or  houses,  so  that  the 
same  shall  not  be  suitable  for  the  purpose  for  which  it  was 
prepared ;  and  any  tenant  or  tenants  at  will,  for  years  or 
for  life,  who  shall  wilfully  and  maliciously  cut,  deface, 
mutilate,  burn,  destroy  or  otherwise  injure  anv  dwelling- 
house,  outhouse,  erection,  building  or  crops  then  in  the 
possession  of  such  tenant  or  tenants,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  fine  or  imprisonment,  or  both,  in  the  discretion 
of  the  Court.— /&.,  Sec.  317. 

CARDS. 
(See  Gambling.) 

CARRYING  CHALLENGE. 

(See  Duelling.) 
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CARTS. 
{See  Burning.) 

CARRIERS 

Definition. — All  persons  carrying  goods  for  hire,  as  mas- 
ters and  owners  of  ships,  lightermen,  stagecoachmen,  rail- 
roads and  express  companies,  and  the  like,  come  under  the 
denomination  of  common  carriers,  and  are  chargeable,  on 
the  general  custom  of  the  dealer  for  their  faults  or  mis- 
carriages.— 1  Bac.  Abr.,  543. 

1st — Statutory  Provisions  in  Regard  To. 

2d — Duties  and  Responsibii.ities. 

3d — Criminai,  Liability. 

4th — Larceny  of  Goods  Delivered  to  Carrier. 

1st — Statutory  Provisions  in  Regard  To. 

Associations  Not  Chartered  to  Publish  Names  of  Parties 
Interested. — When  any  association  of  individuals  not  hav- 
ing a  charter  from  this  State  shall  undertake  to  carry  for 
hire,  by  railroad,  in  whole  or  in  part,  the  said  individuals 
are  required  to  publish,  in  three  newspapers  of  this  State, 
a  correct  list,  to  be  sworn  to  before  one  of  the  Clerks  of 
Common  Pleas  and  General  Sessions  in  this  State,  of  the 
names  and  residences  of  the  parties  interested  in  the  busi- 
ness of  carrying. — Civil  Code,  Sec.  2566. 

Hoiv  Often  to  Be  Published. — The  said  list  shall  appear 
at  least  once  in  two  months  during  the  time  they  are  engaged 
in  said  business. — lb..  Sec.  2566. 

Common  Lazv  Liability  Not  Limited  by  Public  Notice. — 
No  public  notice  or  declaration  shall  limit  or  in  anywise 
affect  the  liability  at  common  law  of  any  public  common 
carriers  for  or  in  respect  of  any  goods  to  be  carried  and 
conveyed  by  them;  but  they  shall  be  liable,  as  at  common 
law,  to  answer  for  the  loss  of  or  injury  to  any  articles  and 
goods  delivered  to  them  for  transportation,  any  public 
notice  or  declaration  by  them  made   and  given  contrary 
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thereto  or  in  anywise  limiting  such  liabihty  notwithstand- 
ing.—/&.,  Sec.  2567. 

2d — Duties  and  Responsibiuties. 

Liable  for  Delay. — Every  common  carrier  doing  business 
in  this  State  shall  transport  to  its  destination  all  freight 
received  by  them  for  transportation  within  this  State  within 
a  reasonable  time  after  receipt  thereof,  not  exceeding  the 
following  times  after  midnight  of  the  day  of  the  receipt 
thereof,  to  wit :  Betv/een  points  not  over  one  hundred  miles 
apart,  seventy-two  hours ;  between  points  over  one  hundred 
and  not  over  two  hundred  miles  apart,  ninety-six  hours ;  and 
between  points  over  two  hundred  miles  apart,  one  hundred 
and  twenty-four  hours.  The  nearest  route  by  railroad 
shall  be  taken  in  each  case  as  the  distance  between  the 
points :  Provided,  That  notice  be  given  to  the  receiving 
common  carrier  that  prompt  shipment  of  such  freight  is 
required,  and,  when  requested,  such  common  carrier  shall 
insert  in  the  bill  of  lading  the  words  "Prompt  shipment 
required,"  which  shall  be  conclusive  evidence  of  such  notice, 
and  each  common  carrier  shall  extend  such  notice  to  its  con- 
necting line  or  be  liable  for  the  consequences  of  its  failure 
to  do  so. 

That  any  such  common  carrier  failing  to  comply  with 
the  provisions  of  this  section,  except  for  good  and  suffi- 
cient cause,  the  burden  of  proof  of  which  shall  be  on  the 
common  carrier  so  failing,  shall  be  subject,  in  addition  to 
the  liabilities  and  remedies  now  existing  for  unreasonable 
delay  in  the  transportation  of  freight,  to  a  penalty  of  five 
dollars  per  day  for  every  day  of  delay  in  excess  of  the  time 
hereinbefore  limited,  to  be  recovered  by  any  consignee  who 
may  be  injured  in  any  way  by  such  delay,  or  by  the  owner 
or  holder  of  the  bill  of  lading,  in  any  Court  of  competent 
jurisdiction :  Provided,  That  the  sum  of  the  penalty  recov- 
ered shall  not  exceed  the  value  of  the  goods  and  transpor- 
tation charges  thereon :  Provided,  further.  That  any  such 
common  carrier  shall,  within  ten  days  after  demand  in  writ- 
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ing  therefor  by  any  consignee  of  delayed  freight,  or  the 
owner  or  holder  of  the  bill  of  lading,  furnish  a  statement 
in  writing,  specifying  the  date  of  its  receipt  of  such  freight, 
the  cause  of  delay,  and  the  name  of  the  common  carrier 
responsible  therefor.  Any  common  carrier  failing  to  fur- 
nish such  statement  shall  forfeit  to  the  party  demanding  it 
one  dollar  a  day  for  each  day  in  default,  to  be  recovered  as 
aforesaid :  Provided,  further,  That  if  any  such  common 
carrier  shall  prove  that  no  delay  in  violation  of  this  section 
occurred  in  the  transportation  of  such  freight  after  receipt 
thereof  by  it,  and  that  it  extended  the  notice  that  prompt 
shipment  was  required  to  its  connecting  line,  and  that,  by 
the  exercise  of  due  diligence,  it  was  unable  to  discover  the 
cause  of  delay  or  the  name  of  the  common  carrier  respon- 
sible therefor,  it  shall  be  excused  from  liability  under  this 
section :  Provided,  The  provisions  of  this  section  shall  not 
apply  to  any  common  carrier  by  w^ater  routes. — Civil  Code, 
Sees.  2568,  2569. 

Every  claim  for  loss  of  freight,  baggage,  or  property, 
while  in  possession  of  a  common  carrier,  shall  be  adjusted 
and  paid  within  thirty  days,  in  case  of  shipments  wholly 
within  this  State,  and  within  forty  days  in  case  of  ship- 
ments from  without  the  State,  after  filing  such  claim  with 
the  agent  of  the  carrier  at  the  point  of  destination :  Pro- 
vided, No  claim  shall  be  filed  until  the  arrival  of  the  goods, 
or  a  part  thereof,  at  the  point  of  destination,  or  until  after 
the  lapse  of  a  reasonable  time  for  the  arrival  thereof.  In 
every  case  such  common  carrier  shall  be  liable  for  the 
amount  of  such  loss,  or  damage,  together  with  interest  from 
date  of  filing  of  claim.  Failure  to  pay  the  claim  within  the 
time  prescribed  shall  subject  such  carrier  to  a  penalty  of 
fifty  dollars,  to  be  recovered  by  any  consignee,  or  consignees, 
aggrieved :  Provided,  That  the  claimant  shall  recover  the 
full  amount  claimed  by  reason  of  his  loss  or  damage. — Act 
498,  25  Stat.,  1077. 
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3d — Criminal  Liability. 

Charging  Unreasonable  Rates  Prohibited. — If  any  rail- 
road corporation  organized  or  doing  business  in  this  State 
tinder  the  Act  of  Corporation,  or  general  law  of  this  State 
now  of  force,  or  which  may  hereafter  be  enacted,  or  any 
railroad  corporation  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  other  State,  and  doing- 
business  in  this  State,  shall  charge,  collect,  demand  or 
receive  more  than  a  fair  and  reasonable  rate  of  toll  or  com- 
pensation for  transportation  of  passengers  or  freight  of 
any  description,  or  for  the  use  and  transportation  of  any 
railroad  car  upon  its  track,  or  any  of  its  branches,  or  upon 
any  railroad  within  this  State  which  it  has  the  right,  license 
or  permission  to  use,  operate  or  control,  the  same  shall  be 
deemed  guilty  of  extortion,  and,  upon  conviction  thereof, 
shall  be  fined  in  a  sum  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars. — Crim.  Code,  Sec.  667. 

Unjust  Discrimination  Prohibited. — If  any  railroad  cor- 
poration, aforesaid,  shall  make  any  unjust  discrimination  in 
its  rates  of  charges  of  toll  as  compensation  for  transporta- 
tion of  passengers  or  freight  of  any  description,  or  for  the 
use  and  transportation  of  any  railroad  car  upon  its  said 
road,  or  any  branches  thereof,  or  upon  any  railroads  con- 
necting therewith  which  it  has  the  right,  license  or  permis- 
sion to  operate  or  control  within  this  State,  the  same  shall 
be  deemed  guilty  of  having  violated  the  provisions  of  the 
law  for  the  regulation  of  railroad  freight  and  passenger 
traffic  in  this  State,  and,  upon  conviction  thereof,  shall  be 
fined  in  a  sum  not  less  than  one  hundred  nor  more  than  one 
thousand  dollars. — lb.,  Sec.  668. 

4th — Larceny  of  Goods  Delivered  to  Carrier. 

It  hath  been  holden,  that  a  carrier  embezzling  goods, 
which  he  has  received  to  carry  to  a  certain  place,  is  not 
guilty  of  felony,  because  there  was  not  a  felonious  taking; 
but  it  is  liable  only  to  a  civil  action. — 1  Hawk.,  89,  90. 
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A  Breach  of  Trust  Punished  as  Larceny. — Any  person 
committing  a  breach  of  trust,  with  fraudulent  intention, 
shall  be  held  guilty  of  larceny ;  and  so  shall  any  person  who 
shall  hire  or  counsel  any  other  person  to  commit  a  breach 
of  trust,  with  a  fraudulent  intention. — Crim.  Code,  Sec. 
188. 

CATTLE. 

1st — Larceny  Of. 

2d — Malicious  Shooting  or  Wounding  Of. 
3d — Marking^  Branding  or  Disfiguring. 
4th — Breaking  Into  Fields. 

5th — Killing  for  Packing  Without  Having  Been 
Penned  for  Twelve  Hours. 

1st — Larceny  Of. 

Any  person  found  guilty  of  the  larceny  of  any  horse, 
mule,  cow,  hog,  or  any  other  live  stock,  shall  suffer 
imprisonment  in  the  State  Penitentiary  at  hard  labor  for  a 
period  of  not  less  than  one  year  nor  more  than  ten  years, 
and  such  fine  as  the  Court,  in  its  discretion,  may  see  fit  to 
impose. — Crim.   Code,   Sec.    183. 

2d — Malicious  Shooting  or  Wounding  Of. 

Whoever  shall  wilfully,  unlawfully  and  maliciously  cut, 
shoot,  maim,  wound,  or  otherwise  injure  or  destroy  any 
horse,  mule,  neat  cattle,  hog,  sheep,  goat,  or  any  other  kind, 
class,  article,  or  description  of  personal  property,  the  goods 
and  chattels  of  another,  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  or  imprisoned, 
at  the  discretion  of  the  Judge  before  whom  the  case  shall 
be  tried :  Provided,  That  when  the  damage  to  such  property 
does  not  exceed  twenty  dollars,  the  penalty  shall  be  a  fine  of 
not  more  than  one  hundred  dollars,  or  imprisonment  for  a 
period  of  not  more  than  thirty  days. — Crim.  Code,  Sec. 
222. 
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3d — Marking,  Branding  or  Disfiguring. 

Whoever  shall  be  lawfully  convicted  of  wilfully  and 
knowingly  marking,  branding  or  disfiguring  any  horse, 
mare,  gelding,  filly,  ass,  mule,  bull,  cow,  steer,  ox  or  calf  of, 
or  belonging  to,  any  other  person,  shall,  for  each  and  every 
horse,  mare,  gelding,  colt,  filly,  ass,  mule,  bull,  cow.  steer, 
ox  or  calf  which  he  shall  or  may  be  convicted  of  marking, 
branding  or  disfiguring,  as  aforesaid,  be  subject  to  a  penalty 
of  one  hundred  dollars,  or  to  imprisonment  for  a  term  not 
exceeding  six  months,  or  both,  in  the  discretion  of  the 
Court ;  and  in  case  the  said  offender  shall  afterwards  repeat 
or  commit  a  like  offense,  on  conviction  thereof  he  shall  be 
liable  to  a  fine  of  two  hundred  dollars,  or  to  imprisonment 
for  a  term  not  exceeding  one  year,  or  both,  in  the  discretion 
of  the  Court,  for  each  and  every  horse,  mare,  gelding,  colt, 
filly,  ass,  mule,  bull,  cow,  steer,  ox  or  calf  by  him  so  marked, 
branded  or  disfigured. — Ih.,  Sec.  226. 

Construed. — Applies  only  to  such  fraudulent  marking,  etc.,  as 
intended  to  prevent  the  owner  from  knowing  his  property. — Shelton  v. 
Gaffe,  Chev.,  lOS. 

Whoever  shall  be  lawfully  convicted  of  wilfully  and 
knowingly  marking,  branding  or  disfiguring  any  sheep,  goat 
or  hog  of,  or  belonging  to,  any  other  person,  shall,  for  each 
and  every  sheep,  goat  or  hog  which  he  shall  or  may  be  con- 
victed of  marking,  branding  or  disfiguring,  as  aforesaid,  be 
subject  to  a  penalty  of  twenty-five  dollars,  or  to  imprison- 
ment for  a  term  not  exceeding  twenty  days;  and,  in  case 
the  said  offender  shall  afterwards  repeat  or  commit  a  like 
offense,  on  conviction  thereof  he  shall  be  liable  to  a  fine  of 
fifty  dollars,  or  to  imprisonment  for  a  term  not  exceeding 
thirty  days  for  each  and  every  sheep,  goat  or  hog  by  him  so 
marked,  branded  or  disfigured. — lb.,  Sec.  227. 

4th — Breaking  Into  Fields. 

If  a  man  find  the  beasts  of  a  stranger  wandering  on  his 
grounds,  doing  him  hurt  or  damage,  he  may  detain  him 
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until  satisfaction  be  made  him  of  the  injury  he  has  thereby 
sustained. — 3  Bl.  Com.,  Sec.  7. 

If  any  horses,  mules,  cattle,  hogs,  sheep,  or  goats,  shall 
break  into  or  be  found  in  any  field,  in  which  shall  be  grow- 
ing, or  ungathered,  any  grain,  cotton,  or  vegetable  produc- 
tion, raised  for  market  or  domestic  consumption,  the  said 
field  being  enclosed  with  a  lawful  fence,  according  to  the 
provisions  of  the  statute  (see  Fences),  it  shall  be  lawful 
for  the  owner  or  possessor  of  such  field  to  seize  such  horses, 
mules,  cattle,  hogs,  sheep,  or  goats,  and  impound  them ;  and, 
as  compensation  for  such  seizure,  may  demand  of  the  owner 
of  every  horse,  mule,  ass,  genet,  bull,  ox,  cow,  calf,  or  swine, 
the  sum  of  fifty  cents,  and  for  every  sheep,  goat,  or  other 
animal  not  herein  named,  the  sum  of  twenty-five  cents, 
together  with  just  damages  for  injuries  sustained,  which 
reclamation  shall,  when  possible,  be  laid  before  the  owner 
of  the  trespassing  stock  within  forty-eight  hours  after 
seizure  and  disposition  thereof,  in  case  the  owner  does  not 
obtain  such  release,  and  all  provisions  and  penalties  of  the 
same  as  to  pound  breach  shall  apply. — Civil  Code,  Sec. 
2312. 

If  any  person,  whose  fields  are  not  enclosed  by  a  lawful 
fence,  shall  kill,  wound,  maim,  chase,  worr}^,  or  in  any 
manner  injure  any  cattle,  horses,  hogs,  sheep,  or  goats, 
which  shall  be  found  in  such  field,  whether  cultivated  or 
not,  or  shall  cause  or  procure  the  same  to  be  done  by  any 
other  person,  such  person  so  offending  shall  be  liable  to  an 
action,  and  the  plaintiff  shall  recover  full  satisfaction  for 
the  injury,  with  costs. — Ih.,  Sec.  2313. 

Where  the  general  stock  law  is  not  in  force,  the  entry  of  domestic 
animals  on  railroad  track  is  not  a  trespass. — Murray  v.  B.  R.  Co., 
10  Rich.,  227. 

It  shall  be  unlawful  for  any  person  in  any  County  or 
section  which  is  exempt  from  the  operation  of  the  General 
Stock  Law  to  plant  or  cultivate  any  crop  which  is  not 
enclosed  bv  a  lawful  fence. — Civil  Code,  Sec.  2314. 
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5TII — Killing   for   Packing,  Without   Having  Been 
Previously  Penned  for  Twelve  Hours. 

In  case  any  person  shall  kill  any  cattle  to  put  in  barrels 
for  sale,  without  having  first  penned  them  twelve  hours 
before  killing  them,  every  such  person  shall  forfeit  the  sum 
of  ten  dollars,  current  money,  for  every  head  of  cattle  so 
killed,  to  the  person  who  will  sue  for  the  same,  to  be  recov- 
ered before  any  Magistrate. — Civil  Code,  Sec.  2409. 

CHALLENGE  TO  FIGHT. 

{See  Duelling.) 

CHALLENGE  JURORS. 
{See  Courts  of  Magistrates.) 

CHAMPERTY. 

Champerty  is  a  bargain  with  a  plaintiff  or  defendant, 
campitm  partire,  to  divide  the  land  sued  for  between  them, 
if  they  prevail  at  law,  the  champertor  undertaking  to  carry 
on  the  suit  at  his  own  expense. 

This  offense  differs  from  maintenance  in  this,  that  in 
the  latter  the  person  assisting  the  suitor  receives  no  benefit, 
while  in  the  former  he  receives  some  portion  or  other  of  the 
land  or  property  thereof  sued  for. — 1  Hawk.,  207 ;  4  Bl. 
Com.,  135. 

2d — Its  Punishment. 

The  punishment  of  champerty  is  by  fine  and  imprison- 
ment ;  and,  in  case  of  buying  pretended  title  to  lands,  a  for- 
feiture of  the  full  value  of  the  land. 

CHEATS. 

A  cheat  is  a  deceitful  practice,  of  a  public  nature,  in 
defrauding  another  of  a  known  right,  by  some  artful  device, 
contrary  to  the  plain  rules  of  common  honesty. — 1  Hawk., 
343. 

Cheats  are  either — 
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1st — At  Common  Law;  or 
2d — By  Statute. 

1st — At  Common  Law. 

Wlmt  Constitutes  a  Cheat  at  Common  Law. — To  consti- 
tute a  cheat  at  common  law,  the  offense  must  be : 

1.  Of  a  pubHc  nature;  for  every  species  of  fraud  and 
dishonesty  in  transactions  between  individuals  is  not  the 
subject  matter  of  a  criminal  charge  at  common  law;  it  must 
be  such  as  is  calculated  to  defraud  numbers,  and  to  deceive 
the  people  in  general. 

2.  The  cheating  must  be  done  by  false  weights,  false 
measures,  false  tokens,  or  the  like,  calculated  to  deceive 
numbers. 

3.  The  object  in  defrauding  must  be  successful,  otherwise 
it  is  a  mere  attempt. — 2d  East.  P.  C,  816;  6  Mass.  R.,  72; 
2  Burr.,  1,  125;  2  Mass.,  139. 

As  illustrations : 

On  an  indictment  against  the  defendant,  a  miller,  for 
changing  corn  delivered  him  to  be  ground,  and  giving  bad 
corn  instead  of  it,  it  was  moved  to  quash  the  same,  because 
it  was  only  a  private  cheat,  and  not  of  a  public  nature.  It 
was  answered  that,  being  a  cheat  in  the  way  of  trade,  it 
concerned  the  public,  and,  therefore,  was  indictable.  And 
the  Court  was  unanimously  agreed  not  to  quash  it.  (T. 
16,  G.  2,  K.  &  Wood.  Sess.  C.  V.,  1.)  A  person  falsely 
pretending  that  he  had  power  to  discharge  soldiers,  took 
money  of  a  soldier  to  discharge  him ;  and  being  indicted  for 
the  same,  the  Court  held  the  indictment  to  be  good.  (T.  3, 
C,  Serlstead's  Case,  1  Latch.,  202.)  As  there  are  frauds 
which  may  be  relieved  civilly,  and  not  punished  criminally 
(with  the  complaints  whereof  the  Court  of  Equity  do  gen- 
erally abound),  so  there  are  other  frauds  which,  in  a  special 
case,  may  not  be  helped  civilly,  and  yet  shall  be  punished 
criminally ;  thus,  if  a  minor  goes  about  the  town  and,  pre- 
tending to  be  of  age,  defrauds  many  persons  by  taking 
credit  for  considerable  quantities  of  goods,  and  then  insists 
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on  his  nonage,  the  persons  injured  cannot  recover  the  value 
of  their  goods,  but  they  may  indict  and  punish  him  for  a 
common  cheat. — Barl.,  100. 

Finally,  the  distinction,  which,  as  it  seemeth,  will  solve 
almost  all  cases  of  this  kind,  was  taken  in  the  case  of  K.  and 
Wheatley,  H.  1,  G.  3.  The  defendant  was  indicted  and 
convicted  for  selling  beer  short  of  the  due  and  just  measure, 
to  wit,  sixteen  gallons  as  for  eighteen.  It  was  moved  in 
arrest  of  judgment,  and  by  the  Court,  this  is  only  an  incon- 
venience and  injury  to  a  private  person,  arising  from  that 
private  person's  own  negligence  and  carelessness  in  not 
measuring  the  liquor  upon  receiving  it,  to  see  whether  it 
held  out  the  just  measure  or  not.  Offenses  that  are  indict- 
able must  be  such  as  affect  the  public;  as  if  a  man  used  false 
weights  and  measures,  and  sells  by  them  to  all,  or  to  many 
of  his  customers,  or  uses  them  in  the  general  course  of  his 
dealing. 

So,  if  there  is  a  conspiracy  to  cheat:  for  these  are  decep- 
tions that  common  care  and  prudence  are  not  sufficient  to 
guard  against.  These  are  much  more  than  private  injuries; 
they  are  public  offenses.  But  in  the  present  case,  it  is  a 
mere  private  imposition  or  deception;  no  false  weights  or 
measures  are  used;  no  conspiracy;  only  an  imposition  on 
the  person  he  was  deaHng  with,  in  delivering  him  a  less 
quantity  instead  of  a  greater,  which  the  other  carelessly 
accepted.  It  is  only  a  nonperformance  of  his  contract;  for 
which  nonperformance  he  may  bring  his  action.  So  the 
selling  an  unsound  horse  for  a  sound  one  is  not  indictable ; 
the  buyer  should  be  more  on  his  guard.  And  the  distinction 
which  was  laid  down  as  proper  to  be  attended  to  in  all  cases 
of  this  kind,  is  this :  That  in  such  impositions  or  deceits, 
where  common  prudence  may  guard  persons  against  their 
suffering  from  them,  the  offense  is  not  indictable,  but  the 
party  is  left  to  his  civil  remedy  for  the  redress  of  the  injury 
that  has  been  done  to  him;  but  where  false  weights  and 
measures  are  used,  or  false  tokens  produced,  or  such 
methods  taken  to  cheat  and  deceive,  as  people  cannot,  by  any 
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ordinary  care  or  prudence,  be  guarded  against,  then  it  is  an 
offense  indictable. — Burr.  Rpts.,  1,  125. 

2d^By  Statute. 

Whoever  shall,  falsely  and  deceitfully,  obtain  or  get  into 
his  or  their  hands  or  possession,  any  money,  goods,  chattels, 
jewels,  or  other  things,  of  any  other  person  or  persons,  by 
color  and  means  of  any  false  token  or  counterfeit  letter 
made  in  any  other  man's  name,  every  person  or  persons  so 
offending,  and  being  thereof  lawfully  convicted,  shall  suffer 
such  imprisonment  as  the  Court  may  adjudge :  Provided, 
That  when  the  money,  goods,  chattels  and  other  things  so 
obtained  do  not  exceed  in  value  twenty  dollars,  then  the 
said  offense  shall  be  punished  by  a  fine  not  to  exceed  one 
hundred  dollars,  or  by  imprisonment  for  a  term  not  exceed- 
ing thirty  days. — Crim.  Code,  Sec.  219, 

Cheating  by  false  \oken.-— State  v.  Stroll,  1  Rich.,  244. 

Proof  of  obtaining  the  satisfaction  of  a  debt  by  false  pretenses  will 
not  sustain  an  indictment  charging  the  obtaining  of  money  by  false 
pretenses.— (Siafe  v.  Daniel,  83  S.  C,  309;  65  S.  E.,  236. 

Any  person  who  shall,  by  any  false  pretense  or  represen- 
tation, obtain  the  signature  of  any  person  to  any  written 
instrument,  or  shall  obtain  from  any  other  person  any 
chattel,  money,  valuable  security,  or  other  property,  real  or 
personal,  with  intent  to  cheat  and  defraud  any  person  of 
the  same,  shall  be  guilty  of  a  misdemeanor,  and  shall,  on 
conviction,  be  sentenced  to  pay  a  fine  not  exceeding  five 
hundred  dollars,  and  undergo  an  imprisonment  not  exceed- 
ing three  years :  Provided,  always,  That  if  the  sum  in  the 
written  instrument  or  the  value  of  the  property  so  obtained 
does  not  exceed  twenty  dollars,  the  punishment  shall  be  by 
fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment 
not  exceeding  thirty  days:  And  provided,  further.  That  if, 
upon  the  trial  of  any  person  indicted  for  such  a  misde- 
meanor, it  shall  be  proved  that  he  obtained  the  property  in 
such  a  manner  as  to  amount  in  law  to  larceny,  he  shall  not, 
by  reason  thereof,  be  entitled  to  be  acquitted  of  such  misde- 
meanor; and  no  person  tried  for  such  misdemeanor  shall 
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be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the 
same  facts. — Crim.  Code,  Sec.  220. 

False  pretense  is  such  a  fraudulent  representation  of  an  existing  or 
past  fact,  by  one  who  knows  it  not  to  be  true,  as  is  adapted  to  induce 
tihe  person  to  whom  it  is  made  to  part  with  something  of  value.  A 
mere  promise  to  do  something  in  the  future  is  not  such  a  pretense. — 
State  V.  Haines,  23  S.  C,  170, 

Indictment.— Should  charge  that  the  defendant  made  the  false  pre- 
tenses at  the  time,  knowing  them  to  be  false. — State  v.  Freeman,  43 
S.  C,  105;  20  S.  E.,  974. 

A  distinction  is  to  be  observed  between  a  false  pretense 
and  a  false  affirmation. 

In  H.  13,  G.  2,  and  Munoz,  it  was  adjudged  that  an  indict- 
ment, averring  the  offense  to  be  false  tokens,  without  show- 
ing Avhat  those  false  tokens  are,  is  not  sufficient;  and  that 
the  fraudulently  procuring  a  note  from  a  person,  by  falsely 
affirming  that  there  was  one  in  the  next  room  that  would 
pay  the  money  due  upon  it,  whereas,  in  fact,  there  was  no 
such  person  in  the  next  room,  is  not  a  false  token,  but  a 
false  affirmation  only. — Sess.  Ch.  V.,  201 ;  Str.,  1129. 

It  hath,  however,  been  held  that  obtaining  property  from 
an  ignorant  person  by  threats  of  a  prosecution  for  stealing, 
or  by  threats  of  his  life,  constitutes  the  offense  of  swin- 
dling.^— State  V.  Vanghan  &  Holcolm,  1  Bay,  282. 

But  the  selling  a  blind  horse  as  sound,  or  a  free  girl  as  a 
slave,  are  not  within  the  statute. — State  v.  Delyon,  1  Bay, 
353 ;  and  State  v.  Wilson,  2  M.  C.  R.,  135. 

FORM  No.  74— WARRANT  TO  APPREHEND  A  CHEAT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable: 

Whereas,   Complaint   upon   oath   has   been   made   unto   me   by   C.   D., 

that    at ,    in   the    County   and    State   aforesaid,    on    the 

day  of ,  A.  D.  19 — ,  one  E.  F.,  by  a  false  privy 

token  (or  counterfeit  letter  or  order,  or  writing),  that  is  to  say,  by 
(here  particularize  the  offense),  did  falsely  and  decitfuUy  obtain, 
and   get   into   his  hands   and   possession    (here  mention  the   things),  of 

the  value  of dollars,  the  proper  goods  and  chattels  of  him,  the 

said  C.  D.,  contrary  to  the  statute  in  that  case  made. 
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These  are  therefore  to  command  you  to  apprehend  the  said  defendant, 
E.  F.,  and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given   under  my  hand   and   seal,  the day   of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLLVA, 

CoUKTY   OF 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said 
County   of  the   said   State,   C.   D.,   who,   being   duly   sworn,   says:   That 

at ,  in  the  said  County  and  State,  on  the day  of 

,   19 — ,  one  E.   F.,  by  a  false  privy  token    (here  state 

what  the  false  token  was  and  all  the  means  used),  that  is  to  say,  by 
(here  set  forth  at  large  the  particulars  of  the  charge),  did  falsely  and 
deceitfully   obtain    (here    mention    articles    so   obtained)    of   the    value 

of dollars,  of  the   proper   goods   and   chattels   of  him,   the   said 

C.  D.,  contrary  to  the  statute  in  that  case  made. 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 


•J 


C.  D. 


Sworn  to  before  me,  this day  of — ■ ■ — ,  19 — . 

A.  B., 

Magistrate. 

CHECKS. 

Misdemeanor  to  Drazv  a  Check  When  Drawee  Has  No 
Funds  on  Deposit. — Any  person  who  shall  hereafter  draw 
and  utter  any  check,  draft,  or  order  upon  a  bank,  banking 
house,  person,  firm,  or  corporation,  with  which  or  whom  he 
has  not,  at  the  time,  sufficient  funds  to  meet  the  same,  and 
shall  thereby  obtain  from  another  money  or  other  thing  of 
a  value  or  induce  such  person  to  surrender  or  postpone  any 
remedy  he  may  have  against  such  drawer,  shall  be  guilty  of 
a  misdemeanor,  and,  upon  conviction,  shall  be  punished  by 
fine  or  imprisonment,  in  the  discretion  of  the  Court;  the 
ofifense  to  be  within  the  jurisdiction  of  the  Magistrate's 
Court  if  the  value  of  the  property  obtained  be  less  than 
twenty  dollars,  and  be  punished  by  a  fine  not  exceeding  one 
hundred  dollars,  or  imprisonment  not  exceeding  thirty  days : 
Provided,  That  if  such  person  shall  deposit  with  the  drawee 
of  such  paper,  within  thirty  days  thereafter,  funds  suffi- 
cient to  meet  the  same,  with  all  costs  and  interests  which 
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may  have  accrued,  the  prosecution  under  this  section  shall 
be  discontinued. — Crim.  Code,  Sec.  208. 

CHILD  LABOR. 

No  Child  Under  Twelve  Years  to  Work  in  Factory. — No 
child  under  the  age  of  twelve  years  shall  be  employed  in 
any  factory,  mine  or  textile  establishment  of  this  State. — 
Crim.  Code,  Sec.  422. 

Children  Under  Age  of  Sixteen;  What  Hours  Shall 
Work. — No  child  under  the  age  of  sixteen  years  shall  be 
permitted  to  work  between  the  hours  of  eight  o'clock  p.  m. 
and  six  o'clock  in  the  morning  in  any  factory,  m.ine  or 
textile  manufactory  of  this  State :  Provided,  That  children 
under  the  age  of  sixteen,  whose  employment  is  permissible 
under  the  provisions  of  this  chapter,  may  be  permitted  to 
work  after  the  hours  of  eight  p.  m.,  in  order  to  make  up 
lost  time  which  has  occurred  from  some  temporary  shut- 
down of  the  mill,  on  account  of  accident  or  breaking  down 
in  the  machinery,  which  has  caused  loss  of  time :  Provided, 
however,  That  under  no  circumstances  shall  a  child  below 
the  age  of  sixteen  work  later  than  the  hour  of  nine  p.  m. — 
Ih.,  Sec.  423. 

Penalty  for  Violating  the  Foregoing  Sections. — That  any 
owner,  superintendent,  manager  or  overseer  of  any  factory, 
mine  or  textile  manufacturing  establishment,  or  anv  other 
person  thereof  or  connected  therewith,  who  shall  knowingly 
employ  any  child  contrary  to  the  provisions  of  this  chapter, 
shall  be  guilty  of  a  misdemeanor,  and  for  every  such  offense 
shall,  upon  conviction  thereof,  be  fined  not  less  than  ten 
dollars  nor  more  than  fifty  dollars,  or  be  imprisoned  not 
longer  than  thirty  days,  at  the  discretion  of  the  Court. — lb., 
Sec.  424. 

That  any  parent,  guardian,  or  other  person  having  under 
his  or  her  control  any  child,  who  consents,  suffers  or  per- 
mits the  employment  of  his  or  her  child  or  ward  under  the 
ages  above  provided,  or  who  knowingly  or  wilfully  misrep- 
resents the  age  of  such  child  or  ward  to  any  of  the  persons 
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named  in  the  foregoing  section,  in  order  to  obtain  employ- 
ment for  such  child  or  ward,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  for  every  such  offense  shall,  upon  con- 
viction thereof,  be  fined  not  less  than  ten  dollars  nor  more 
than  fifty  dollars,  or  be  imprisoned  not  longer  than  thirty 
days,  in  the  discretion  of  the  Court. — Ih.,  Sec.  425. 

Children  Under  the  Age  of  Fourteen;  Sworn  Statement 
as  to  Ages  to  Be  Required. — In  the  employment  of  any 
child  under  the  age  of  fourteen  years  in  any  factory,  mine 
or  textile  manufacturing  establishment,  the  owner  or  super- 
intendent of  such  factory,  mine  or  textile  manufacturing 
establishment  shall  require  of  the  parent,  guardian,  or 
person  standing  in  loco  parentis  of  such  child,  a  sworn 
statement,  made  in  duplicate,  in  which  shall  be  recorded 
the  name,  birthplace,  age  and  place  of  residence  of  every 
such  child  under  fourteen  years  of  age,  the  original  of 
which  statement  shall  be  produced  for  inspection  on  the 
demand  of  Commissioner  of  Agriculture,  Commerce  and 
Industries,  or  his  agents  or  inspectors,  and  the  duplicate  of 
which  shall  be  forwarded  to  the  Commissioner  at  his  office 
at  Columbia ;  the  Commissioner  shall  thereupon  issue  permit 
for  employment. 

Any  person  knowingly  furnishing  a  false  statement  of 
the  age  of  such  child,  or  children,  shall  be  guilty  of  a  mis- 
demeanor, punishable  as  set  forth  in  the  foregoing  sec- 
tion.—See  Ih.,  Sec.  426. 

Children  Forbidden  to  Do  Certain  Work. — It  shall  be 
the  duty  of  each  corporation  or  other  employer  to  place  in 
one  or  more  conspicuous  places  in  each  room  of  the  factory 
in  which  any  children  under  fourteen  years  of  age  are 
employed  a  notice  or  notices  to  the  effect  that  said  children 
are  forbidden  to  clean  any  gears,  cams  or  pulleys,  or  to 
clean  in  dangerous  proximity  thereto,  while  the  same  are 
in  motion  by  aid  of  steam,  water,  electricity  or  other 
mechanical  power;  and  no  such  employer,  or  its  officers, 
superintendents,  overseers  or  agents  shall  knowingly  or 
wilfully  permit  or  consent  to  such  children  so  cleaning  the 
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said  moving  parts ;  and  any  officer,  superintendent,  overseer 
or  agent  violating  the  provisions  of  this  section  shall  be 
punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one 
hundred  dollars  for  each  offense. — lb..  Sec.  427. 

CLAIM   AND   DELIVERY   OF   PERSONAL   PROP- 
ERTY. 

1st — The  Nature  of  This  Action  and  What  Prop- 
erty May  Be  Thus  Claimed. 

2d — The  Aeeidavit. 

3d — The  Undertaking  oe  Plaintiee. 

4th — The  Endorsement  on  Affidavit  and  Summons 
to  Defendant. 

5tii — Justification  of  Peaintief's  Sureties. 

6th — Duties  of  Constable. 

7th — Redelivery  to  Defendant^  and  His  Surety. 

8th — Claim  of  Property  by  a  Third  Person. 

9th — Trial  of  Case  and  Judgment. 

10th — Forms. 

]ST — Nature  of  This  Action   and   What   Property 
May  Be  Thus  Claimed. 

This  remedy  is  allowed  only  in  actions  for  the  recovery 
of  the  possession  of  personal  property.  While  the  plaintiff 
may  recover  either  the  possession  or  the  value  of  the  prop- 
erty sued  for,  he  cannot  have  nor  ask  for  both ;  when,  there- 
fore, the  complaint  demands  judgment  for  the  value  of  the 
property,  the  remedy  provided  in  this  statute  cannot  be 
allowed.— Tillinghast  &  Shearman's  N.  Y.,  632. 

Lender  the  same  authority,  this  action  must  be  brought 
(first)  against  the  party  who  has,  at  the  time  of  initiating 
the  proceedings,  the  possession,  in  fact  or  in  law,  and  the 
practical  control  of  the  property  claimed:  (second)  must 
be  brought  by  the  owner  of  the  property,  or  whoever  is 
entitled  to  the  present  possession;  and  (third)  is  applicable 
only  to  personal  property. — lb.,  633  and  634. 
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2d — The  Affidavit. 

Before  any  process  shall  be  issued  in  an  action  to  recover 
the  possession  of  personal  property,  the  plaintiff,  his  agent, 
or  attorney,  shall  make  proof  by  affidavit,  showing : 

(1)  That  the  plaintiff  is  the  owner,  or  entitled  to  imme- 
diate possession,  of  the  property  claimed,  particularly 
describing  same. 

(3)  That  such  property  is  wrongfully  withheld  or 
detained  by  the  defendant. 

(3)  The  cause  of  such  detention  or  withholding  thereof, 
according  to  the  best  knowledge,  information  and  belief  of 
the  person  making  the  affidavit. 

(4)  That  said  personal  property  has  not  been  taken  for 
any  tax,  fine,  or  assessment,  pursuant  to  statute,  or  seized 
by  virtue  of  an  execution  or  attachment  against  the  prop- 
erty of  said  plaintiff;  or,  if  so  seized,  that  it  is  exempt  from 
such  seizure  by  statute. 

(5)  The  actual  value  of  said  personal  property. — C.  C. 
P.,  Sec.  80,  d.  11. 

Affidavit  must  state  that  value  of  the  property  does  not  exceed  one 
hundred  dollars. — Williams  v.  Irhy,  10  S.  C,  371. 

Magistrate  has  no  jurisdiction  where  chattels  are  alleged  to  be  of 
value  of  $100,  and  damages  are  claimed  in  addition. — Reynolds  v.  Philips. 
72  S.  C,  33;  51  S.  E.,  523. 

It  is  not  necessary  to  allege  in  summons  that  plaintiff  is  entitled  to 
the  possession  of  the  property;  it  is  sufficient  to  allege  that  the  defendant 
is  in  unlawful  possession  of  property  belonging  to  the  plaintiff. — Dillard 
V.  Samuels,  25  S.  C,  318. 

Jurisdiction  of  Magistrates  in  matters  of  contract  determined  by 
amount  claimed,  not  by  amount  due. — Brunson  v.  Furtick,  72  S.  C,  582. 
Cited.— Bes«  \.  S.  A.  L.  R.  R.,  72  S.  C,  480;  52  S.  E.,  223. 

3d — The  Undertakixg  of  Plaintiff. 

The  plaintiff  must  give  a  written  undertaking,  executed 
by  one  or  more  sufficient  sureties,  to  be  approved  by  the 
Magistrate  before  whom  such  action  is  commenced,  to  the 
effect  that  they  are  bound  in  double  the  value  of  such  prop- 
erty as  stated  in  said  affidavit : 

(1)   For  the  prosecution  of  said  action. 


Claim  and  Delivery.  141 


(2)  For  the  return  of  said  property  to  the  defendant,  if 
return  thereof  be  adjudged;  and 

(o)  For  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  said  plaintiff. — C.  C  P., 
Sec.  80,  d.  12. 

The  Magistrate  before  whom  the  action  is  commenced 
must  endorse  his  approval  on  the  undertaking.  May 
require  more  than  one  surety ;  but  no  changes  can  be  made 
in  the  undertaking  without  the  sureties'  consent 

Amendments. — The  Court  of  Trial  Justices  may  allow 
the  plaintiff  to  strengthen  the  undertaking  by  additional 
sureties,  or  allow  amendments,  when  the  original  ones  are 
defective,  no  fraud  being  shown. — Tillinghast  &  vShear. 
N.  Y.  Prac,  641. 

Such  undertaking  not  necessary  unless  the  plaintiff  claims  the  immedi- 
ate delivery  of  the  property. — Dillard  v.  Samuels,  25  S.  C,  318. 

4th — The  Endorsement  on  the  Aeeidavit,  and  the 
Summons  to  Defendant. 

On  receipt  of  the  affidavit,  and  the  undertaking,  already 
described,  the  Magistrate  shall  endorse  upon  said  affidavit 
a  direction  to  any  Constable  of  the  County  in  which  said 
Magistrate  shall  reside,  requiring  said  Constable  to  take  the 
property  described  therein  from  the  defendant,  and  keep  the 
same,  to  be  disposed  of  according  to  law. 

Of  the  Summons  to  Defendant. — The  Magistrate  shall 
at  the  same  time  issue  a  summons,  with  a  copy  of  the  under- 
taking, directed  to  the  defendant,  and  requiring  him  to 
appear  before  said  Magistrate  at  a  time  and  place  to  be 
therein  specified,  and  not  more  than  twenty  days  from  the 
date  thereof,  to  answer  the  complaint  of  said  plaintiff  ;and 
the  said  summons  shall  contain  a  notice  to  the  defendant 
that,  in  case  he  shall  fail  to  appear  at  the  time  and  place 
therein  mentioned,  the  plaintiff  will  have  judgment  for  the 
possession  of  the  property  described  in  said  affidavit,  with 
the  costs  and  disbursements  of  said  action. — C.  C.  P.,  Sec. 
80,  d.  12. 
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The  summons  is  fatally  defective  if  it  name  a  day  for  trial  more  than 
twenty  days  after  its  date.^ — Simmons  v.  Cochran,  29  S.  C,  31;  6 
S.  ?:.,  859. 

Immaterial  whether  the  summons  is  addressed  to  the  defendant  or 
officer.— SeZZ  v.  Pruitt,  51  S.  C,  347;  29  S.  E.,  6. 

5th — Justification  q-^  Pi^aintifi^'s  Sureties. 

Notice  in  Writing  to  Be  Served. — The  defendant  may 
at  any  time  after  such  service,  and  at  least  two  days  before 
the  return  day  of  said  summons,  serve  upon  plaintiff,  or 
upon  the  Constable  who  made  such  service,  a  notice  in 
writing  that  he  excepts  to  the  sureties  in  said  bond  or  under- 
taking; and  if  he  fail  to  do  so,  all  objections  thereto  shall 
be  waived.  If  such  notice  be  served,  the  sureties  shall 
justify,  or  the  plaintiff  give  new  sureties,  on  the  return  day 
of  said  summons,  who  shall  then  appear  and  justify,  or  said 
Magistrate  shall  order  said  property  delivered  to  defendant, 
and  shall  also  render  judgment  for  defendant's  costs  and 
disbursements. — Ih.,  Sec.  80,  d.  14. 

Waiver  of  any  irregularity  or  defect  in  undertaking  by  not  except- 
ing.—Crowi^r  V.  Watson,  59  S.  C,  495;  38  S.  E.,  126. 

6th — Duties  of  Constable. 

The  Constable  to  whom  said  affidavit,  endorsement  and 
summons  shall  be  delivered,  shall  forthwith  take  the  prop- 
erty described  in  said  affidavit  if  can  find  the  same,  and 
keep  the  same  in  his  custody. — lb.,  Sec.  80,  d.  13. 

The  Constable  can  take  property  only  from  the  defendant 
or  his  agent ;  otherwise  he  would  be  liable  as  a  trespasser. 

Concealed  Property. — If  the  property,  or  any  part 
thereof,  be  concealed  in  a  building  or  enclosure,  the  Con- 
stable shall  publicly  demand  its  delivery.  If  it  be  not  deliv- 
ered, he  shall  cause  the  building  or  enclosure  to  be  broken 
open,  and  take  the  property  into  his  possession;  and,  if 
necessary,  he  may  call  to  his  aid  the  power  of  his  County. — 
lb.,  Sec.  84. 

Keeping  and  Delivering  Property. — When  a  Constable 
shall  have  taken  property,  as  in  this  chapter  provided,  he 
shall  keep  it  in  a  secure  place,  and  deliver  it  to  the  party 
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entitled  thereto,  upon  receiving  his  lawful  fee  for  taking, 
and  his  necessary  expenses  for  keeping  the  same. — lb.. 
Sec.  ,85. 

Service  of  Papers  on  Defendant. — After  seizing  the 
property  the  Constable  shall  thereupon,  without  delay,  serve 
upon  said  defendant  a  copy  of  such  affidavit,  notice  and 
summons,  by  delivering  the  same  : 

(1)  To  him  personally,  if  he  can  be  found  in  said 
County;  or 

(2)  If  not  found,  to  the  agent  of  the  defendant  in  whose 
possession  said  property  shall  be  found;  or 

(3)  If  neither  can  be  found,  by  leaving  such  copies  at  the 
last  or  usual  place  of  abode  of  the  defendant,  with  some 
])erson  of  suitable  age  and  discretion. 

Constable's  Return. — The  Constable  shall  forthwith 
make  a  return  of  his  proceedings  thereon,  and  the  manner 
of  serving  the  same,  to  the  Magistrate  who  issued  the  said 
summons. — lb.,  Sec.  80,  d.  13. 

7th — Redeuvery    to    Defendant,    and    Defendant's 

Security. 

At  any  time  before  the  return  day  of  said  summons,  the 
said  defendant  may,  if  he  has  not  excepted  to  plaintiff's 
sureties,  require  the  return  of  said  property  to  him  upon 
giving  to  the  plaintiff,  and  filing  same  with  the  Magistrate, 
a  written  undertaking,  with  one  or  more  sureties,  who  shall 
justify  before  said  Magistrate  on  the  return  day  of  said 
summons,  to  the  effect  that  they  are  bound  in  double  the 
value  of  said  property,  as  stated  in  plaintiff's  affidavit,  for 
the  delivery  thereof  to  said  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
for  any  cause  be  recovered  against  said  defendant;  and,  if 
such  return  be  not  required  before  the  return  day  of  said 
summons,  the  property  shall  be  delivered  to  said  plaintiff. — 
lb.,  Sec.  80,  d.  15. 
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Qualifications  of  Bail. — The  qualifications  of  sureties  are 
the  same  as  prescribed  for  bail  upon  an  order  of  arrest. — 
{See  Bail — Qualifications  Of.) 

They  must  justify  in  the  same  manner  as  bail  upon 
arrest. — {See  Bail.) 

If  they  fail  to  justify  before  the  return  day  of  the  sum- 
mons, the  property  shall  be  delivered  to  the  plaintiff. — Ih. 

8th — Claim  of  Property  by  a  Third  Pi;rson. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant,  or  his  agent,  and  such  person  shall  make 
affidavit  to  his  title  thereto,  and  right  to  the  possession 
thereof,  stating  the  grounds  of  such  right  and  title,  and 
serve  the  same  upon  the  Constable,  the  Constable  shall  not 
be  bound  to  keep  the  property  or  deliver  it  to  the  plaintiff, 
unless  the  plaintiff,  on  demand  of  him,  or  his  agent,  shall 
indemnify  the  Constable  against  such  claim,  by  an  under- 
taking, executed  by  two  sufficient  sureties,  accompanied  by 
their  affidavits,  that  they  are  each  worth  double  the  value 
of  the  property  as  specified  in  the  affidavit  of  the  plaintiff, 
and  are  freeholders  and  householders  of  the  County. 

Note  the  important  difference  between  the  qualifications 
and  those  in  the  former  cases : 

1st.  They  must  each  be  worth  double  the  amount. 

2d.  They  must  be  freeholders  and  householders  of  the 
County. 

And  no  claim  to  such  property,  by  any  other  person  than 
the  defendant  or  his  agent,  shall  be  valid  against  the  Con- 
stable, unless  made  as  aforesaid ;  and,  notwithstanding  such 
claim,  when  so  made,  he  may  retain  the  property  a  reason- 
able time  to  demand  such  indemnity. — Ih.,  Sec.  77. 

This  section  applies  only  to  cases  when  the  property  is 
taken  by  the  Constable  in  discharge  of  his  duty,  and  not 
when  it  is  wrongfully  taken. — 9  Tillinghast  &  Shearman's 
N  Y.  Prac,  648. 


Claim  and  Delivery.  145 


9th — Trial  of  Case  and  Judgment. 

The  actions  so  commenced  shall  be  tried  in  all  respects 
as  other  actions  are  tried  in  Magistrate's  Courts. 

The  judgment  for  the  plaintiff  may  be : 

For  the  possession;  or 

For  the  recovery  of  the  possession;  or 

For  the  value  thereof,  in  case  a  delivery  cannot  be  had, 
and  of  damages  for  the  detention. 

If  the  property  has  been  delivered  to  the  plaintiff,  and 
the  defendant  claim  a  return  thereof,  judgment  for  the 
defendant  may  be: 

For  the  return  of  the  property ;  or 

For  the  value  thereof,  in  case  a  return  cannot  be  had, 
and  damages  for  taking  and  withholding  the  same.  An 
execution  shall  be  issued  thereon,  and,  if  the  judgment  be 
for  the  delivery  of  the  possession  of  personal  property,  it 
shall  require  the  officer  to  deliver  the  possession  of  the 
same,  particularly  describing  it,  to  the  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  officer  to  satisfy  any 
costs  or  damages  recovered  by  the  same  judgment  out  of 
the  personal  property  of  the  party  against  whom  it  was 
rendered,  to  be  specified  therein,  if  a  delivery  thereof  can- 
not be  had.  The  execution  shall  be  returnable  within  sixty 
days  after  its  receipt  by  the  officer  to  the  Magistrate  who 
issued  the  same. 

In  all  actions  for  the  recovery  of  the  possession  of  per- 
sonal property,  as  herein  provided,  if  the  property  shall  not 
have  been  delivered  to  plaintiff,  or  the  defendant  by  answer 
shall  claim  a  return  thereof,  the  Magistrate  or  jury  shall 
assess  the  value  thereof,  and  the  injury  sustained  by  the 
prevailing  party  by  reason  of  the  taking  or  detention 
thereof,  and  the  Magistrate  shall  render  judgment  accord- 
ingly, with  costs  and  disbursements. 

Such  judgment  may  be  given  for  value  of  the  property,  though  the 
demand  is  only  for  its  recovery  and  damages  for  its  detention. — Joplin 
V.  Carrier,  11  S.  C,  337.  It  cannot  be  given  in  case  where  party  is 
entitled  to  general  damages. — lb.  But  where  there  are  proper  allega- 
tions, plaintiff  may,  on  appeal  in  Circuit  Court,  elect  to  treat  the  action 

10— M. 
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as  one  for  damages. — Williams  v.  Irby,  16  S.  C,  371.  Where  verdict  is 
not  in  proper  form,  the  Trial  Justice  cannot  change  it;  new  trial  is  the 
remedy.— -DwBose  v.  Armstrong,  29  S.  C,  290;  6  S!  E.,  934. 

Verdict  in  claim  and  delivery  may  be  referred  to  pleadings  for  more 
particular  description  of  property.  Verdict  in  this  case  sufficient  com- 
pliance with  statute. — Bossard  v.  Vaughn,  68  S.  C,  98;  46  S.  E.,  523. 

JVheji  Defendant  Cannot  Be  Found. — If  it  shall  appear 
by  the  return  of  a  Constable  that  he  has  taken  the  property 
described  in  the  plaintiff's  affidavit,  and  that  defendant 
cannot  be  found,  and  has  no  last  place  of  abode  in  said 
County,  or  that  no  agent  of  defendant  could  be  found,  on 
whom  service  could  be  made,  the  Magistrate  may  proceed 
with  the  cause  in  the  same  manner  as  though  there  had  been 
a  personal  service. — lb.,  Sec.  86. 

10th — Forms. 

form  no.  75— affidavit  of  plaintiff, 
the  state  of  south  carolina,  ) 

p      ^    ,      V  Court  of  Magistrate. 

C.   D.,   Plaintiff,       ^ 

against  v.  Affidavit  to  Recover  Possession  of  Personal  Proferty 

E.  F.,  Defendant.     ^ 

Personally  appeared  before  me  A.  B.,  a  Magistrate  of  the  said  County 
of  the  said  State,  C.  D.,  plaintiff,  who,  being  duly  sworn,  says; 

I.  That  he  is  the  owner  of,  or  that  he  is  entitled  to  immediate  posses- 
sion of,  by  reason  of  (state  how  he  is  entitled  to  possession),  the  follow- 
ing described  property,  to  wit:  (here  describe  particularly  the  property). 

II.  That  the  said  property  is  wrongfully  withheld  or  detained  by  the 
defendant  above  named. 

III.  That  according  to  his  best  knowledge,  information  and  belief  the 
cause  of  such  holding  or  detention  is  (here  state  cause  in  full). 

IV.  That  the  said  property  has  not  been  taken  for  any  tax,  fine  or 
assessment,  pursuant  to  statute,  or  seized  by  virtue  of  an  execution  or 
attachment  against  the  same. 

V.  That  the  actual  value  of  said  personal  property  is  the  sum  of 
dollars . 

Sworn    to    and    subscribed    before    me    this 

day  of ,  A.  D.  19—.  ).  C.  D. 

A.  B.,  Magistrate. 
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FORM    No.    76— ENDORSEMENT   OF    AFFIDAVIT   TO    CON- 
STABLE. 

THE  STATE  OF  SOUTH  CAROLINA, 

COUXTY    OF 

By  A.  B.,  Magistrate  in  and  for  said  County  of  the  said  State. 
To  Any  Lawful  Constable  of  Said  County: 

You  are  hereby  required  to  take  from  the  defendant  the  property 
described  in  the  within  affidavit  and  to  keep  the  same,  to  be  disposed 
of  according  to  law. 

Witness  my  hand  and  seal,  this day  of ,  19 — . 

A.  B., 
Magistrate. 

FORM    No.    77— UNDERTAKING    OF    PLAINTIFF'S    SURETIES. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 

CouKTV  OF \  ^««''*  ^^  Magistrate. 

C.   D.,    PlaintiflF,        ) 

.     ,  /  Undertakinu  of  Plaintiff's  Sureties  on  Claim  and 

against  K  ^      >  n 

E.  F.,  Defendant.     \     ^^^^^^^'V  ^f  Personal  Property. 

Whereas,  The  Plaintiff  in  this  action  has  made  an  affidavit  that  the 
defendant   herein   wrongfully   detains   certain   personal  property   in   the 

said  affidavit  mentioned,  of  the  value  of dollars,  and  the  plaintiff 

claims  the  immediate  delivery  of  such  property  as  provided  for  by  law. 

Now,  therefore,  and  in  consideration  of  the  taking  of  said  property,  or 

any  part  thereof,  by ,  of  the  County  of , 

by  virtue  of  the  said  affidavit  and  the  requisitions  thereupon  endorsed, 
we,  the  undersigned,  C.  D.,  M.  N.  and  O.  P.,  do  hereby  undertake  and 
become  bound  to  the  defendant  in  the  simi  of  (double  the  value  of  the 
property)  dollars,  for  the  prosecution  of  the  action  of  the  plaintiff,  in 
the  action  in  the  Court  of  Magistrate,  against  the  defendant,  for  wrong- 
fully detaining  the  said  property,  for  the  return  to  the  defendant  of  the 
said  property,  or  so  much  thereof  as  shall  be  taken  by  virtue  of  the  said 
affidavit  and  requisition  thereupon  endorsed  if  a  return  thereof  shall  be 
adjudged;  and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  in  this  action  against  the  plaintiff. 

Dated ,  A.  D.  19—. 

M.  N.,  (l.  s.) 
O.  P.     (l.  s.) 

FORM   NO.    78— JUSTIFICATION    OF    SURETY. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of— 

M.  N.,  one  of  the  subscribers  to  the  foregoing  undertaking,  being 
sworn,    says:  That   he    is    a    resident    and    freeholder    (or    householder) 
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within  this  State,  and  is  worth  the  sum  of  (the  amount  for  which  he 
is  bound)  dollars,  over  all  his  debts  and  liabilities,  and  exclusive  of 
property  exempt  by  law  from  execution. 

Sworn    to    and    subscribed    before    me    this  ^ 

day  of : ,  A.  D.  19—.  (  M.  N. 

A.  B.,  Magistrate.       \ 

(The  second  surety  will  justify  in  like  manner.) 

CERTIFICATE  OF  MAGISTRATE. 

(Venue  as  above.) 

I   certify  that  on  this day  of ,   19 — -,  before  me 

personally  appeared  the  above  named  M.  N.  and  O.  P.,  known  to  me  to 
be  the  individuals  described  in  and  who  executed  the  above  undertaking 
and  severally  acknowledged  that  they  executed  the  same. 

A.  B., 
Magistrate. 

FORM  No.  T9— SUMMONS  TO  DEFENDANT  AND  NOTICE. 

THE  STATE  OF  SOUTH  CAROLINA,   -| 

p         , V  Court  of  Magistrate. 

C.   D.,   Plaintiff,       ^ 

against  y  Summons  to  Defendant. 

E.  F.,  Defendant,    j 

To  E.  F.,  Defendant: 

Complaint  having  been  made  unto  me  by  the  above  named  plaintiff 
that  you  are  in  unlawful  possession  of  certain  personal  property  belong- 
ing to  him,  to  wit:  (here  state  what  property  and  describe  it,  and  also 
the  means  by  which  the  defendant  came  into  its  possession). 

And  that  the  possession  of  the  personal  property  aforesaid,  having 
been  demanded  of  you  and  you  having  refused  to  deliver  it  to  its  rightful 
owner. 

These  are  therefore  to  require  you  to  appear  before  me,  in  my  office, 

in ,  on  the — ■ — — — day  of ,  A.  D.  19 — , 

at o'clock M.,  to  answer  the  complaint  of  the  said  plaintiff, 

or  judgment  will  be  awarded  for  the  said  plaintiff  for  the  possession  of 
the  property  described  in  his  alfidavit,  together  with  the  costs  and  dis- 
bursements of  this  action. 

Given  under  my  hand  and  seal,  at ,  the day  of 

,  one  thousand  nine  hundred  and . 


B.,    (L.  s.) 
Magistrate. 
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FORM  No.  80— DEFENDANT'S  UNDERTAKING  TO  PREVENT 
THE  DELIVERY  OF  PERSONAL  PROPERTY. 

THE  STATE  OF  SOUTH  CAROLINA,  1 

p  ,      S-  Court  of  Magistrate. 

C.   D.,   Plaintiff,  ) 

.     ,  /  UnderUikinq    on    the    Part    of    the    Defendant    to 

against  > 

F    F     D  f     H     t  \     Pi'event  the  Delivery  of  Personal  Property, 

Whereas,  The  plaintiff  in  this  action  has  claimed  the  delivery  to  him 
of  certain  personal  property,  specified  in  the  affidavit  made  in  behalf  of 

the  plaintiff   for  that  purpose,  of  the  alleged  value  of dollars, 

and   has   caused   the   same   to   be   taken   by   the   Sheriff   of   the   County 

of — ,   pursuant   to   law,   but   the   same   has   not  yet   been 

delivered  to  the  plaintiff; 

And  whereas,  The  defendant  is  desirous  of  having  the  said  personal 
property  returned  to  him; 

Now,  therefore,  we,  the  undersigned. 

Residing. 

Residing. 

Residing. 

For  the,  procuring  such  return,  and  in  consideration  thereof,  do  hereby 

undertake   and   become  boimd   to   the   plaintiff   in   the   sum   of 

dollars,    for   the    delivery    of    said    property    to    the    plaintiff,    if    such 

delivery    shall   be   adjudged    and    for   the   paj-raent   of 

of  such  sum  as  may  in  this  action  for  any  cause  be  recovered  against 
the  defendant. 

Dated ,  19—. 

(Signatures)     (l.  s) 

(L.    S.) 

(L.    S.) 

(Justification,  etc.,  as  in  undertaking  on  behalf  of  plaintiff.) 

FORM  No.  81— APPROVAL  OF  MAGISTRATE  TO  BE  ENDORSED 
ON'  THE  PRECEDING  UNDERTAKING. 

I  approve  of  the  within  undertaking,  both  as  to  form  and  sufficiency 
of  sureties. 

A.  B., 
Magistrate. 

FORM  No.  8:3— NOTICE  OF  JUSTIFICATION  TO  BE  ENDORSED 
UPON,  OR  ANNEXED  TO,  THE  UNDERTAKING. 

(Title  of  Cause.) 
To  C.  D.,  Plaintif  (or  Plaintif's  Attorney)  : 

Take  notice,  the  sureties  within  named  will  justify  as  such  before  A.  B., 

Esq.,  Magistrate,  on  the — — — day  of ,  19 — ,  at 

o'clock  noon. 
(Date.) 

(Signature  of  Defendant  or  Defendant's  Attorney.) 
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FORM  No.   83— NOTICE   OF   EXCEPTION    TO   PLAINTIFF'S 

SURETIES. 

(Title  of  Cause.) 
To  A.  B.,  Magistrate: 

Take  notice,  that  the  defendant  excepts  to  the  sufficiency  of  the  sureties 
to  the  undertaking  in  this  action. 
(Date.) 

Yours,  etc., 

(Signature  of  Defendant  or  His  Attorney.) 

COIN. 

By  the  Constitution  of  the  United  States,  Sec.  8,  C.  5, 
Congress  shall  have  power  to  coin  money,  regulate  the 
value  thereof,  and  of  foreign  coin;  also  to  provide  for  the 
punishment  of  counterfeiting  the  securities  and  current  coin 
of  the  United  States. 

And  by  Sec.  10,  C.  1,  no  State  shall  coin  money,  issue 
bills  of  credit,  or  make  anything  but  gold  and  silver  coin, 
a  tender  of  payment  of  debts. 

Offenses  Relating  To. 

Counterfeiting. — Whoever  shall  be  convicted  of  counter- 
feiting, or  uttering,  or  attempting  to  pass,  knowing  it  to 
be  counterfeit,  any  of  the  following  gold  or  silver  coin,  to 
wit :  A  Spanish  milled  dollar,  Johannes  half  ditto,  quarter 
ditto,  eighth  ditto,  Moidore,  half  ditto,  quarter  ditto,  eighth 
ditto,  French  Crown  of  four  to  the  Louis  d'or,  English 
Crown,  Pistareen,  Spanish  Doubloon,  Double  Pistole,  Pis- 
tole, half  ditto,  English  Guinea,  half  ditto,  quarter  ditto, 
French  Guinea,  German  Piece,  half  ditto.  Ducat ;  or  of 
making  or  keeping  in  possession  any  stamp  or  mould  for 
coining,  shall  be  sentenced  to  be  imprisoned  not  less  than 
one  year  nor  more  than  seven  years,  and  also  to  pay  such 
fine  as  may  be  judged  expedient,  at  the  discretion  of  the 
Judge  who  may  try  the  case. — Crim.  Code,  Sec.  529. 

Staking  counterfeit  coin  at  gaming  table  is  an  attempt  to  utter  and 
pass  it.- — State  v.  Beeler.  1  Brev.,  483. 

Indictment. — Must  charge  attempt  to  defraud  some  particular  per- 
son.— State  V,  Odell,  3  Brev.,  552. 
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Though  it  may  state  ingredients  of  which  coin  is  made,  it  need  not 
be  proved  in  this  particular. — State  v.  Beeler,  1  Brev.,  482. 

Issiiing  Paper  Resembling  Bank  Notes. — It  shall  be 
unlawful  for  any  person  to  issue,  utter  or  publish  any- 
printed  or  engraved  paper  bearing  a  resemblance  to  a  bank 
note;  and  any  person  who  shall  violate  the  provisions  of  this 
section  shall,  upon  indictment  and  conviction  thereof,  be 
fined  or  imprisoned,  at  the  discretion  of  the  Court. — Ih., 
Sec.  530. 

The  section  embraces  uttering  and  publishing  counterfeits  of  notes  of 
United  States  bank. — State  v.  Tutt,  2  Bail.,  44.  Or  of  its  branches.- — 
State  V.  Pitman,  1  Brev.,  32.  Or  of  bank  of  the  State. — State  v.  Billis, 
2  McC,  12. 

On  Trials  for  Counterfeiting  Notes  of  a  Bank  the  Bank 
to  Furnish  Witnesses. — When  information  shall  be  given 
to  the  President  of  any  bank  in  South  Carolina,  by  the 
Attorney  General,  or  by  any  of  the  Solicitors  of  this  State, 
that  any  person  has  been  apprehended  and  is  to  be  tried  in 
any  County  in  this  State  for  counterfeiting  any  of  the  notes 
of  the  said  bank,  or  for  passing  such  counterfeit  note, 
knowing  it  to  be  false,  or  for  stealing  any  note  of  said  bank, 
it  shall  be  the  duty  of  the  said  bank  to  cause  its  cashier,  or 
some  competent  witness,  to  attend  in  person  and  give  evi- 
dence on  such  trial,  on  pain  of  the  forfeiture  of  one 
thousand  dollars,  for  the  use  of  the  State,  to  be  recovered 
by  indictment. — lb.,  Sec.  531. 

COMMITMENT. 

Is  the  warrant  or  order  by  which  a  Court  or  Magistrate 
directs  a  ministerial  officer  to  take  a  person  to  prison. 

The  commitment  is  either  for  a  further  hearing,  or  it  is 
final. — Bouv.  L.  Die. 

When  a  statute  appoints  imprisonment,  but  limits  no 
time,  then,  it  is  to  be  understood,  that  he  shall  be  imprisoned 
presently.— Dalt.  C,  170. 

A  commitment  is  also  called  a  mittimus. 
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1st — Who  May  Be  Committed. 

2d — To  What  Place. 

3d — The  Form  oe  the  Commitment. 

4th — That  the  Jaieer  Shaee  Receive  the  Prisoner. 

5th — Shall  Certify  the  Commitment. 

6th — Commitment  Discharged. 

7th — Form  oe  Commitment. 

1st — Who  May  Be  Committed. 

There  is  no  doubt  but  that  persons  apprehended  for 
offenses  which  are  not  bailable,  and  also  all  persons  who 
neglect  to  offer  bail  for  offenses  which  are  bailable,  must 
be  committed.  (2  Hawk.,  116.)  And  it  is  said,  that 
wheresoever  a  justice  is  empowered  by  any  statute  to  bind 
a  person  over,  or  to  cause  him  to  do  a  certain  thing,  and 
such  person  being  in  his  presence,  shall  refuse  to  be  bound, 
or  to  do  such  thing,  the  justice  may  commit  him  to  jail,  to 
remain  there  until  he  shall  comply. — lb. 

If  a  prisoner  be  brought  before  a  justice,  expressly 
charged  with  felony,  upon  oath,  the  justice  cannot  discharge 
him,  but  must  bail  or  commit  him. — 2  H.  H.,  121. 

But  if  he  be  charged  with  suspicion  only  of  felony,  yet 
if  there  be  no  felony  at  all  proved  to  be  committed,  or  if 
the  fact  charged  as  a  felony  be  in  truth  no  felony  in  point 
of  law,  the  justice  may  discharge  him ;  as  if  a  man  be 
charged  with  felony  for  stealing  a  parcel  of  the  freehold, 
or  for  carrying  away  what  w'as  delivered  to  him,  and  such 
like,  for  which,  though  there  may  be  cause  to  bind  him  over 
as  for  a  trespass,  the  justice  may  discharge  him  as  to  felony, 
because  it  is  not  felony.  But  if  a  man  be  killed  by  another, 
though  it  be  by  misadventure,  or  self-defense  (which  is  not 
properly  felony),  or  in  making  an  assault  upon  a  minister 
of  justice  in  execution  of  his  office  (which  is  not  at  all 
felony),  yet  the  justice  ought  not  to  discharge  him;  for  he 
must  undergo  his  trial  for  it;  and.  therefore,  he  must  be 
committed,  or  at  least  bailed. — 2  H.  H.,  121. 
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2d — To  What  Place. 

All  felons  shall  be  committed  to  the  common  jail  and 
not  elsewhere.  Generally,  if  a  man  commit  felony  in  one 
County,  and  be  arrested  for  the  same  in  another  County, 
he  shall  be  committed  to  jail  in  the  county  where  he  is 
taken.  Yet  if  he  escapes,  and  is  taken  on  fresh  suit,  in 
another  County,  he  may  be  carried  hack  to  the  County 
where  he  was  first  taken. — Dalt.  C,  170. 

3d — Form  of  the  Commitment. 

The  formal  requisites  of  the  commitment  are : 

(1)  Must  be  in  writing,  under  hand  and  seal,  and  show 
the  authority  of  the  justice  and  the  time  and  place  of  mak- 
ing it.— 2  Hawk.,  119;  3  Cranch.  R.,  448. 

(2)  It  must  be  in  the  name  of  the  State,  or  of  the  person 
who  makes  it,  expressing  his  office  or  authority. 

(3)  It  should  be  directed  to  the  keeper  of  the  prison,  and 
not  generally  to  carry  the  party  to  prison. — 2  Str.,  934. 

(4)  The  prisoner  should  be  described  by  his  name  and 
surname,  or  the  name  he  gives  as  his. 

(5)  The  commitment  ought  to  state  that  the  party  has 
been  charged  on  oath. — 3  Cranch.  R.,  448. 

(6)  The  particular  crime  charged  against  the  prisoner 
should  be  mentioned  with  commitment  certainty  (2  H.  H., 
122;  1  Chit.  Cr.  Law,  110),  otherwise  it  is  against  law. — 2 
Inst.,  591. 

(7)  The  commitment  should  point  out  the  place  of 
imprisonment,  and  merely  direct  that  the  party  be  taken  to 
prison.— 2  Str..  934:  1  Ld.  Ray,  424. 

(S)  In  a  final  commitment,  the  command  to  the  keeper 
of  the  prison  should  be  to  keep  the  prisoner  "until  he  shall 
be  discharged  by  due  course  of  law,"  when  the  offense  is 
not  bailable  ;  when  it  is  bailable,  the  jailer  should  be  directed 
to  keep  the  prisoner  in  his  "said  custody  for  want  of  sure- 
ties, or  until  he  shall  be  discharged,  by  due  course  of  law." 
Where  the  commitment  is  not  final,  it  is  usual  to  commit 
the  prisoner  "for  further  hearing." 
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(9)  It  should  set  forth  the  place  at  which  it  was  made, 
that  it  may  appear  to  be  within  the  jurisdiction  of  the 
justice. — 2  Hawk.,  119. 

(10)  It  must  also  have  a  certain  date  of  the  year  and 
day.— 2  H.  H.,  123. 

4th — Jailer  Shali.  Receive  the  Prisoner. 

If  the  jailer  shall  refuse  to  receive  a  felon,  or  take  any- 
thing for  receiving  him,  he  shall  be  punished  for  the  same 
as  for  a  jail  delivery.  (4  Ed.  3,  C.  10 ;  Dalt.  C,  170.)  But 
if  a  man  be  committed  for  a  felony,  and  the  jailer  will  not 
receive  him,  the  person  that  arrested  him  may,  in  such  case, 
keep  the  prisoner  in  his  own  house,  as  it  seemeth. — Dalt- 
C,  170.   ' 

But  in  other  cases  it  seems  that,  regularly,  no  one  cant 
justify  the  detaining  a  prisoner  in  custody  out  of  the  com- 
mon jail,  unless  there  be  some  particular  reason  for  so 
doing;  as  if  a  party  be  so  dangerously  sick  that  it  would 
apparently  hazard  his  life  to  send  him  to  jail,  or  there  be 
evident  danger  of  a  rescue  from  rebels  or  the  like. — ^ 
Hawk.,  118. 

5th — Shale  Certify  the  Commitment. 

By  the  3  H.  7,  C.  3,  the  sheriff  or  jailer  shall  certify  the 
commitment  to  the  next  jail  delivery. 

6th — Commitment  Discharged. 

It  seems  that  a  party  legally  committed  for  a  crime,  cer- 
tainly appearing  to  have  been  done  by  some  one  or  other,„ 
cannot  be  lawfully  discharged  by  any  one  but  the  State  tilP. 
he  be  acquitted  on  his  trial,  or  have  an  ignoramus  found  by 
the  grand  jury,  or  none  to  prosecute  him  on  a  proclamation) 
for  that  purpose,  by  justices  of  jail  delivery.  But  if  3: 
person  be  committed  on  a  bare  suspicion,  without  an  indict- 
ment, for  a  supposed  crime,  when  afterwards  it  appears 
that  there  was  none,  as  for  the  murder  of  a  person  thought 
to  be  dead,  who  afterwards  is  found  to  be  alive,  it  hath  beera 
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holden  that  he  may  be  safely  dismissed,  without  any  further 
proceeding,  for  that  he  who  suffers  him  to  escape  is  prop- 
erly punishable  only  as  an  accessary  to  his  supposed 
offense ;  and  it  is  impossible  to  suppose  that  there  should  be 
an  accessary  when  there  can  be  no  principal;  and  it  would 
be  hard  to  punish  one  for  a  contempt,  in  disregarding  a 
commitment  found  on  a  suspicion,  appearing  in  so  incon- 
tested  a  manner  to  be  groundless. — 2  Hawk.,  121. 

7th — Form  of  Commitment. 

FORM  No.  84— COMMITMENT. 
STATE  OF  SOUTH  CAROLINA, 

COUNTT  OF 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 

To  M.  N.,  Constable  of  the  Said  County  Aforesaid,  and  to  the  Keeper  of 
the  Common  Jail  in  the  County  Aforesaid: 

These  are  to  command  you,  forthwith  to  convey,  and  deliver  into  the 
custody  of  the  keeper  of  the  said  jail,  the  body  of  E.  F.,  charged  before 

me  on  the day  of ,  19 — ,  on  the  oath  of  C.  D., 

with  (here  specify  the  oifense),  and  (here  state  whether  committed  in 
default  of  bail,  or  that  was  committed  in  consequence  of  the  offense  not 
being  bailable  before  a  Magistrate). 

And  you,  the  said  keeper,  are  herebj^  required  to  receive  the  said 
E.  F.,  into  your  custody  in  the  said  jail,  and  him  there  safely  to  keep 
imtil  he  shall  be  thence  delivered  by  due  course  of  law. 

Given   under  my  hand   and   seal,   the day   of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 

COMPOUNDING. 

Compounding  a  felony  is  the  act  of  a  party  immediately 
aggrieved,  who  agrees  with  a  thief  or  other  felon  that  he 
will  not  prosecute  him,  on  condition  that  he  will  return  to 
him  the  goods  stolen,  or  who  takes  a  reward  not  to  prose- 
cute. This  is  an  offense  punishable  by  fine  and  imprison- 
ment. The  mere  retaking  by  the  owner  of  stolen  goods  is 
no  offense,  unless  the  offender  is  not  to  be  prosecuted. — 
Hale  P.  C,  546 ;  1  Chit.  Cr.  Law,  4. 

An  agreement  to  put  an  end  to  a  misdemeanor  has  been 
considered  to  be  illegal,  as  impeding  the  course  of  public 
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justice;  but  it  is  sometimes  done  after  conviction,  with  the 
sanction  of  the  Court,  in  cases  where  the  offense  principally 
and  more  immediately  affects  an  individual;  the  defendant 
being  permitted  to  speak  with  the  prosecutor  before  any 
judgment  is  pronounced,  and  a  trivial  punishment  being 
inflicted  if  the  prosecutor  declares  himself  satisfied.  And 
where  an  indictment  for  ill-treating  a  parish  apprentice,  a 
security  for  the  fair  expenses  of  the  prosecution  had  been 
given  by  the  defendant  after  conviction,  upon  an  under- 
standing that  the  Court  would  abate  the  period  of  his 
imprisonment,  the  security  was  held  to  be  good,  upon  the 
ground  that  it  was  given  with  the  sanction  of  the  Court, 
and  to  be  considered  as  part  of  the  punishment  suffered  by 
the  defendant  in  expiation  of  his  offense,  in  addition  to  the 
imprisonment  inflicted  upon  him. 

The  compounding  of  information  in  penal  statutes  is  a 
misdemeanor  against  public  justice,  by  contributing  to  make 
the  laws  odious  to  the  people. — 1  Russell  on  Cr.,  135,  136. 

CONCEALED  WEAPONS. 

1st — Carrying  Of. 

3d — Assaults  and  Batteries  With. 

1st — Carrying  Concealed  Weapons. 

Any  person  carrying  a  pistol,  dirk,  slung  shot.,  metal 
knuckles,  razor,  or  other  deadly  weapon  usually  used  for 
the  infliction  of  personal  injury,  concealed  about  his  person, 
shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof  before  a  Court  of  competent  jurisdiction,  shall  for- 
feit to  the  County  the  weapon  so  carried  concealed,  and  be 
fined  in  the  sum  of  not  more  than  one  hundred  dollars  and 
not  less  than  twenty  dollars,  or  imprisoned  not  more  than 
thirty  nor  less  than  ten  days,  in  the  discretion  of  the  Court. 
Nothing  herein  contained  shall  be  construed  to  apply  to 
persons  carrying  concealed  weapons  upon  their  own  prem- 
ises, or  peace  officers  in  the  actual  discharge  of  their  duties 
as  peace  officers. — Crim.  Code,  Sec.  158. 
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It  is  necessary  to  conviction  under  this  section  for  carrying  a  con- 
cealed weapon  for  the  State  to  prove  that  it  was  concealed  about  the 
person. — State  v.  Johnson,  16  S.  C,  187. 

Cited  in  State  v.  Johnson,  70  S.  C,  384;  50  S.  E.,  8;  State  v.  Norton, 
69  S.  C,  458;  48  S.  E.,  464;  State  v.  Hasty,  76  S.  C,  113;  56  S.  E.,  669. 

Special  Count  For. — In  every  indictment  for  murder, 
manslaughter,  assault,  and  assault  and  battery  of  a  high 
and  aggravated  nature,  assault,  and  assault  and  battery 
with  intent  to  kill,  and  in  every  case  where  the  crime  is 
charged  to  have  been  committed  with  a  deadly  weapon  of 
the  character  specified  in  Section  158,  there  shall  be  a 
special  count  in  said  indictment  for  carrying  concealed 
weapons,  and  the  jury  shall  be  required  to  find  a  verdict  on 
such  special  count ;  and  all  cases  embraced  in  this  section, 
including  the  carrying  of  the  weapons,  shall  be  in  the  exclu- 
sive jurisdiction  of  the  Court  of  General  Sessions :  Pro- 
vided, That  one-half  the  fine  shall  go  to  the  free  school 
fund  of  the  County  and  the  other  half  to  the  pension  fund 
of  said  County. — lb.,  Sec.  159. 

The  omission  of  count  for  carrying  concealed  weapons  does  not  affect 
validity  of  count  for  murder. — State  v.  Hasty,  76  S.  C,  105;  56  S.  E.,  669. 

Each  count  is  a  separate  indictment,  and  that  for  carrying  concealed 
weapons  may  be  nolle  j:)rose(l  with  affecting  that  for  murder  in  same 
hill—State  v.  Norton,  69  S.  C,  454;  48  S.  E.,  464. 

2d — Assault  and  Batteries  With. 

If  any  person  be  convicted  of  assault,  assault  and  battery, 
assault,  or  assault  and  battery  with  intent  to  kill,  or  of 
manslaughter,  and  it  shall  appear  upon  the  trial  that  the 
assault,  assault  and  battery,  assault,  or  assault  and  battery 
with  intent  to  kill,  or  manslaughter,  shall  have  been  com- 
mitted with  a  deadly  weapon  of  the  character  specified  in 
Section  158,  carried  concealed  upon  the  person  of  the 
defendant  so  convicted,  the  presiding  judge  shall,  in  addi- 
tion to  the  punishment  provided  by  law  for  such  assault, 
assault  and  battery,  assault,  or  assault  and  battery  with 
intent  to  kill,  or  manslaughter,  inflict  further  punishment 
upon  the  person  so  convicted,  by  confinement  in  the  peniten- 
tiarv  for  not  less  than  three  months  nor  more  than  twelve 
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months,  with  or  without  hard  labor,  or  a  fine  of  not  less 
than  two  hundred  dollars,  or  both  fine  and  imprisonment, 
at  the  discretion  of  the  said  Judge. — lb..  Sec.  IGO. 

Under  indictment  for  assault  with  pistol  with  intent  to  kill,  where 
jury  find  a  verdict  of  "guilty  of  an  aggravated  assault  and  battery," 
the  words  "and  battery"  were  stricken  out  as  surplusage  and  the  verdict 
was  held  good.— S^a^e  v.  Robinson,  31  S.  C,  453;  10  S.  E.,  101. 

This  section  must  be  construed  with  Section  157,  and  the  bill  of  indict- 
ment must  include  count  for  carrying  concealed  weapons,  and  there 
must  be  a  finding  of  guilty  thereon,  before  any  punishment  therefor  can 
be  imposed.— State  v.  Johnson,  70  S.  C,  384;  50  S.  E.,  8. 

CONFESSION. 
( See  Evidence. ) 
CONSPIRACY. 

What  Is. — Is  the  confederating  of  two  or  more  persons, 
to  injure  a  private  person,  or  the  interests  of  the  public,  or 
to  do  any  unlawful  act. 

One  person  alone  cannot  be  guilty  of  conspiracy;  from 
whence  it  follows,  that  if  all  the  defendants  who  are  prose- 
cuted for  such  a  conspiracy  be  acquitted  but  one,  the 
acquittal  of  the  rest  is  the  acquittal  of  that  one  also;  and 
upon  the  same  ground  it  hath  been  holden,  that  no  such 
prosecution  is  maintainable  against  a  husband  and  wife, 
only  because  they  are  esteemed  but  as  one  person  in  law; 
but  it  is  certain  that  an  action  in  the  case,  in  the  nature  of 
a  conspiracy,  may  be  brought  against  one  only ;  also,  it  hath 
been  resolved,  that  if  such  action  be  brought  against  several 
persons,  and  all  but  one  be  acquitted,  yet  judgment  may  be 
given  against  that  one  only. — 1  Hawk.,  192. 

To  Injure  Private  Person  Indictable. — All  confederacies, 
wrongfully  to  prejudice  another,  are  misdemeanors  at  com- 
mon law,  whether  the  intent  be  to  injure  his  person,  his 
property,  or  his  character ;  as  a  conspiracy  to  indict  an  inno- 
cent man  of  felony,  falsely  and  maliciously,  and  this  though 
the  indictment  be  insufficient,  or  the  Court  before  which  it 
was  taken  had  no  jurisdiction  to  try  the  offense.  (1  Hawk. 
C,  72,   Sec.   3.)      Conspiracy  to  marry  a  girl  to  get  her 
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fortune  is  an  indictable  offense.  (3  Ves.,  and  B.,  173.) 
So  is  a  conspiracy  to  marry  under  a  feigned  name,  for  the 
purpose  of  setting  up  a  fictitious  claim  to  an  estate,  though 
no  one  is,  in  reality,  injured.  (Leach.,  39.)  An  indict- 
ment lies  for  conspiring  to  cheat  or  defraud  another. — 2 
E.  and  A.,  204. 

Offense  Complete  by  Agreement. — There  are  many  cases 
in  which  the  act  would  not  be  cognizable  at  law,  which 
become  the  subject  of  indictment,  when  effected  by  several 
Avith  a  joint  design.  The  verbal  slander  of  another  is  not 
indictable,  but  it  is  so  w^hen  several  unite  in  a  scheme  to 
injure  his  character.  (1  Lev.,  6,  2.)  Each  person  attend- 
ing a  theatre  has  a  right  to  express  his  disapprobation  of 
a  piece,  or  a  performer;  but  if  several  previously  agree  to 
condemn  a  play,  or  hiss  an  actor,  they  will  be  guilty  of  con- 
spiracy.— 2  Camp.,  358. 

The  offense  of  conspiracy  is  not  confined  to  the  prejudic- 
ing a  particular  individual ;  it  may  be  to  injure  public  trade, 
to  affect  public  health,  to  violate  public  policy,  to  insult 
public  justice,  or  to  do  any  act  in  itself  illegal. 

A  conspiracy  to  prevent  a  prosecution  for  a  felony  is  an 
indictable  offense. — 14  Ves.,  165. 

So  is  a  conspiracy  to  effect  a  restraint  of  trade. — 13 
Kast.,  230. 

To  Injure  Public  Interests. — A  combination  of  any 
persons  to  procure  the  release  of  prisoners  by  fictitious  bail, 
is  indictable  as  a  conspiracy. — 8  Mod.,  2  Ld.  Ray,  1179 ; 
6  East,  133 ;  4  Bur.,  2106. 

A  combination  between  private  individuals  to  support 
each  other  in  all  undertakings,  lawfully  or  otherwise,  is 
illegal.  In  every  case  of  conspiracy  the  defense  depends 
on  the  unlawful  agreement,  and  not  on  the  act  which  fol- 
lows it;  the  latter  is  but  evidence  of  thf:  former.  (2  Bur.. 
953.)  And  it  is  not  necessary  to  constitute  the  offense, 
that  any  act  should  be  done  in  pursuance  of  the  agreement, 
or  that  any  party  w^as  actually  injured. — 8  Mod.,  321 :  1 
Xeach.,  39. 
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Punishment. — A  conviction  for  conspiracy  renders  the 
defendant  incompetent  as  a  juror  or  witness. — 4  Bl.  Com., 
137. 

FORM  No.  So— ARREST  WARRANT  FOR  CONSPIRACY. 

THE  STATE  OF  SOUTH  CAROLINA, 
Couxxy  OF 

A.  B.,  Magistrate  in  and  for  said  County  and  said  State. 
To  Any  Lawful  Constable: 

"Whereas,  Complaint  on  oath  has  been  made  unto  me  by  C.  D.,   that 

at ,  in  the  County  and  State  aforesaid,  on  the — 

day  of ,  A.  D.  19—,  E.  F.  and  G.   H.   did  unlawfully 

confederate  and  conspire  together  to  injure  (this  deponent,  or  the 
public,  as  the  case  may  be),  by,  etc. 

These  are  therefore  to  command  you  to  apprehend  the  said  defendants, 
E.  F.  and  G.  H.,  and  bring  them  before  me  to  be  dealt  with  according 
to  law. 

Given   under  my   hand   and   seal,   the day  of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    / 

COUXTY    OF \ 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 
and  the  said  State,  C.  D.   (full  name,  the  initials  will  not  suflBce),  who, 

being  duly  sworn,   says:  That   at ,   in   said   County   and 

State,   on   the day   of ,   A.   D.    19—,   E.   F.    and 

G.  H.  (give  the  name  in  full),  did  unlawfully  confederate  and  conspire 
together  to  injure  (this  deponent,  or  the  public,  as  the  case  may  be)  by 
(here  state  specially  the  matter  of  confederacy,  and  the  acts  done  (if 
any)  in  pursuance  thereof). 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 
Sworn  to,  etc.  A.  B., 

Magistrate. 

CONSTABLES. 

1st — How  Chosen  and  How  Appointed. 

2d — How  to  Qualify. 

3d — Method  of  Appointment. 

4th — Who  Exempt  From  Service  as  Constable. 

5th — Extent  of  jurisdiction  and  His  Authority. 
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6th — Duty  and  Liability  Of. 
7'TH — Protection  in  Office. 
Sth — Punishment  and  Removal. 

(For  Salaries  of  Constables,  See  Magistrates — Salaries  Of.) 
1st — How  Chosen  and  How  Appointed. 

Hozu  Chosen. —  (1)  Constables  shalJ  be  chosen  in  each 
County  by  the  quaHfied  electors  thereof,  in  such  manner  as 
the  General  Assembly  shall  direct,  for  the  term  of  two 
years.  They  shall  reside  in  the  county,  city  or  township 
for  which  they  are  elected. — Civil  Code,  Sec.  1471. 

How  Appointed. — (2)  Each  Magistrate  of  the  State 
may  appoint  one  person  to  discharge  the  duties  of  Constable 
within  the  jurisdiction  of  such  Magistrate,  and  the  Con- 
stable so  appointed  shall  receive  the  compensation  provided 
by  law.  He  shall  hold  the  office  for  the  term  of  two  years, 
subject  to  removal  by  the  Magistrate  appointing  him. — 
Civil  Code,  Sec.  1471. 

2d — How  TO  Qualify. 

When  any  person  shall  be  elected  or  appointed  to  the 
office  of  Constable,  he  shall  repair  to  the  Clerk's  office  of 
the  Count}^  and,  together  with  the  evidence  of  his  election 
or  appointment,  he  shall  lodge  his  bond,  in  the  form  pre- 
scribed by  law,  in  the  penalty  of  five  hundred  dollars,  with 
good  sureties,  not  less  than  two  nor  more  than  five,  to  be 
approved  in  writing  by  the  Clerk ;  and,  upon  taking  the 
oaths,  herein  prescribed,  such  person  shall  be  entitled  to  a 
certificate  from  the  Clerk  that  he  has  filed  his  bond  and 
taken  the  requisite  oaths,  and  shall  thenceforth  be  regarded 
as  a  regularly  qualified  Constable ;  nor  shall  any  person  not 
so  qualified  exercise  the  powers  of  a  Constable. — Civil 
Code,  Sec.  1472. 

FORM  OF  BOND. 

STATE  OF  SOUTH  CAROLINA. 

Know  all  men  by  these  presents,  That  we   (here  insert  the  names  of 
the  persons  and  his  sureties)   are  held  and  firmly  bound  unto  the  State 
11— M. 
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of  South  Carolina,  in  the  penal  sum  of  five  hundred  dollars,  to  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  and  each 
and  every  one  of  us,  our  heirs,  executors  and  administrators,  firmly  by 
these  presents.  Sealed  with  our  seals,  and  dated  this  (insert  the  day) 
day  of  (insert  the  month),  Anno  Domini  one  thousand  nine  hundred  and 
(insert  the  year),  and  in  the  (insert  the  year)  year  of  the  Independence 
of  the  United  States  of  America. 

Whereas,  The  above  bound  (insert  the  name  of  the  person  appointed 
or  elected)  hath  been  appointed  (or  elected,  as  the  case  may  be)  to  the 
office  of  Constable. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the  above 
bound  (insert  the  name  of  the  person  appointed  or  elected)  shall  weU 
and  truly  perform  the  duties  of  said  office,  as  now  or  hereafter  required 
by  law,  during  the  whole  period  he  may  continue  in  said  office,  then  the 
above  obligation  to  be  void  and  of  none  efi^ect  or  else  to  remain  in  full 
force  and  virtue. 

,  (l.  s.) 

Sealed  and  delivered  in  the  presence  of: 
(Here  place  name  of  witnesses.) 
Civil  Code,  Sec.  652. 

OATHS. 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  am  duly 
qualified,  according  to  the  Constitution  of  the  United  States  and  of  this 
State,  to  exercise  the  duties  of  the  office  to  which  I  have  been  elected 
(or  appointed),  and  that  I  will  faithfully  discharge,  according  to  the 
best  of  my  abilities,  the  duties  thereof;  that  I  recognize  the  supremacy 
of  the  Constitution  and  laws  of  the  United  States  over  the  Constitution 
and  laws  of  any  State;  and  that  I  will  support,  protect  and  defend  the 
Constitution  of  the  United  States,  and  the  Constitution  of  South  Caro- 
lina, as  ratified  by  the  people  on  the day  of .     So 

help  me,  God. 

I,  A.  B.,  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  in 
the  execution  of  the  office  to  which  I  have  been  elected  (or  api5ointed) 
I  will,  to  the  best  of  my  ability,  enforce  the  penalties  prescribed  by  law 
against  gaming  and  the  keeping  of  gaming  tables,  and  will  not  fail  to 
bring  to  justice  all  violations  of  the  same  that  may  come  within  my  view 
or  knowledge.     So  help  me,  God. 

I,  A.  B.,  swear  (or  affirm,  as  the  case  may  be),  that  I  am  under  no 
promise,  in  honor  or  law,  to  share  the  profits  of  the  office  to  which  I  have 
been  elected  (or  appointed,  as  the  case  may  be),  and  I  will  not,  directly 
or  indirectly,  seU  or  dispose  of  said  office  or  the  profits  thereof;  but  will 
resign,  or  continue  to  discharge  the  duties  thereof  during  the  period 
fixed  by  law,  if  I  so  long  live.     So  help  me,  God. 

I  will,  to  the  extent  of  my  ability,  enforce  the  penalties  prescribed  by 
law  against  duelling,  and  will  not  fail  to  bring  to  justice  all  persons 
ofi'ending  against  the  said  law  that  may  come  within  my  view  or 
knowledge. — Civil  Code,  Sees.  650  and  651,  1473. 
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3d — Method  of  Appointing  Speciai.  Constables. 

Any  Magistrate  may  appoint  a  Constable  to  act  by  virtue 
of  such  appointment  only  on  a  particular  occasion,  to  be 
specified  in  writing;  but  no  Magistrate  shall  deputize  the 
person  swearing  out  a  warrant  in  any  case  to  serve  the 
same. — lb.,  Sec.  1472. 

Appointment  should  be  in  writing. — State  v.  Cohen,  13  S.  C,  198. 
Minor  may  be  appointed  to  act  as  Special  Constable. — Tinsley  v.  Kirby, 
17  S.  C,  1;  McConnell  v.  Kennedy,  29  S.  C,  180;  7  S.  E.,  76.  But  a 
minor  cannot  hold  the  oflBce,  as  he  cannot  give  bond. — lb. 

Form  of  Appointment  of  Special  Constables. — In  order 
to  appoint  special  Constable,  the  Magistrate  may  certify  on 
the  back  of  the  process,  in  the  following  form : 

I   hereby   appoint   C.    D.,    Constable,    to   execute   the    within    process, 

this day  of ,  19 — , 

(Signed)     A.  B.,   (l.  s.) 

Magistrate. 

A  person  lawfully  appointed  as  Constable,  if  he  shall 
refuse  to  be  sworn,  may  be  bound  over  by  a  Magistrate,  to 
appear  at  the  next  Court  of  Sessions,  there  to  be  indicted. — 
Dalt.  C,  28. 

4th — Who  Exempt  From  Serving  As. 

Justices  of  the  Peace,  clergymen,  attorneys,  infants,  law- 
yers, madmen,  physicians,  idiots,  poor,  old  and  sick  persons 
are  exempt  from  serving  as  Constables. — Cro.  Car.,  389 ; 
N.  Y.,  112,  113. 

5th — Extent  of  His  Jurisdiction  and  Authority. 

Extent  of  Jurisdiction. — When  not  otherwise  specially 
provided  by  law  every  qualified  Constable  shall  be  entitled 
to  exercise  his  office  throughout  the  Countv  in  which  he 
may  be  elected  or  appointed. — Civil  Code,  Sec.  1474. 

Of  His  Authority. — The  better  to  enable  the  Sheriffs, 
Constables,  and  other  officers  specially  empowered,  to  exe- 
cute all  warrants  and  other  processes  that  may  be  directed 
to  them,  they  shall  have  authority  to  summon  and  call  to 
their  aid  the  bystanders  or  posse  comitatiis  of  the  proper 
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County;  and  all  persons  refusing  to  obey  the  summons  or 
call  of  the  officers  thus  empowered  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished. And  such  warrants  and  other  processes  shall  run 
and  be  executed  by  said  officers  anywhere  within  the  Circuit 
or  County  in  which  they  are  issued. — Crim.  Code,  Sec.  323. 

6th — Duty  and  Liability  Of. 

A  Constable  is  authorized,  and  shall  be  bound,  faithfully 
and  promptly : 

Execute  Process. —  (1)  To  execute  all  processes  lawfully 
directed  to  him  by  competent  authority. 

Make  Return. — (2)  To  make  return,  on  oath,  to  the 
person  issuing  the  process,  to  be  endorsed  in  writing  on  the 
same,  of  his  proceedings  by  virtue  of  it. 

Executions  and  Attachments;  Schedule. —  (3)  In  every 
case  where  he  may  levy  an  execution,  or  serve  an  attach- 
ment on  personalty,  he  shall  specify,  by  endorsement  on  the 
execution  or  attachment,  or  by  schedule  thereunto  annexed, 
a  list  of  every  article  so  levied  on  or  attached,  and  forth- 
with lodge  a  copy  of  such  list  with  the  person  issuing  the 
process  under  which  he  acts. 

Sales;  Advertisement. —  (4)  In  all  cases  of  sale  by  a 
Constable,  he  shall  give  fifteen  days'  notice,  by  advertise- 
ment at  two  of  the  most  public  places  in  the  neighborhood, 
of  the  time  and  place  of  sale. — Civil  Code,  Sec.  1475. 

Payment  and  Penalty  for  Default;  How  Recovered; 
Punishment. — In  default  of  paying  over  the  amount  of  any 
debt  collected  to  the  party  entitled,  or  his  lawful  agent,  or 
to  the  Magistrate,  upon  demand,  or  in  default  of  returning 
to  the  defendant,  upon  demand,  any  overplus  which  may 
be  in  the  hands  of  the  Constable,  he  shall  be  liable  to  pay, 
in  either  case,  to  the  party  in  interest  and  entitled  to  receive, 
the  original  sum,  and  interest  thereon  at  the  rate  of  ten  per 
centum  per  month,  recoverable  before  a  Magistrate,  if  not 
more  than  one  hundred  dollars  in  amount ;  if  greater,  before 
the  Court  of  Common  Pleas. — Civil  Code,  Sec.  1475. 
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Property  sold  by  the  Constable  is  still  subject  to  the  lien  of  a  senior 
judgment  in  the  Court  of  Common  Pleas. — Carrier  v.  Thompson,  11 
S.  C,  79;  Kerr  v.  Montgomery,  1  Hill,  377;  Robinson  v.  Caspar,  1  Hill, 
286;  Lemmond  v.  Short,  3  Strob.,  313. 

As  to  recovery  of  the  excess,  see  Treasurers  v.  Temples,  2  Speer,  48; 
Etters  V.  Wilson,  12  Rich.,  145. 

Mttst  Bxcciite  Orders,  Btc,  of  Magistrate. — Every  Con- 
stable appointed  by  a  Magistrate  shall  be  bound  to  execute, 
when  required,  every  lawful  order,  judgment  and  determi- 
nation of  said  Magistrate  or  his  Court. — Civil  Code,  Sec. 
1475. 

State  V.  Greenwood,  1  Mill,  420. 

Poster  V.  Gault,  2  McM.,  335. 

Penalty  for  Disobedience. — And  for  disobedience  herein 
he  shall  be  liable  to  be  indicted  aAd  punished  as  for  a  high 
misdemeanor. — Crim.  Code,  Sec.  571. 

Process;  How  Served. — The  service  by  a  Constable  of 
all  processes,  in  the  nature  of  a  notice  for  personal  appear- 
ance, shall  be  by  delivering  to  the  party  a  copy  of  the  same, 
or  by  leaving  the  same  at  his  most  notorious  place  of  resi- 
dence.— Civil  Code,  Sec.  1476. 

Leaving  at  residence  sufficient. — llenneman  v.  Thompson,  8  S.  C,  117. 
Must  be  proved  by  affidavit.— S^afe  v.  Cohen,  13  S.  C,  198.  Or  by 
acceptance. — Benson  v.  Carrier,  28  S.  C,  119;  5  S.  E.,  272;  Bradley  v. 
Bell,  34  S.  C,  107;  12  S.  E.,  1071. 

To  Return  Bxecution  Within  Sixty  Days. — It  shall  be 
the  duty  of  every  Constable  with  whom  an  execution  is 
lodged  for  collection  to  proceed  forthwith  to  execute  the 
same,  according  to  its  exigency,  unless  ordered  by  the  party 
in  whose  favor  the  same  was  issued  to  wait ;  and  every 
execution  shall  be  returned  to  the  Magistrate  by  whom  it 
was  issued  within  sixty  days  from  the  date,  and  the  Con- 
stable making  such  return  shall  set  forth  the  full  execution 
thereof,  or  the  reasons  for  his  failure. — Civil  Code,  Sec. 
1477. 

Protection  in  executing. — Hunter  v.  McElhaney,  2  Brev.,  103;  Brown 
V.  Wood,  1  Bail.,  457;  Foster  v.  Gault,  2  McM.,  335;  Taylor  v.  McKeotcn, 
12  Rich.,  251;  Bragg  v.  Thompson,  19  S.  C,  572;  Goodgion  v.  Gilbreath, 
32  S.  C,  388;  11  S.  E.,  207. 
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Liability  for  Neglect  to  Enforce  or  Return  Bxecutions. — 
When  any  Constable  fails  to  do  his  duty  in  the  enforcement 
or  return  of  an  execution,  the  party  in  whose  favor  the 
same  may  have  been  issued  may  apply  to  any  Magistrate 
for  a  rule  against  such  defaulting  Constable,  requiring  him 
to  show  cause,  after  the  expiration  of  two  days  from  the 
service  of  such  rule,  why  the  execution  has  not  been 
enforced  or  returned,  and  on  his  failing  to  show  cause  suffi- 
cient the  said  Magistrate  may  order  same  to  be  made  abso- 
lute, and  the  Constable  shall  be  liable  for  the  debt,  interest 
and  costs,  and  if  he  be  unable  to  pay  the  same  such  liability 
shall  be  construed  a  breach  of  his  official  bond,  and  the  same 
shall  be  recoverable  in  an  action  thereon  against  his  sure- 
ties.—Civil  Code,  Sec.  14178. 

Davenport  v.  Corley,  1  Bail.,  594. 

Poster  V.  Gaiilt,  2  McM.,  335. 

State  V.  Staggers,  12  Rich.,  386. 

Tinsley  v.  Kirhy,  8  S.  C,  113. 
Liability  for  Oppression  in  OMce. — For  oppression  in 
office,  whether  by  undue  personal  violence,  cruelty,  taking 
an  am.ount  of  property  in  unreasonable  proportion  to  the 
sum.  to  be  collected,  or  for  any  wilful  official  misconduct, 
habitual  negligence,  habitual  drunkenness,  or  fraud,  a  Con- 
stable shall  be  liable  to  an  action  for  damages  by  the  party 
aggrieved;  but  if  in  any  such  action  the  plaintiff  fails  to 
recover,  he  shaH  be  liable  to  be  mulcted  in  double  or  treble 
costs,  by  order  of  and  at  the  discretion  of  the  presiding 
Judge.- — Civil  Code,  Sec.  1479. 

State  V.  Greenwood,  1  Mill,  420. 

State  V.  Williams,  2  Speer,  26. 
To  Attend  Circuit  Courts  When  Required. — Al^  or  so 
many  of  the  Constables  of  any  County  as  may  be  thereto 
required  by  the  Sheriff,  shall  be  bound  to  attend  any  of  the 
Circuit  Courts,  shall  be  officers  of  Court,  and  perform  the 
appropriate  duties  and  services  assigned  them  by  the  Sheriff 
and  presiding  Judge ;  and  each  Constable  so  attending  shall 
be  entitled  to  receive  the  compensation  of  one  dollar  and 
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fifty   cents   for  each  day's  attendance. — Civil   Code,    Sec. 
1480. 

7th — Protection  in  Office 

//  Assaulted. — If  a  Constable  is  assaulted  in  the  execu- 
tion of  his  office,  he  need  not  go  back  to  the  wall,  as  a 
private  person  ought  to  do;  and  if  in  the  striving  together 
the  Constable  kills  the  assailant,  it  is  no  felony;  but  if  the 
Constable  is  killed,  it  shall  be  construed  as  premeditated 
murder.— Hale's  PL,  37. 

8th — Punishment  and  Removal. 

for  Oppression,  Fine  and  Imprisonment. — For  oppres- 
sion in  offi-ce,  whether  by  undue  personal  violence,  cruelty, 
taking  an  amount  of  property  in  unreasonable  proportion 
to  the  sum  to  be  collected,  or  for  any  wilful  official  mis- 
conduct, habitual  negligence,  habitual  drunkenness,  or 
fraud,  when  established  to  the  satisfaction  of  a  jurv,  upon 
indictment,  a  Constable  shall  be  punished  by  imprisonment 
not  exceeding  one  year  and  fined  not  exceeding  one  thou- 
sand dollars,  at  the  discretion  of  the  Court. — Crim.  Code, 
Sec.  573. 

OMce  Vacant  on  Conviction. — Upon  the  conviction  of 
any  Constable  by  indictment,  the  Judge  before  whom  the 
case  may  be  tried  shall  have  power,  by  order,  to  declare 
the  convict  to  be  removed  from  office ;  whereupon  his  office 
shall  be  deemed  vacant. — Crim.  Code,  Sec.  573. 

Forfeit  Fees. — In  all  cases  in  which  Magistrates  shall 
fail  to  lodge  in  the  office  of  the  Clerks  of  the  Court  of  their 
respective  Counties  recognizances  taken  before  them  for 
the  appearance  of  witnesses,  defendants,  or  prosecutors, 
before  the  Court  of  General  Sessions  for  such  County,  or 
information  or  other  papers  before  them,  and  returnable  to 
such  Court,  at  least  ten  days  before  the  meeting  of  said 
Court,  and  such  default  shall  arise  from  the  neglect  or 
improper  delay  of  the  Constable  or  other  officer  charged 
with  the  execution  of  any  warrant  or  other  process  pertain- 
ing to  the  Court  of  General  Sessions,  such  Constable  shall 
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forfeit  his  fee  and  be  subject  to  a  fine  of  five  dollars  for 
every  such  default,  if,  upon  a  rule  to  show  cause,  he  shall 
fail  to  excuse  himself  to  the  satisfaction  of  the  Court. — 
Crim.  Code,  Sec.  574. 

CONTEMPT. 
{See  Attachment  For.) 

CONVICTS. 

{See  Malefactors.) 

CORN. 
{See  Burning.) 
Stealing  Oi^. 

At  Common  Law. — At  common  law,  the  stealing  of 
gathered  corn  was  punished  as  a  larceny;  but  the  taking 
it  from  the  field  was  only  a  trespass,  for  which  a  civil  action 
would  lie.  But  if  the  person  shall  cut  it  at  one  time  and 
come  again  and  take  it  away,  it  is  felony. 

Under  Statutes  of  South  Carolina. — Whoever  shall  steal 
from  the  field  any  grain,  cotton  or  vegetables,  whether  sev- 
ered from  the  freehold  or  not,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  imprisonment  for  not  more  than  five  years,  or  by  a  ^.nt 
of  not  more  than  five  hundred  dollars;  except  that  when 
the  amount  stolen  shall  not  exceed  ten  dollars  in  value,  the 
punishment  shall  be  by  imprisonment  for  not  more  than 
thirty  days  nor  less  than  twenty  days,  or  by  a  fine  of  not 
more  than  one  hundred  dollars  nor  less  than  fifty  dollars. — 
Crim.  Code,  Sec.  221. 

Corn  growing  in  the  field  is  included  in  this  section^  though  not  severed 
from  the  soil. — State  v.  Stephenson,  3  Bail.,  334. 

Peas  are  included  under  grain. — State  v.  Williams,  2  Strob.,  475. 

Indictment. — Fatally  defective  that  charges  stealing  corn  "in  the 
field"  instead  of  "from  the  field."— Sfa^e  v.  Shuler,  19  S.  C,  142;  State 
V.  Nelson,  28  S.  C,  16;  4  S.  E.,  792. 

Under  indictment  for  this  ofl^'ense,  defendant  cannot  be  found  guilty 
of  petit  larceny.— S'iafe  v.  Washington,  26  S.  C,  604;  2  S.  E.,  623. 
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A  laborer  working  under  a  verbal  contract  with  a  farmer  for  a  part 
of  the  crop  may  commit  a  larceny  bj^  taking  and  carrying  awaj^  a 
portion  of  the  crop  with  intent  to  steal  it. — State  v.  Sanders,  5-2  S.  C, 
582;  30  S.  E.,  616;  State  v.  Gay,  1  Hill,  364. 

CORONER. 

Election  Of. — There  shall  be  an  election  for  County 
Coroner  in  each  County,  except  in  the  Counties  of  Berkeley, 
Cherokee,  Darlington,  and  Hampton,  by  the  qualified  voters 
thereof,  at  each  alternate  general  election,  reckoning  from 
the  election  in  the  year  one  thousand  eight  hundred  and 
seventy-two.  In  the  Counties  excepted  the  next  election 
shall  be  in  1902.— Civil  Code,  Sec.  1277. 

Term  of  Office. — The  term  of  office  of  the  Coroner  shall 
be  four  years,  and  until  his  successor  shall  be  elected  or 
appointed,  and  shall  qualify. — Ih.,  Sec.  1278. 

2d — Powers  and  Duties  Oe. 

Bond. — Before  receiving  his  commission  he  shall  enter 
into  bond,  to  be  executed  by  him  and  any  number  of  sure- 
ties,, not  exceeding  twelve  nor  less  than  two,  to  be  approved 
by  the  County  Commissioners.  Said  bond  to  be  recorded 
in  the  office  of  the  Register  of  Mesne  Conveyance  for  the 
County  in  which  such  officer  resides.  And  the  Register 
shall  be  entitled  to  exact  a  fee  of  one  dollar  for  recording 
his  bond.  In  the  County  of  Charleston  the  bond  shall  be 
in  the  penal  sum  of  ten  thousand  dollars,  and  in  each  of 
the  other  Counties  two  thousand  dollars. — Ih.,  Sec.  1280. 
McBee  v.  Hoke,  2  Speer.,  138. 

Oath. — Before  he  is  qualified  to  act  he  must  take  and 
subscribe  the  constitutional  oath  of  office,  and  also  each 
Coroner  shall  take  an  oath  to  enforce,  and,  to  the  extent 
of  his  power  and  ability,  enforce  the  penalties  prescribed 
by  law  against  gaming,  and,  in  all  cases,  to  bring  to  justice 
violations  of  the  same,  whenever  such  violations  shall  come 
within  his  view  and  knowledge ;  and  to  enforce  the  penalties 
prescribed  by  law  against  duelling,  and  to  bring  to  justice 
all  persons  offending  against  the  same  that  may  come  within 
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his  view  or  knowledge;  and,  in  addition  thereto,  shall  take 
the  following  oath : 

I,  A.  B.,  swear  (or  affirm,  as  the  case  may  be),  that  I  am  under  no 
pi-omise  in  honor  or  law,  to  share  the  profits  of  the  office  to  which  I 
have  been  elected  (or  appointed,  as  the  case  may  be),  and  I  will  not, 
directly  or  indirectly,  sell  or  dispose  of  said  office  or  the  profits  thereof; 
but  will  resign,  or  continue  to  discharge  the  duties  thereof  during  the 
period  fixed  by  law,  if  I  so  long  live.  So  help  me,  God. — Civil  Code,  1281, 
650,  651. 

Commission. — Upon  complying  with  the  above  require- 
ments, the  Governor  shall  issue  a  commission  to  him 
accordingly. — lb.,  Sec.  1281. 

May  Appoint  Deputies. — The  Coroner  of  any  County, 
except  Charleston,  may  appoint  one  or  more  deputies,  to 
be  approved  by  the  Judge  of  the  Circuit,  or  by  any  Circuit 
Judge  residing  therein,  who  shall  take  and  subscribe  the 
oath  prescribed  by  the  Constitution,  and  also  the  oaths  with 
respect  to  duelling  and  gaming,  prior  to  entering  upon  the 
duties  of  said  appointment ;  said  oaths  may  be  administered 
by  any  officer  authorized  to  administer  oaths  in  the 
County.— /Z?.,  Sec.  1282. 

Certificate  of  Appointment  of  Deputies. — The  appoint- 
ment of  such  deputy  must  be  evidenced  by  a  certificate 
thereof,  signed  by  the  Coroner,  and  shall  continue  during 
his  pleasure.  He  may  take  such  bond  and  surety  from 
his  deputy  as  he  may  deem  necessary  to  secure  the  faithful 
discharge  of  the  duties  of  the  appointment,  but  shall  always 
be  answerable  for  the  neglect  of  duty  or  misconduct  in  office 
of  such  deputy.  When  duly  qualified,  as  herein  required, 
the  deputy  so  appointed  may  do  and  perform  any  or  all 
of  the  duties  appertaining  to  the  office  of  his  principal. — 
lb.,  Sec.  1282. 

Not  to  Act  as  Jailer,  Deputy  Sheriff,  Etc. — No  Coroner 
shall  act  as  Jailer,  Deputy  Sheriff,  or  under  any  appoint- 
ment by  a  Sheriff;  and  if  he  shall  accept  or  shall  act  under 
the  appointment  of  the  Sheriff  of  his  County,  his  office 
shall  be  vacated  and  the  same  shall  be  filled  in  the  manner 
provided  by  law  in  case  of  vacancy  from  any  other  cause. — 
lb..  Sec.  1283. 


Coroner.  171 

To  Keep  an  Office  in  the  Courthouse;  to  Keep  Book  of 
Inquisitions. — The  Coroner  shall  keep  an  office  at  the  court- 
house in  his  County,  which  shall  have  proper  fixtures,  and 
in  which  he  shall  keep  his  book  of  inquisitions,  which  book 
shall  be  public  property,  and  shall  be  turned  over  to  his  suc- 
cessor in  office. — lb.,  Sec.  1284. 

To  Take  Inquests. — Every  Coroner,  within  the  County 
for  which  he  has  been  elected  or  appointed,  is  empowered 
to  take  inquest  of  casual  or  violent  deaths,  where  the  dead 
body  is  lying  within  his  County. — lb.,  Sec.  1285. 
Coroner  v.  Cunningham,  2  N.  &  McC,  454. 

Book  of  Inquisitions. — Every  Coroner  shall  keep  a  book, 
to  be  called  "The  Coroner's  Book  of  Inquisitions,"  into 
which  he  shall  copy  all  inquests  found  within  his  County, 
together  with  the  evidence  taken  before  the  jury,  and  all 
proceedings  had  before  or  after  their  finding. — lb.,  Sec. 
1287. 

Original  Inquisitions  to  Be  Returned  to  Clerk;  Endorse- 
ment on  Return;  Form  Of. — The  original  inquisition  and 
evidence,  as  taken  by  him,  shall  be  returned  by  the  Coroner, 
within  ten  days  after  the  finding  thereof,  to  the  Clerk  of 
the  Court  of  General  Sessions  for  the  County  in  which  it 
was  found. — lb.,  Sec.  1288. 

State  V.  Campbell,  1  Rich.,  124. 

Endorsement  on  Return. — The  Coroner,  before  he 
returns  such  inquisition  and  evidence,  shall  endorse  the 
same  in  this  form : 


SOUTH  CAROLINA, 
County 


.-.} 


The  State  vs.  The  Dead  Body  of  A.  B. 

Inquisition    taken    this day    of ,    A.    D.    19 — , 

by ,  Coroner   for  said   County,  entered  and  recorded  in 

Coroner's  Book  of  Inquisitions,  page ,  this day  of , 

A.  D.  19—.     (Civil  Code,  Sec.  1289.) 

To  Act  as  Sheriff,  When. — If  the  Sheriff  shall  be  a  party 
plaintiff  or  defendant,  in  any  judicial  process,  execution, 
warrant,  summons  or  notice  to  be  served  or  executed 
within  his  County,  the  Coroner  shall  serve  or  execute  such 
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process,  execution,  warrant,  summons  or  notice ;  in  the  dis- 
charge of  which  duties  he  shall  incur  such  liabilities  as 
would  by  law  attach  to  their  performance  by  the  Sheriff 
himself.— /&.,  Sec.  1290. 

Miller  v.  Yeaden,  3  McC,  11. 

State  V.  Irby,  1  McM.,  485. 

Caiihle  V.  Hoke,  1  Speer,  168. 

McBee  v.  Hoke,  2  Speer,  138. 
When  Sheriff's  Office  Vacant,  to  Act  as  Sheriff  Gen- 
erally.— The  Coroner,  during  a  vacancy  in  the  office  of 
Sheriff,  shall  act  as  Sheriff,  and  while  discharging  the  office 
of  Sheriff  shall  provide  a  suitable  book,  in  which  he  shall 
enter  such  executions  or  other  papers  as  he  may  be  directed 
to  enter  by  proper  authority;  and  also  all  new  writs, 
processes,  executions  or  other  papers  proper  to  be  entered 
by  a  Sheriff;  and  also  all  his  proceedings  as  Sheriff  in  man- 
ner and  form  as  Sheriffs  are  required  by  law  to  do;  which 
book,  or  a  certified  copy  thereof,  he  shall  leave  in  the 
Sheriff's  office  as  a  record. — lb.,  Sec.  1291. 

Richardson  v.  Croft,  1  Bail.,  264. 

State  V.  Irby,  1  McM.,  485. 

Not  Bound  to  Act,  Unless  Specifically  Instructed. — The 
Coroner  shall  not  be  bound  to  act  upon  any  papers  in  the 
Sheriff's  office,  unless  he  is  specially  instructed;  nor  shall 
he  be  bound  to  embrace,  in  his  return  to  the  Clerk's  office, 
any  execution  found  in  the  Sheriff's  office  which  is  not 
entered  in  his  book,  or  upon  which  he  may  not  have  taken 
any  proceedings. — lb..  Sec.  1292. 

To  Make  a  List  of  Prisoners. — As  soon  as  the  Coroner 
shall  enter  upon  the  duties  of  Sheriff,  he  shall,  in  the  pres- 
ence of  the  Clerk  of  Court,  or  Jailer  of  the  County,  if  there 
be  one,  make  a  list  of  the  prisoners  in  the  jail,  which  must  be 
signed  by  himself  and  the  Jailer,  entered  in  the  Coroner's 
book,  and  the  original  lodged  in  the  Clerk's  office. — lb., 
Sec.  1293. 

To  Turn  Over  Papers,  Etc.,  to  Succeeding  Sheriff. — 
Upon  retiring  from  the  Sheriff's  office  he  shall  turn  over 
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the  papers  of  the  office  and  the  prisoners  in  jail  to  the  suc- 
ceeding Sheriff  in  manner  and  form  as  Sheriffs  may  be 
required  to  execute  the  same  duty. — lb.,  Sec.  1294. 

3d — Magistrate  to  Act  As — In  What  Cases. 

Magistrate  May  Act  As,  When. — Any  Magistrate  of  the 
County,  except  in  the  County  of  Charleston,  is  authorized 
and  required  to  exercise  all  the  powers  and  discharge  all 
the  duties  of  the  Coroner  in  holding  inquests  over  the  body 
of  deceased  persons,  and  taking  all  proper  proceedings 
therein : 

1st.  In  all  cases  when  the  Coroner  of  the  County  is  sick 
or  absent ;  or 

2d.  At  a  greater  distance  than  fifteen  miles  from  the 
place  for  such  inquiry ;  or 

3d.  When  the  office  is  vacant. — lb.,  Sec.  1286. 

Certain  Magistrates  in  Charleston  County  May  Hold 
Inquests. — All  the  Magistrates  residing  outside  of  the 
limits  of  the  city  of  Charleston,  and  appointed  for  the 
County  of  Charleston  outside  of  the  city  limits,  shall,  in  the 
absence  of  the  Coroner,  hold  such  inquests  as  may  be  neces- 
sary and  do  such  other  business  as  pertains  to  the  office  of 
Coroner  in  cases  arising  within  his  vicinity.  In  all  such 
cases  the  said  Magistrates  shall  receive  for  such  services, 
besides  their  salaries  as  Magistrate,  the  sum  of  fifty  dollars 
per  annum,  if  so  much  be  necessary. — lb.,  Sec.  1297. 

4Tn — Vacancy  in  the  Office  Of. 

Vacancy  in  Office. — In  the  event  of  a  vacancy  in  the  office 
of  Coroner,  the  Governor  shall  have  full  power  to  appoint 
some  suitable  person,  who  shall  be  an  elector  of  the  County, 
and,  upon  qualifying  according  to  law,  shall  be  entitled  to 
enter  upon  and  hold  the  office  to  which  he  has  been 
appointed  until  the  next  general  election,  when  an  election 
sha-ll  be  held  to  fill  the  unexpired  term,  and  the  officer  so 
appointed  or  elected  shall  hold  said  office  for  the  term  of 
said  election  or  appointment,  and  until  his  successor  shall 
qualify.— /&.,  Sees.  1279  and  281. 
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5th — Inquest  on  Dead  Bodies. 

Mode  of  Summoning  Jury. — When  the  Coroner  shall  be 
informed  of,  or  shall  see,  the  dead  body  of  any  person, 
supposed  to  have  come  to  a  violent  and  untimely  death, 
found  lying  within  his  County,  he  shall  make  out  his  war- 
rant, directed  to  all  or  any  of  the  Constables  of  his  County 
or  to  the  Sheriff  of  his  County,  requiring  them,  or  any  of 
them,  forthwith  to  summon  a  jury  of  fourteen  men  of  the 
County,  within  a  radius  of  ten  miles,  to  appear  before  him 
at  the  time  and  place  specified  in  the  warrant,  which  war- 
rant shall  be  in  this  form : 

FORM  OF  WARRANT. 

THE  STATE  OF  SOUTH  CAROLINA, 

To  the  Sheriff  (or  to  any  Constable  or  Constables,  as  the  case  may  be), 
of County,  Greeting: 

These  are  to  require  you,  immediately  on  receipt  and  sight  hereof,  to 
summon  and  warn,  verbally  or  otherwise,  fourteen  men  of  the  said 
County,  to  be  and   appear  before  me,  the   Coroner  of  said   County,  at 

,  within  the  said  County,  between  the  hours  of 

o'clock,  on  the day  of — ■ ,  then  and  there  to  inquire, 

upon  the  view  of  a  body  of  a  certain  person  there  lying  dead,  how  he 
came  to  his  death.  Fail  not  herein,  as  you  will  answer  the  contrary  at 
your  peril. 

Given  under  my  hand   and   seal,  at ,   this day 

of ,  A.  D.  19—,  by  me. 

A.  B.,  (l.  s.) 
Coroner  for County. 

Crim.  Code,  Sec.  999. 

Any  Constable  or  Sheriff  to  Bxeciite  Warrant. — Any 
Constable  or  Sheriff,  to  whom  such  warrant  shall  come, 
shall  forthwith  execute  the  same,  and  repair  unto  the  place 
at  the  time  therein  mentioned,  and  make  return  of  the 
warrant,  with  his  proceedings  thereon,  to  the  Coroner  that 
granted  it. 

Penalty  for  Failure. — And  every  Constable  or  Sheriff, 
failing  to  perform  the  duty  by  such  warrant  required  of 
him,  or  failing  to  return  the  same,  as  aforesaid,  shall  forfeit 
and  pay  the  sum  of  twenty  dollars,  if  without  a  reasonable 
excuse,   to  be   recovered  by  action :   and   each   and   every 
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person  summoned  and  warned,  as  aforesaid,  to  be  a  juror, 
and  failing  to  appear  and  act  as  such  juror,  shall  also  forfeit 
and  pay  the  sum  of  twenty  dollars,  if  without  reasonable 
excuse,  to  be  recovered  by  action. — Ih.,  Sec.  1000. 

Persons  Subject  to  Jury  Duty. — All  persons  subject  to 
jury  duty  in  the  Circuit  Courts  shall  be  liable  to  serve  as 
jurors  on  an  inquest  on  a  dead  body  found  within  their 
County.— /&.,  Sec.  1001. 

Number  of  Jurors. — Of  the  jurors  summoned  and 
appearing,  the  Coroner  shall  swear  twelve,  or  more,  and 
administer  to  the  foreman,  appointed  by  him,  an  oath,  in 
the  form  following : 

OATH. 

You  shall  inquire  and  true  presentment  make,  on  behalf  of  the  State 
of  South  Carolina,  in  what  manner  A.  B.,  here  lying  dead,  came  to  his 
death,  and  you  shall  deliver  a  true  verdict  thereon,  according  to  such 
evidence  as  shall  be  given,  and  according  to  your  knowledge.  So  help 
you,  God. 

And  to  the  others  he  shall  administer  an  oath  in  this 
form: 

The  oath  which  your  foreman  has  taken  on  his  part,  you  shall  well  and 
truly  observe  and  keep  on  your  part.     So  help  you,  God. — lb.,  Sec.  1002. 

Coroner's  Charge  to  Jury. — The  jury  so  sworn  shall  be 
charged  by  the  Coroner  to  declare,  upon  oath,  whether  the 
deceased  came  to  his  death  by  mischance  and  accident,  or 
by  felony;  and  if  by  felony,  whether  by  his  own  or 
another's;  and  if  by  mischance,  whether  by  the  act  of  God 
or  of  man;  and  if  he  died  of  another's  felony,  who  were 
principals,  and  who  accessories,  who  threatened  him  of  life, 
or  murder,  and  with  what  instrument  he  was  struck  or 
wounded ;  and  if  by  mischance  or  accident,  by  the  act  of 
God  or  man,  whether  by  hurt,  fall,  stroke,  drowning,  or 
otherwise.  And  he  shall  also  charge  them  to  inquire  of 
the  persons  that  were  present  at  the  finding  of  the  body 
whether  he  were  killed  in  the  same  place  or  elsewhere,  and. 
if  elsewhere,  by  whom  or  how  he  was  there  brought,  and  of 
all  other  circumstances. — Jb.,  Sec.  1003. 
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Inquiry  in  Case  of  Suicide. — If  the  jury  so  charged  find 
that  the  deceased  came  to  his  death  by  his  own  felony,  they 
shall  further  inquire  into  the  manner,  names,  and  instru- 
ment, and  into  all  the  circumstances  of  the  death. — lb., 
Sec.  1004. 

Proclamation. — The  jury  being  charged,  they  must  stand 
together  until  proclamation  be  made  for  any  that  can  give 
evidence  to  draw  near,  and  they  shall  be  heard. — Ih.,  Sec. 
1005. 

Coroner  Has  Power  to  Issue  Warrants. — The  Coroner 
shall  have  the  power  to  issue  a  warrant,  or  w^arrants.  to 
summon  witnesses  and  examine  before  the  jury  any  person 
present,  w^hether  summoned  or  not,  concerning  the  death; 
and  every  person  summoned  or  required  to  give  evidence, 
and  disregarding  such  summons,  or  refusing  to  testify, 
without  such  excuse  as  shall  be  lawful  and  sufficient,  shall 
forfeit  and  pay  the  sum  of  twenty  dollars,  and  shall  be 
committed  to  jail  by  the  Coroner  until  the  next  Court  of 
General  Sessions,  or  until  he  testifies  and  is  discharged  by 
the  Coroner  (the  said  forfeiture  to  be  recovered  by  indict- 
ment) ;  and,  in  addition,  shall  be  liable  to  be  indicted  at  the 
next  Court  of  General  Sessions  for  the  County,  and,  upon 
conviction,  shall  be  fined  and  imprisoned,  at  the  discretion 
of  the  Court.  And  the  Coroner  shall  bind  such  witness  or 
witnesses  so  appearing,  by  recognizance,  with  good  and 
sufficient  surety,  to  appear  at  the  next  Court  of  General 
Sessions,  to  stand  his  trial ;  and  the  witnesses  refusing  to 
enter  into  such  recognizance  shall  be  forthwith  committed 
to  the  jail  of  the  County,  by  commitment,  under  the  hand 
and  seal  of  the  Coroner,  there  to  be  kept  until  they  enter 
into  such  recognizance,  as  before  required. — Ih.,  Sec.  1006. 

May  Adjourn  Jury. — A  Coroner  shall  have  power,  if  he 
deem  it  necessary,  to  adjourn  the  jury,  either  from  day  to 
day,  or  any  other  day  and  place,  to  receive  evidence,  binding 
the  jurors  severally  by  one  recognizance,  in  such  amount 
as  he  shall  think  fit,   for  their  appearance;  which  recog- 
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nizance  may  be  estreated,  as  to  any  of  the  conusors  for 
default,  by  the  Court  of  General  Sessions. — lb.,  Sec.  1007. 

Absent  Jurors;  Hozv  Supplied — If  all  or  any  of  the 
jurors  shall  fail  to  reappear  at  the  day  and  place  to  which 
they  were  adjourned,  the  Coroner  shall  issue  his  warrant 
to  supply  the  places  of  the  absent  jury,  or  of  so  many  of 
the  jurors  absent  as  may  be  necessary;  and  the  jurors  last 
summoned  shall  be  sworn  and  charged  as  those  first  sum- 
moned were,  and  shall  have  the  same  powers,  and  be  liable 
to  the  same  penalties. — lb.,  Sec.  1008. 

Oath  of  Witnesses. — The  witnesses  examined  upon  the 
inquest  shall  be  sworn  as  follows,  by  the  Coroner,  who  is 
empowered  to  administer  the  oath ;  that  is  to  say : 

The  evidence  you  shall  give  to  this  inquest,  concerning  the  death  of 
A.  B.,  here  lying  dead,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.     So  help  you,  God.— 76.,  Sec.  1009. 

Testimony  to  Be  Taken  in  Writing. — The  testimony  of 
all  witnesses  examined  upon  an  inquest  shall  be  taken  down 
in  writing  by  the  Coroner  and  signed  by  the  witnesses,  and 
if  the  testimony  given  tends  to  criminate  any  person  as  con- 
cerned in  the  death  of  the  deceased,  the  Coroner  shall  bind 
over  the  witness  who  gave  it,  in  recognizance,  with  suffi- 
cient surety,  to  appear  at  the  next  Court  of  General  Sessions 
to  be  holden  for  the  County,  to  give  evidence  concerning 
the  death ;  and  such  witness,  for  refusing  to  enter  into  such 
recognizance,  shall  be  committed  by  the  Coroner  to  the  jail 
of  the  County,  by  warrant  under  his  hand  and  seal,  there  to 
be  kept  until  the  session  of  the  Court,  or  until  he  shall  enter 
into  recognizance  as  required. — lb..  Sec.  1010. 

Testimony  of  witness  examined  on  inquest  in  absence  of  prisoner  not 
competent  against  him,  on  trial  for  murder,  after  death  of  witness. — 
State  V.  Campbell,  1  Rich.,  124. 

The  testimony  so  taken  down  is  the  best  evidence  of  what  a  witness 
swore  before  the  Coroner,  and  other  parol  testimony  as  to  what  he  swore 
should  be  rejected. — State  v.  Prater,  2G  S.  C,  198.  When  Coroner  fails 
to  have  witness  to  sign  the  testimony  taken  down  in  writing  by  person, 
proof  of  it  by  Coroner,  without  his  remembering  it,  is  competent. — State 
V.  Jones,  29  S.  C,  201;  7  S.  E.,  296.  Testimony  of  witness  may  be  con- 
tradicted by  what  he  swore  before  Coroner  at  inquest. — 76. 

12— M. 
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Form  of  Verdict. — The  jury,  having  viewed  the  body, 
heard  the  evidence,  and  made  inquiry  into  the  cause  and 
manner  of  the  death,  shall  render  their  verdict  thereon,  in 
writing",  to  the  Coroner  under  their  hands  and  seals,  in  the 
manner  following  (which  shall  pass  by  indenture  inter- 
changeably between  the  Coroner  and  jury)  ;  that  is  to  say: 


SOUTH  CAROLINA, 

COUXTY   OF 


I 


An  inquisition  intended,  taken  at ,  in 

County,    the day    of ,    A.    D.    ,    before 

A.    B.,    Coroner    (or   C.    D.,    Magistrate,   acting   as    Coroner),    for    said 

County,  upon  view  of  the  body  of  E.  F.,  or ,  then  and 

there  being  dead,  by  the  oaths  of  (inserting  the  names  of  the  jurors), 
lieing  a  lawful  jury  of  inquest,  who,  being  charged  and  sworn  to  inquire, 
for  the  State  of  South  CaroHna,  where  and  by  what  means  the  said 
E.  F.  came  to  his  death,  upon  their  oatli,  do  say,  etc.  (inserting  how, 
where,  at  what  time,  and  bj^  what  instrument  the  deceased  was  killed); 
(and  if  it  shall  appear  that  the  deceased  was  wilfully  killed  by  another, 
the  inquisition  must  be  concluded  in  this  form):  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  aforesaid  J.  K., 
in  manner  and  form  aforesaid,  E.  F.  then  and  there  feloniously  did 
kill,  against  the  peace  and  dignity  of  the  same  State  aforesaid. — lb., 
Sec.  1011. 

In  Case  of  Death  by  Means  Unknown. — If  it  shall  appear 

that  the  deceased  came  to  his  death  by  means  unknown  to 

the  jury,  the  inquisition  shall  conclude  thus : 

That   the   said   E.    F.   was   killed   and   murdered   by   some   person   or, 
persons   (or,  by  some  means)   to  the  jurors  unknown,  against  the  peace 
and  dignity  of  the  same  State  aforesaid. — Ih.,  Sec.  1012. 

Of  Self -Murder.- — If  it  appears  that  he  died  by  self- 
murder,  the  inquisition  shall  conclude  : 

That  the  said  E.  F.,  in  manner  and  form  aforesaid,  then  and  there, 
voluntarily  and  feloniously,  himself  did  kill,  against  the  peace  and 
dignity  of  the  same  State  aforesaid. — Ih.,  Sec.  1013. 

By  Mischance. — If  it  appear  that  the  deceased  came  to 
his  death  by  mischance,  the  finding  shall  conclude : 

That  E.  F.,  in  manner  and  form  aforesaid,  came  to  his  death  by  mis- 
fortune, or  accident. — 76.,  Sec.  1014. 

By  Hands  of  Another. — If  the  proof  shall  be  that  the 
death  was  occasioned  by  the  hands  of  another,  the  conclu- 
sion shall  be : 
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That  J.  K.,  the  said  E.  F.,  by  misfortune,  and  contrary  to  his  will,  in 
manner  and  form  aforesaid,  did  kill  and  slay. — lb.,  Sec.  1015. 

Form  of  Conclusion  of  Inquisition. — After  the  conclu- 
sion above,  according  to  the  facts,  the  inquisition  shall  end 
in  this  form : 

In    witness    whereof,    I ,    Coroner    aforesaid,    and    the 

jurors  aforesaid,  to  this  inquisition  have  interchangeably  put  our  hands 
and  seal,  the  day  and  year  above  mentioned. 

A.  B.,  (l.  s.) 

Coroner,  County. 

C.    D.,   etc.,    (l.    s.) 
Foreman  of  Jury  of  Inquest. 
E.   F.,    etc.,    (L.    s.) 
Jb.,  Sec.  1016.  Jurors. 

Warrant  in  Case  of  Murder. — If  the  finding  of  the 
inquest  be  wilful  killing  by  the  hands  or  means  of  another, 
the  Coroner  shall  forthwith  issue  his  warrant,  directed  to 
the  Sheriff,  or  to  one  or  more  Constables  for  the  County, 
for  all  the  persons  implicated  b}^  said  finding,  which  war- 
rant shall  be  in  this  form  : 

FORM  No.  98. 

THE  STATE  OF  SOUTH  CAROLINA. 

By  A.  B.,  Coroner  (or  C.  D.,  Magistrate,  acting  as  Coroner),  for 
County. 

To ,  Sheriff  of County: 

Whereas,  By  inquisition  by  me  held,  on  (time  and  place  inserted)  it 
was  found  that  (here  insert  the  finding  of  the  jury):  These  are  there- 
fore to  command  you  forthwith  to  apprehend  (here  insert  the  name  or 
names  of  the  accused)  and  bring  him  (or  them)  before  me,  to  be  dealt 
with  according-  to  law. 

Given  under  my  hand  and  seal,  this day  of , 

A.  D. .  A.  B.,  Coroner,  (l.  s.) 

(or  C.  D.,  Magistrate,  Acting  as  Coroner.) 
76.,  Sec.  1017. 

Commitment. — Upon  the  return  of  the  said  warrant, 
and  the  arrest  of  the  party  or  parties,  the  Coroner  shall  pro- 
ceed to  commit  him,  her,  or  them,  by  warrant,  in  the  fol- 
lowing form : 

FORM  No.  99. 

To  the  Sheriff  (or  Jailer)   of ■■ County: 

You  are  hereby  commanded  and  required  to  receive  and  keep  in  close 
confinement,  in  the  jail  of  your  County   (here  insert  the  name  or  names 
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of  the  party  or  parties),  charged  before  me  by  the  finding  of  a  jury 

of  inquest,  held  on  the^ day  of ,  at , 

with   (here  insert  finding),  until  he   (she  or  they)   Shall  be  delivered  by 
due  course  of  law.     Herein  fail  not. 

Given  under  my  hand  and  seal,  this day  of , 

A.  D.  . 

A.  B.,  Coroner,  (l.  s.) 
(or  C.  D.,  Magistrate,  Acting  as  Coroner.) 
lb.,  Sec.  1018. 

Sheriff  to  Keep  Persons  Committed. — All  Sheriffs  and 
Jailers  are  required  to  receive  and  keep  securely  all  persons 
so  committed  by  the  Coroner. — Ih.,  Sec.  1019. 

To  Bind  Over  Party  Killing  by  Mischance,  and  Wit- 
nesses.— If  the  finding  of  the  inquest  be  that  the  deceased 
came  to  his  death  by  mischance,  by  the  hands  of  another, 
the  Coroner  shall  bind  in  recognizance,  with  sufficient 
surety,  the  party  against  whom  the  verdict  has  been  ren- 
dered, to  appear  at  the  next  Court  of  General  Sessions  for 
the  County,  that  the  matter  may  be  then  and  there  inquired 
into ;  and  the  Coroner  shall  also  bind  over,  by  recognizance, 
with  good  surety,  all  such  material  witnesses  as  were  exam- 
ined before  the  jury  of  inquest. — lb.,  Sec.  1020. 

Penalty  for  Burying  a  Body  Without  Inquiry. — If  any 
person  shall  bury,  or  cause  to  be  buried,  the  dead  body  of 
a  person  supposed  to  have  come  to  a  violent  death,  before 
notice  to  the  Coroner  to  examine  the  body,  and  before 
inquiry  is  made  into  the  manner  and  circumstances  of  the 
death,  such  person  shall  be  liable  to  indictment  therefor 
before  the  Court  of  General  Sessions,  and,  upon  conviction, 
shall  be  fined  and  imprisoned,  at  the  discretion  of  the  pre- 
siding Judge.  And  the  Coroner  shall  bind  him  in  recog- 
nizance, with  sufficient  surety,  to  appear  and  stand  his  trial 
at  the  ensuing  term  of  such  Court. — lb..  Sec.  1021. 

Body  to  Be  Taken  Up  on  Suspicion  of  Violent  Death. — 
If  the  Coroner  shall  know,  or  be  informed,  of  the  interment 
of  a  body  of  a  person,  supposed  to  have  come  to  a  violent 
death,  he  shall  proceed  to  empanel  a  jury,  as  is  hereinbefore 
directed,  and  order  such  body  to  be  taken  up,  and  shall  con- 
duct his  examination   into   the   cause  and  manner  of   the 
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death,  as  though  such  body  had  not  been  buried. — lb..  Sec. 
1022. 

Record  of  Body  Long  Dead. — If  the  body  has  been  so 
long  dead  and  buried,  or  so  injured  by  improper  keeping 
as  that  the  causes  of  the  death  cannot  be  ascertained  upon 
the  examination,  the  Coroner  shall  make  a  record  of  the 
fact,  stating  its  condition,  by  whom,  and  how  long,  it  had 
been  kept  or  buried,  the  circumstances  of  the  burial,  and 
the  identity  (if  discovered)  ;  which  record  shall  be  entered 
in  his  book  and  returned,  as  any  other  inquisition,  to  the 
Clerk  of  the  Court  of  General  Sessions  for  the  County. — 
lb..  Sec.  1023. 

Liability  for  Burial  Without  Inquest. — The  person  bury- 
ing or  directing  the  burial  of  the  dead  body  of  one  supposed 
to  have  come  to  a  casual  or  violent  death,  without  due 
notice  to  the  Coroner,  upon  conviction  thereof,  by  indict- 
ment in  the  Court  of  Sessions,  shall  be  liable  to  be  fined  and 
imprisoned,  at  the  discretion  of  the  Court.  And  the 
Coroner  shall  bind  him  in  recognizance,  with  sufificient 
surety,  to  appear  and  stand  his  trial  at  the  ensuing  term  of 
such  Court. — lb..  Sec.  1024. 

Coroner  May  Punish  for  Contempt. — Whenever  any 
person  or  persons  shall  wilfully  disturb  or  impede  the  pro- 
ceedings of  a  jury  of  inquest  while  inquiring  into  the  cause 
of  any  death,  or  shall  offer  any  contempt  to  the  person  or 
authority  of  the  Coroner  while  so  engaged,  the  Coroner  is 
hereby  empowered  to  commit  such  person  or  persons  to  the 
common  jail  of  the  County  for  a  time  not  exceeding  twenty- 
four  hours. 

Anv  person  who  shall  have  been  at  any  time  duly  sum- 
moned to  attend  and  serve  upon  a  Coroner's  jury,  who  shall 
neglect  or  refuse  to  so  attend  and  serve,  without  proper 
excuse,  shall  be  liable  to  be  punished  for  contempt ;  and  the 
Coroner  is  hereby  authorized  and  empowered  to  punish 
such  contempt  by  fine  not  exceeding  twenty  dollars,  or 
imprisonment  not  more  than  twenty-four  hours,  or  both, 
at  his  discretion. — lb.,  Sec.  1025. 
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Coroner  to  Hold  Inquest  on  Request  of  Two  Citizens. — 
It  shall  be  unlawful  for  any  Coroner  or  Magistrate  to  hold 
an  inquest  over  any  dead  body,  except  upon  the  written 
request  of  two  reputable  citizens  residing  in  the  neighbor- 
hood of  where  the  dead  body  is  found :  Provided,  That  the 
provisions  of  this  section  shall  not  apply  to  Counties  where 
Coroners  are  paid  salaries,  except  in  the  Counties  of  Bam- 
berg, Charleston,  Florence  and  Dorchester,  where  such 
requests  shall  be  necessary. — lb.,  Sec.  1026. 

Coroner  to  Make  Preliminary  Bxamination. — In  every 
case  where  a  body  is  found  dead,  and  an  investigation  or 
inquest  is  deemed  advisable,  it  shall  be  the  duty  of  the 
Coroner,  or  of  the  Magistrate  acting  as  Coroner,  as  the 
case  may  be,  to  go  to  the  body  and  examine  the  witnesses 
most  likely  to  be  able  to  explain  the  cause  of  death,  take 
their  testimony  in  writing,  and  decide  for  himself  whether 
there  ought  to  be  a  trial,  or  whether  blame  probably  attaches 
to  any  living  person  for  the  death ;  and,  if  so,  he  shall  pro- 
ceed to  summon  a  jury  and  hold  a  formal  inquest,  as  now 
required  by  law;  but  if  there  be,  in  his  judgment,  no 
apparent  or  probable  blame  against  living  persons  as  to  the 
death,  he  shall  issue  a  burial  permit,  and  all  further  inquiry 
or  formal  inquest  shall  be  dispensed  with ;  and  for  such 
preliminary  examination  such  officer  shall  receive  the  same 
fees  paid  in  the  same  way  as  a  Magistrate  for  any  ordinary 
preliminary  examination  in  a  criminal  case;  and  the  evi- 
dence and  the  finding  of  the  officer  on  said  preliminary  shall 
be  filed  in  the  Clerk's  office  of  the  County,  the  finding  to 
be  that  deceased  came  to  death  from  natural  cause,  or  came 
to  death  at  his  own  hand,  or  from  an  act  of  God.  or  from 
mischance,  without  blame  on  the  part  of  another  person. 

In  Counties  where  the  Coroner  receives  a  salary  no  fees 
shall  be  allowed  to  any  officer  for  services  in  such  prelimi- 
nary examinations. — Ih.,  Sec.  1027. 

Coroner  to  Provide  for  Bxamination  of  Bodies  by  Chem- 
ists ill  Certain  Cases. — It  shall  be  the  duty  of  the  Coroners 
in  this  State,  and  of  any  other  persons  acting  as  Coroner, 
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in  holding  inquests,  under  the  laws  of  this  State,  whenever, 
upon  the  holding  of  any  inquest,  they  have  any  reason  to 
cause  a  majority  of  said  members  of  Coroner's  inquest  to 
believe  that  the  deceased  came  to  his  death  by  means  of 
poison,  to  carefully  prepare  the  body,  or  parts  of  the  body, 
as  directed  by  the  authorities  of  Clemson  Agricultural  and 
Mechanical  College,  and  to  carefully  send  the  same  promptly 
to  the  authorities  of  said  college. — lb.,  Sec.  1028, 

CORRUPTION. 

Any  public  officer,  hereafter  to  be  elected  or  appointed, 
whose  authority  is  limited  to  a  single  election  or  judicial 
district,  who  shall  be  guilty  of  any  official  misconduct, 
habitual  negligence,  habitual  drunkenness,  corruption,  fraud 
or  oppression,  shall  be  liable  to  indictment,  and,  upon  con- 
viction thereof,  shall  be  fined  not  exceeding  one  thousand 
dollars  and  imprisoned  not  exceeding  one  year. — Crim. 
Code,  Sec.  545. 

This  section  covers  violations  of  law  principally  of  an  active  nature.^ — 
Stafe  V.  Green,  52  S.  C,  524;  30  S.  PI,  683;  State  v.  Tarrant,  24  S.  C,  593. 

An  officer  whose  term  has  expired  or  who  has  resigned  or  been  removed 
may  be  indicted  under  this  section. — State  v.  Sellers,  7  Rich.,  370. 

General  official  misconduct  is  punishable  only  under  this  section. — 
State  V.  Hall,  5  S.  C,  120. 

Furnishing  prisoners  with  spirituous  liquors  by  jailers  is  official  mis- 
conduct.— State  V.  Sellers,  7  Rich.,  368. 

False  voucher  of  Treasurer  is  an  official  fraud. — State  v.  Cardozo, 
11  S.  C,  232. 

Indictment  that  joins  a  charge  of  general  misconduct  under  this 
section  with  a  charge  of  particular  neglect  of  official  duty  is  defective.^ — 
State  v.  Hall,  5  S.  C,  120. 

It  shall  be  the  duty  of  the  presiding  Judge,  before  whom 
such  officer  shall  be  tried,  to  cause  a  certified  copy  of  the 
indictment  to  be  immediately  transmitted  to  the  Governor, 
who  shall,  upon  receipt  thereof,  declare  by  proclamation 
his  office  vacant,  and  the  same  shall  be  filled  as  in  the  case 
of  death  or  resignation  of  the  incumbent. — lb.,  Sec.  546. 

COSTS. 


(See  Fees.) 
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COTTON— STEALING  OF. 

{See  Corn — Stealing  Of.) 

COUNTERFEITING. 

{See  Forgery.) 

COUNSEL. 

{See  Attorney.) 

COURTS  OF  MAGISTRATES. 

1st — Jurisdiction  Of. 

2d — No  Jurisdiction  in  Certain  Cases. 

3d — The  Summons  and  Return. 

4th — Procuring  the  Attendance  oe  Witnesses  and 
Taking  Testimony  Out  oe  Court. 

5th — Of  the  Triae. 

6th — Oe  the  Jury. 

7th — Judgment  and  Execution. 

8th — Answer  of  TiteE. 

9th — Docketing  Judgments. 

10th — Rules. 

llTH — Forms. 

1st — Jurisdiction  of  Magistrates. 

Magistrates  shall  have  civil  jurisdiction  in  the  following 
actions : 

In  order  to  give  Magistrate  jurisdiction  it  must  appear  on  the  record 
that  the  defendant  is  a  resident  of  the  County. — Hall  v.  Sullivan,  70 
S.  C,  397;  50  S.  E.,  27. 

1.  In  actions  arising  on  contracts  for  the  recovery  of 
money  only,  if  the  sum  claimed  does  not  exceed  one  hun- 
dred dollars. 

It  is  no  objection  to  the  jurisdiction  of  a  Magistrate  that  the  plaintiff 
reduced  his  demand  to  bring  it  within  the  jurisdiction  of  the  Magistrate; 
but  where,  in  so  reducing  his  claim,  the  plaintiflp  leaves  out  an  item  which 
he  could  have  included  in  his  cause  of  action,  he  cannot  afterwards  sue 
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thereon.— Cataivba  Mills  v.  Hood,  42  S.  C,  203;  20  S.  E.,  91,  A  Magis- 
trate is  deprived  of  jurisdiction  by  a  counterclaim  for  an  amount  exceed- 
ing one  hundred  dollars. — Hay  good  v.  Boney,  43  S.  C,  63;  20  S.  E.,  803. 
Magistrate  cannot  entertain  counterclaim  for  over  one  hundred  dollars. — 
Corley  v.  Evans,  69  S.  C,  523;  48  S.  E.,  459. 

2.  An  action  for  damages  for  injury  to  rights  pertaining 
to  the  person,  or  the  personal  or  real  property,  if  the  dam- 
ages claimed  do  not  exceed  one  hundred  dollars,  and  in 
cases  of  bastardy. 

This  gives  concurrent  jurisdiction  with  the  Court  of  Common  Pleas 
in  such  action  for  damages. — State  v.  Fillebrown,  2  S.  C,  404;  Rhodes 
v.  Railroad,  6  S.  C,  385.  Such  jurisdiction  does  not  embrace  actions  for 
damages  claimed  above  one  hundred  dollars. — Stegall  v.  Bolt,  11  S.  C, 
522.  Nor  for  damages  indefinite  in  amount,  given  by  statute. — State  v. 
Weeks,  14  S.  C,  400.  Action  by  landlord  against  Constable  for  proceeds 
of  crop  in  his  hands  applicable  to  rent,  is  such  an  action  for  damages  for 
injury  to  rights  pertaining  to  personal  property. — Sullivan  v.  Ellison, 
20  S.  C,  481.  Jurisdiction  of  Magistrate  in  matters  of  contract  deter- 
mined by  amount  claimed,  not  by  amount  due. — Brunson  v.  Furtick, 
72  S.  C,  582;  52  S.  E.,  424. 

3.  An  action  for  a  penalty,  fine,  or  forfeiture,  where  the 

amount  claimed  or  forfeited  does  not  exceed  one  hundred 

dollars. 

A  forfeiture  of  twenty  dollars,  under  a  statute  which  provides  for  its 
recovery  in  a  Court  of  record,  cannot  be  recovered  hereunder. — State  v. 
Weeks,  14  S.  C,  400. 

4.  xA.n  action  commenced  by  attachment  of  property,  as 
now  provided  by  statute,  if  the  debt  or  damages  claimed  do 
not  exceed  one  hundred  dollars. 

Includes  cases  where  defendant  is  a  nonresident. — Bwckhalter  v. 
Jones,  59  S.  C,  89;  36  S.  E.,  496.  Jurisdiction  of  foreign  corporation. — 
Best  V.  S.  A.  L.  By.,  72  S.  C,  480;  52  S.  E.,  223. 

5.  An  action  upon  bond  conditioned  for  the  payment  of 
money,  not  exceeding  one  hundred  dollars,  though  the  pen- 
alty exceed  that  sum,  the  judgment  to  be  given  for  the  sum 
actuallv  due.  Where  the  payments  are  to  be  made  by 
installments,  an  action  may  be  brought  for  each  installment 
as  it  becomes  due. 

Trial  Justice  has  jurisdiction  of  action  on  bond  to  recover  the  amount 
thereby  secured  and  due,  which  is  less  than  one  hundred  dollars,  though 
the  penalty  exceed  that  amount. — Cavender  v.  Ward,  28  S.  C,  470;  6 
S.  E.,  302. 
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6.  An  action  upon  a  surety  bond  taken  by  them  where 
the  penalty  or  amount  claimed  does  not  exceed  one  hundred 
dollars. 

7.  An  action  upon  a  judgment  rendered  in  a  Court  of 
Magistrate,  or  an  inferior  Court,  where  such  action  is  not 
prohibited  by  Section  116  of  the  Code  of  Civil  Procedure. 

8.  To  take  and  enter  judgment  on  the  confession  of  a 
defendant,  where  the  amount  confessed  shall  not  exceed 
one  hundred  dollars,  in  the  manner  prescribed  by  law. 

9.  An  action  for  damages,  fraud  in  the  sale,  purchase  or 
exchange  of  personal  property,  if  the  damages  claimed  do 
not  exceed  one  hundred  dollars. — C.  C.  P.,  Sec.  80. 

10.  Actions  of  ejectment  against  tenants  holding  over 
after  the  expiration  of  their  lease  or  contract  for  rent, 
whether  the  same  be  in  writing  or  by  parol,  or  shall  fail  to 
pay  the  rent  when  the  same  shall  become  due;  against  any 
person  or  persons  who  have  gone,  or  shall  hereafter  go, 
into  possession  of  any  land  or  tenement  of  another,  either 
as  a  tenant  at  will  or  under  a  contract  to  serve  another, 
either  as  a  domestic  servant  or  common  laborer,  or  other- 
wise, and  shall  refuse  or  neglect  to  quit  the  premises  so 
occupied,  when  required  by  the  person  letting  the  same,  or 
upon  the  termination  of  the  contract,  either  by  its  own  limi- 
tation or  from  any  other  cause ;  and  against  any  person  who 
shall  have  gone  into,  or  shall  hereafter  go  into,  possession 
of  any  lands  or  tenements  of  another  without  his  consent 
or  without  warrant  of  law. — Civil  Code,  Sees.  3508,  3509 
and  4073. 

Two  Magistrates  have  jurisdiction  in  cases  of  forcible 
entry  and  detainer,  and  of  lessee  holding  over  after  deter- 
mination of  any  lease,  in  writing  or  by  parol ;  and  of  any 
tenant  holding  any  lands,  tenements,  or  hereditaments, 
or  where  the  rent  reserved  shall  be  full  three- fourths  of  the 
yearly  value  of  the  demised  premises,  who  shall  be  in  arrear 
for  one  year's  rent,  and  shall  desert  the  demised  premises, 
and  leave  the  same  uncultivated  and  unoccupied. — Civil 
Code,  Sees.  4065,  3507  and  3504. 
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11.  An  action  to  recover  the  possession  of  personal  prop- 
erty claimed,  the  value  of  which,  as  stated  in  the  affidavit 
of  the  plaintiff,  his  agent,  or  attorney,  shall  not  exceed  the 
sum  of  one  hundred  dollars. — C.  C.  P.,  Sec.  80. 

Where  a  Magistrate  has  jurisdiction  of  the  case,  his  decision  binds 
the  parties  until  it  is  set  aside  in  the  mode  prescribed  by  law. — McKelvey 
V.  S.  C.  B.  R.  Co.,  6  Rich.  (N.  S.),  446. 

2d — No  Jurisdiction  in  Certain  Cases. 

No  Magistrate  shall  have  cognizance  of  a  civil  action: 

1.  In  which  the  State  is  a  party,  excepting  for  penalties 
not  exceeding  one  hundred  dollars ; 

2.  Nor  where  the  title  to  real  property  shall  come  in 
question ; 

Does  not  include  proceedings  to  eject  tenant. — State  v.  Fickling,  10 
S.  C,  30;  State  v.  Marshall,  24  S.  C,  507.  Does  not  apply  to  criminal 
csises.— State  v.  Holcomb,  63  S.  C,  34;  40  S.  E.,  1017. 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false 
imprisonment,  libel,  slander,  malicious  prosecution,  crimi- 
nal  conversation,  or  seduction,  where  the  damages  claimed 
exceed  one  hundred  dollars. — C.  C.  P.,  Sec.  87. 

3d — The  Summons  and  Return. 

Form  Of. — There  is  no  form  of  summons  in  Magis- 
trate's Courts  prescribed  by  the  Code,  but  the  summons 
shall  be  in  the  same  form  as  in  the  Court  of  Common 
Pleas.— (See  Rule  15.) 

Form  of  Summons. — The  summons  of  the  Magistrate 
should  be  under  his  hand  and  seal,  together  with  a  copy 
thereof,  directed  to  any  lawful  Constable;  should  express 
plainly  the  names  of  the  parties,  the  time  and  place  of 
appearing,  together  with  the  nature  of  the  demand;  and,  if 
it  be  on  a  contract,  the  precise  copy  of  the  note,  bond,  book 
account,  or  other  demand  set  up,  should  be  endorsed  or 
annexed  thereto. 

The  summons  must  mention  the  place  of  appearance; 
and,  if  it  do  not,  the  defendant  may  disregard  it. 
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Service. — The  summons  shall  be  served  by  delivering  a 
copy  thereof  to  the  defendant  personally,  or  to  any  person 
of  discretion  residing  at  the  residence  or  employed  at  the 
place  of  business  of  said  defendant. — (See  C.  C.  P.,  Sec. 
184,  d.  4.)     (See  Rule  16  as  to  time.) 

Return. — The  return  of  service  should  state  the  time  and 
manner  of  service. 

Whoever  is  deputized  to  serve  a  summons  must  make 
return ;  the  same  as  required  of  a  Constable. 

4th — Procuring  the  Attendance  oe  Witnesses  and 
Taking  Testimony  Out  oe  Court. 

May  Take  Testimony  on  Application  of  Party. — Any 
]Magistrate,  on  the  application  of  any  party  to  a  cause 
depending  before  him,  shall  have  power,  and  is  required 
to  issue  a  summons  citing  any  person  whose  testimony  may 
be  required  in  such  cause  to  appear  before  him  at  a  certain 
time  and  place,  not  more  than  twenty  miles  from  the  resi- 
dence of  such  witness,  to  give  evidence,  which  summons 
shall  be  served  personally  at  least  one  day  before  such 
attendance  is  required. 

Punishment  for  Nonattendance  of  Witness. — If  such 
person  shall  neglect  or  refuse  to  attend,  the  Magistrate  shall 
have  power  to  issue  a  rule  commanding  such  witness  to  be 
brought  before  him;  or,  if  any  witness  attending  shall 
refuse  to  give  evidence,  without  good  cause  shown,  the 
Magistrate  may  commit  him  to  the  jail  of  the  County,  as 
for  a  contempt,  not  longer  than  one  day,  as  well  as  fine  him 
in  an  amount  not  exceeding  ten  dollars ;  the  cost  of  such 
rule,  commitment,  and  detention  in  custody,  as  well  as  the 
fine  so  imposed,  may  be  levied  of  the  goods  and  chattels 
of  such  recusant  witness,  on  the  order  of  such  Magistrate, 
directed  to  any  Constable  of  the  County,  as  in  cases  of 
execution. — Civil  Code,  Sec.  1399. 

May  Take  Testimony  De  Bene  Esse. — In  case  it  shall 
appear,  to  the  satisfaction  of  any  Magistrate,  that  the 
attendance    of    any    witness,    whose    testimony    may    be 
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required  in  any  case  before  him,  cannot  be  had  by  reason 
of  extreme  age,  sickness  or  infirmity,  or  of  indispensable 
absence  on  piibhc  official  duty,  or  in  consecjuence  of 
intended  removal  from  the  State  before  the  cause  can  be 
otherwise  ready  for  trial,  or  where  such  witness  may  be 
resident  of  another  County,  or  without  the  limits  of  the 
State,  it  shall  be  lawful  for  him  to  take  the  examination  of 
such  witness  in  writing,  or  cause  the  same  to  be  done  by 
another  Magistrate,  or  other  officer  authorized  by  law  to 
administer  oaths,  to  be  used  in  evidence  on  the  trial  of  the 
case :  Provided,  That  the  parties  to  such  cause  shall  have 
notice  thereof  in  time  to  be  present,  if  they  or  either  should 
choose  to  be  present,  or  notice  by  either  party  to  the  other 
of  interrogatories  to  be  propounded  to  such  witness,  with 
four  days'  time  given  the  party  notified  to  prepare  cross- 
interrogatories,  upon  which  said  interrogatories  and  cross- 
interrogatories,  when  preferred  by  the  parties,  or  either  of 
them,  the  deposition  shall  be  had.  When  such  examination 
is  so  made  by  another,  it  shall  be  sealed  up,  with  the  title 
of  case  endorsed,  and  conveyed  by  a  disinterested  person 
to  the  Magistrate  authorizing  the  same,  or  mailed  and  the 
postage  prepaid. — Civil  Code,  Sec.  1400. 

May  authorize  testimony  taken  before  a  foreign  Notary  Public  and 
certified  under  his  official  seal. — Greene  v.  Talley,  39  S.  C,  338;  17 
S.  E.,  779. 

5th — Of  the  Trim  . 

Trial  by  Jury;  Hozu  Waived. — Trial  by  jury  may  be 
waived  by  the  parties  to  a  suit  in  a  Magistrate  Court : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  oral  consent  in  open  Court. 

3.  By  refusing  or  failing  to  pay  the  fees  of  and  for  sum- 
moning a  jury. 

Judgment  by  Defaidt. — In  any  action  on  contract,  where 
a  defendant  does  not  appear  and  answer,  the  plaintiff  may 
file  proof  of  the  service  of  the  summons  and  complaint,  or 
of  the  summons,  on  one  or  more  of  the  defendants,  and 
that  no  answer  or  demurrer  has  been  served  upon   him. 
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When  the  action  is  for  the  recovery  of  money  only,  judg- 
ment may  be  given  for  the  plaintiff  by  default,  if  the 
demand  be  liquidated ;  and  if  unliquidated,  and  the  plaintiff 
itemize  his  account  and  append  thereto  an  affidavit  that  it 
is  true  and  correct,  and  no  part  of  the  sum  sued  for  has 
been  paid  by  discount  or  otherwise,  and  a  copy  be  served 
with  the  summons  on  defendant,  and  the  defendant  shall 
neither  answer  or  demur,  the  plaintiff  shall  have  judgment 
for  the  sum  sued  for,  as  in  the  case  of  liquidated  demands. 
In  all  other  cases  where  the  defendant  fails  to  appear  and 
answer,  the  plaintiff  cannot  recover  without  proving  his 
case. — Rule  8. 

The    last    clause    applies    to    cases    of    default. — Barron    v.    Dent,    17 
S.  C,  75. 

The  Magistrate  cannot  enter  judgment  simply  because 
the  defendant  does  not  appear,  the  plaintiff  must  prove 
his  case.  Must  give  prima  facie  evidence  of  his  right  to 
recover.  This  he  may  establish  by  his  own  oath  and  the 
oaths  of  competent  witnesses. 

Appearance. — The  appearance  may  be  either  in  person 
or  by  attorney;  and  all  defects  in  the  summons  and  service 
thereof  are  cured  by  appearance  and  answer  without  objec- 
tion. 

The  Magistrate  may  continue  his  Court  from  day  to  day, 
as  the  exigencies  of  the  case  may  require. 

May  nonsuit  the  plaintiff  for  the  insufficiency  of  his 
proof. 

Must  swear  the  witnesses;  decide  whether  the  witnesses 
are  examined  according  to  the  rules  of  evidence;  the  order 
of  proof  and  rebutting  testimony;  and  as  to  recalling  a 
witness  and  reopening  the  case. 

But  he  cannot  decide  on  his  own  knowledge  of  facts. 

Nor  try  a  case  in  which  he  himself  is  a  material  witness. 

Nor  nonsuit  a  plaintiff,  after  the  case  is  submitted  and 
he  has  taken  time  for  decision. 
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6th— Of  the  Jury. 

Either  party  to  suit  before  a  Magistrate  shall  be  entitled 
to  a  trial  by  jury. — Civil  Code,  Sec.  1394. 

Jury  maj'  be  empanelled  on  demand  of  prosecutrix  against  the  protest 
of  defendant— State  v.  Nash,  51  S.  C,  319;  3S  S.  E.,  946. 

In  civil  cases  the  parties  may  agree  on  a  jury;  but  when 
they  do  not  agree,  and  also  in  criminal  cases,  a  jury  shall 
be  selected  in  the  following  manner : 

Mode  of  Draiiing  a  Jury. — The  Sheriff,  Constable,  or 
other  officer  appointed  by  the  Magistrate,  shall  write  and 
fold  up  eighteen  ballots,  each  containing  the  name  of  a 
respectable  voter  of  the  vicinity;  he  shall  deliver  the  ballots 
to  the  Magistrate,  w4io  shall  put  them  into  a  box,  and  shake 
them  together,  and  the  officer  shall  draw  out  one,  and  the 
person  so  drawn  shall  be  one  of  the  jury,  unless  challenged 
by  either  party;  and  the  officer  shall  thus  proceed  until  he 
shall  have  drawn  six  who  shall  not  have  been  challenged; 
neither  party  being  allowed  more  than  six  challenges ;  but 
if  the  first  twelve  drawn  shall  be  challenged,  and  the  parties 
do  not  agree  to  a  choice,  the  last  six  shall  be  the  jury. — 
Civil  Code,  Sec.  1395. 

In  Case  of  Deficiency. — When  any  of  the  six  jurors  so 
drawn  cannot  be  had,  or  are  disqualified  by  law  to  act  in 
such  case,  and  the  parties  do  not  supply  the  vacancy  by 
agreement,  the  officer  shall  proceed  to  prepare,  in  the 
manner  before  directed,  ballots  for  three  times  the  number 
thus  deficient,  which  shall  be  disposed  of  and  drawn  as 
above  provided. — Ih.,  Sec.  1395. 

(It  is  clear  that  there  can  be  no  division  of  the  number 
of  challenges  between  the  parties,  plaintiff  and  defendant; 
each  juror  drawn  may  be  challenged  by  either  side,  and  so 
on,  until  the  twelve  challenges  are  exhausted  ) 

Defaulting  Jurors. — If  any  juror  duly  summoned  shall 
neglect  or  refuse  to  appear  in  obedience  to  any  venire  issued 
by  any  Magistrate  Court,  and  shall  not  within  forty-eight 
hours  render  to  the  Magistrate  holding  such  Court,  and 
issuing  the  venire,  a  sufficient  reason  for  his  delinquencv. 
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he  shall  forfeit  and  pay  a  fine  of  ten  ($10.00)  dollars  to 
the  treasury  of  the  County  where  the  cause  is  tried,  to  be 
assessed  by  such  Magistrate  so  holding  the  Magistrate 
Court  and  collected  on  his  warrant  without  other  process ; 
and  a  failure  to  pay  forthwith  such  fine  so  assessed  shall 
constitute  a  contempt  of  Court  and  be  punished  accord- 
ingly :  Provided,  No  person  shall  be  recjuired  to  serve  on  a 
jury  in  said  Courts  oftener  than  once  in  each  month  of  the 
year.— /&.,  Sec.  1396. 

Waiving  Jury. — A  party  who  has  demanded  a  jury  may 
waive  it.  A  jury  may  be  waived  by  nonappearance  on  the 
adjournment  day,  or  by  failure  to  pay  jury  fees  in  due 
season;  and  by  consent  a  cause  may  be  tried  by  a  jury  of 
less  than  six  jurors. — Voorhees'  An.  N.  Y.  Code,  p.  62. 

Where,  after  a  trial  by  jury  had  been  commenced  and 
adjourned,  and  on  the  adjournment  day  one  of  the  jurors 
could  not  attend  by  reason  of  sickness,  the  defendant 
refused  to  proceed  to  try  before  the  remaining  four  jurors, 
to  have  a  talesman  called,  to  have  a  new  venire  returnable 
immediately,  or  to  take  an  adjournment  on  terms,  held,  the 
Justice  did  right  to  proceed,  at  the  plaintiff's  instance,  with 
the  trial  without  a  jury. — Bahcock  v.  Hill,  35  Barb.,  52 
N.  Y.  Rpts. 

Venire. — A  venire  should  not  be  delivered  to  a  Constable 
by  a  Magistrate  until  the  parties  have  had  an  opportunity 
to  object.  If  the  venire  is  not  returned  at  the  time 
appointed,  another  should  be  issued,  and  the  Justice  cannot 
proceed  to  try  without  a  jury,  unless  the  jury  is  waived. — 
Voorhees'  An.  Code,  p.  63. 

Objections  to  Jury. — All  objections  to  jurors  called  to 
try  prosecutions,  or  actions,  or  issues,  or  questions  arising 
out  of  actions  or  special  proceedings  in  the  various  Courts 
of  this  State,  if  not  made  before  the  jury  is  empanelled  for 
or  charged  with  the  trial  of  such  prosecution,  or  action,  or 
issue,  or  question  arising  out  of  action  or  special  proceed- 
ings, shall  be  deemed  waived;  and  if  made  thereafter,  shall 
be  of  none  effect. — Civil  Code,  Sec.  4047. 


Courts  of  Magistrates.  193 

A  magistrate  cannot,  on  his  own  motion,  object  to  the 
panel  and  issue  a  new  venire,  but  he  may,  on  his  own 
motion,  exclude  a  drunken  man  from  the  jury. — Voorhees' 
An.  Code,  p.  63. 

It  is  good  cause  of  challenge  to  the  array  that  the  jury 
was  summoned  by  a  Constable  who  appeared  for  either 
party. 

Oath  of  Jury. — After  being  organized,  the  jury  may  be 
sworn  as  follows : 

You  shall  well  and  truly  try  the  issue  joined  in  this  case  of 


against ,  and  a  true  verdict  give  according  to  the  evidence. 

Charging  Jury. — The  Magistrate  may  instruct  the  jury  as 
to  the  law,  or  leave  them  to  find  a  verdict  without  instruc- 
tion. If  he  does  not  instruct  them,  they  are  judges  of  law 
and  fact;  if  he  wrongfully  instructs  them,  it  is  ground  for 
reversal. — lb.,  p.  64. 

By  consent  the  jury  may  retire  without  any  one  to  attend 
them;  but  if  any  one  is  sworn  to  attend  them,  he  must  be  a 
Constable. 

Deliberation  of  Jiiry. — A  Magistrate  has  no  right  to- 
answer  questions,  give  them  his  minutes,  or  have  any  inter- 
course with  the  jury,  after  they  have  retired,  unless  by 
consent  of  the  parties. — 3  Clinton  N.  Y.  Digest,  Voorhees, 
p.  64. 

Verdict. — It  is  error  to  receive  a  verdict  if  no  one  is 
present  on  behalf  of  the  plaintiff.  He  should  be  called 
when  the  jury  are  prepared  to  render  their  verdict,  and,  if 
he  does  not  appear,  a  judgment  of  nonsuit  may  be  entered. 
If  the  plaintiff  is  present,  and  is  called  when  the  jury  render 
their  verdict,  no  one  appearing  and  answering,  will  not 
vitiate  the  judgment;  the  judgment  will  not  be  reversed 
because  the  return  omits  to  state  that  the  plaintiff  was  called 
when  the  jury  came  into  Court  to  render  their  verdict. 
The  verdict  may  be  received  on  Sunday.  There  cannot  be 
a  special  verdict.  Verdict  of  "no  cause  of  action"  is  a 
verdict  for  the  defendant;  and  a  verdict  of  six  cents  dam- 
ages and  six  cents  costs,  is  a  verdict  for  defendant.  A 
13— M. 
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verdict  for  plaintiff  for  $10,  and  interest  from  a  day  speci- 
fied, is  sufficient;  the  Magistrate  may  compute  the  interest. 
A  verdict  for  one  mill  damages  is  a  nullity.  The  jury  may 
reconsider  their  verdict  before  it  is  entered.  The  verdict, 
although  no  judgment  is  entered  on  it,  is  a  bar  to  a  second 
action. 

The  jury  may  not  find  for  costs;  they  follow  of  course. 

On  a  conflict  of  evidence,  the  verdict  of  the  jury  is  con- 
clusive ;  but  a  verdict  will  be  set  aside  that  has  no  evidence 
to  support  it,  or  that  is  contrary  to  the  uncontradicted  testi- 
mony in  the  case. — ^( See  cases  quoted  on  page  1950,  Clin- 
ton's N.  Y.  Digest;  Voorhees'  Code,  p.  65.) 

7th — Judgment  and  Execution. 

If  the  plaintiff  discontinue,  or  be  nonsuited,  the  Magis- 
trate shall  award  proper  costs  against  such  plaintiff;  but 
if  the  demand,  or  any  part  thereof,  be  sustained,  he  shall 
give  judgment  therefor,  together  with  the  costs,  and  having 
entered  the  same  in  his  civil  docket,  may  issue  execution 
for  such  amount  so  adjudged,  which  execution  may  be 
levied  of  the  goods  and  chattels  of  the  defendant,  wherever 
they  may  be  found  within  the  State,  at  any  time  within 
sixty  days  from  the  date  thereof;  but  on  being  returned 
not  satisfied,  may  be  renewed,  and  repeatedly,  until  satis- 
fied, at  any  time  within  five  years. —  (See  Rule  12.) 

Where  the  trial  is  before  a  jury,  the  Magistrate  should 
render  judgment  and  determine  the  amount  of  costs,  not 
later  than  within  five  days,  the  time  within  which  an  appeal 
may  be  taken. 

8th — Answer  oe  Titi.e. 

In  every  action  brought  in  a  Court  of  Magistrate,  where 
the  title  to  real  property  shall  come  in  question,  the  defend- 
ant may,  either  with  or  without  other  matter  of  defense,  set 
forth  in  his  answer  any  matter  showing  that  such  title  will 
come  in  question.  Such  answer  shall  be  in  writing,  signed 
by  the   defendant   or   his   attorney,   and   delivered   to   the 
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Magistrate.     The  Magistrate  shall  thereupon  countersign 
the  same  and  deliver  to  the  plaintiff. — C.  C.  P.,  Sec.  88. 

Does  not  include  proceedings  to  eject  tenant. — State  v.  Ficklvng,  10 
S.  C,  30;  State  v.  Marshall,  ;24  S.  C,  507.  Does  not  apply  to  criminal 
cases.— State  v.  Holcomb,  63  S.  C,  24;  40  S.  E.,  1017. 

Title  in  Question. — The  simple  allegation  in  the  defend- 
ant's answer,  that  title  to  real  property  will  come  in  ques- 
tion, is  not  of  itself  sufficient,  on  the  defendant  giving  the 
requisite  security,  to  oust  the  Trial  Justice  of  his  jurisdic- 
tion; the  c[uestion  of  title  is  a  matter  of  fact  for  the  Trial 
Justice  to  ascertain  by  proofs  whether  the  title  to  real  prop- 
erty will  come  in  issue. — State,  Bx  Rel.  O'Neal  v.  Pickling, 
10th  S.  C,  302. 

Where  a  party  is  charged  with  a  liability,  arising  out  of 
his  being  the  owner  of  land,  and  he  disclaims  being  the 
owner  of  that  land,  this  raises  a  question  of  title. — Regnen 
V.  Hardon,  23  Law  Jour.,  Rep.  N.  S.,  2,  B.,  299. 

The  cjuestion  of  actual  possession  is  not  a  question  of 
title. 

The  question  of  right  of  way  is  not  a  question  of  title, 
nor  does  a  question  of  encroachment  involve  the  title. 

The  introduction  of  a  deed  as  evidence  not  of  title  to 
land,  but  to  establish  some  other  fact,  does  not  raise  a  ques- 
tion of  title  to  land. 

Undertaking  to  Be  Given. — At  the  time  of  answering, 
the  defendant  shall  deliver  to  the  Magistrate  a  written 
undertaking,  executed  by  at  least  one  sufficient  surety,  and 
approved  by  the  Magistrate,  to  the  effect  that  if  the  plaintiff 
shall,  within  twenty  days  thereafter,  deposit  with  the 
Magistrate  a  summons  and  complaint  in  an  action  in  the 
Circuit  Court  for  the  same  cause,  the  defendant  will,  within 
twenty  days  after  such  deposit,  give  an  admission  in  writing 
of  the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before 
the  Magistrate  the  undertaking  shall  further  provide  that 
he  will,  at  all  times,  render  himself  amenable  to  the  process 
of  the  Court  during  the  pending  of  the  action,  and  to  such 
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as  may  be  issued  to  enforce  the  judgment  therein.  In  case 
of  failure  to  comply  with  the  undertaking,  the  surety  shall 
be  liable  not  exceeding  one  hundred  dollars. — C.  C.  P., 
Sec.  89. 

Action  Discontinued. — Upon  the  delivery  of  the  under- 
taking to  the  Magistrate  the  action  before  him  shall  be  dis- 
continued, and  each  party  shall  pay  his  own  costs. 

Costs. — The  costs  so  paid  by  either  party  shall  be  allowed 
to  him  if  he  recover  costs  in  the  action  to  be  brought  for  the 
same  cause  in  the  Circuit  Court.  If  no  such  action  be 
brought  within  thirty  days  after  the  delivery  of  the  under- 
taking, the  defendant's  costs  before  the  Magistrate  may  be 
recovered  of  the  plaintiff. — Ih.,  Sec.  90. 

Undertaking  Not  Given. — If  the  undertaking  be  not 
delivered  to  the  Magistrate  he  shall  have  jurisdiction  of 
the  cause,  and  shall  proceed  therein;  and  the  defendant 
shall  be  precluded,  in  his  defense,  from  drawing  the  title 
in  question. — Ih.,  Sec.  91. 

The  Same. — If,  however,  it  appear  on  the  trial,  from  the 
plaintiff's  own  showing,  that  the  title  to  real  property  is 
in  question,  and  such  title  shall  be  disputed  by  the  defend- 
ant, the  Magistrate  shall  dismiss  the  action  and  render  judg- 
ment against  the  plaintiff  for  the  costs. — Ih.,  Sec.  92. 

Another  Action  May  Be  Brought. — When  a  suit  before 
a  Magistrate  shall  be  discontinued  by  the  delivery  of  an 
answer  and  undertaking,  as  provided  in  Sections  88,  89  and 
90,  the  plaintiff  may  prosecute  an  action  for  the  same  cause 
in  the  Circuit  Court,  and  shall  complain  for  the  same  cause 
of  action  only  on  which  he  relied  before  the  Magistrate,  and 
the  answer  of  the  defendant  shall  set  up  the  same  defense 
only  which  he  made  before  the  Magistrate. — Ih.,  Sec.  93. 

Costs. — If  the  judgment  in  the  Circuit  Court  be  for  the 
plaintiff,  he  shall  recover  costs;  if  it  be  for  the  defendant, 
he  shall  recover  costs,  except  that  upon  a  verdict  he  shall 
pay  costs  to  the  plaintiff,  unless  the  Judge  certify  that  the 
title  to  real  property  came  in  question  on  the  trial. — Ih., 
Sec.  94. 
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Anszver  of  Title  as  to  Part;  Transfer  of  Cases  to  Circuit 
Court. — If,  in  an  action  before  a  Magistrate,  the  plaintiff 
have  several  causes  of  action,  to  one  of  which  the  defense 
of  title  to  real  property  shall  be  interposed,  and,  as  to  such 
cause,  the  defendant  shall  deliver  an  answer  and  undertak- 
ing, as  provided  in  Sections  88  and  89,  the  Magistrate  shall 
discontinue  the  proceedings  as  to  that  cause,  and  the  plain- 
tiff may  commence  another  action  therefor  in  the  Circuit 
Court.  As  to  the  other  causes  of  action,  the  Magistrate 
may  continue  his  proceedings. — lb.,  Sec.  95. 

9th — Docketing  Judgments. 

A  Magistrate,  on  the  demand  of  a  party  in  whose  favor 
he  shall  have  rendered  a  judgment,  shall  give  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  office  of 
the  Circuit  Court  of  the  County  where  the  judgment  was 
rendered.  The  time  of  the  receipt  of  the  transcript  by  the 
Clerk  shall  be  noted  thereon  and  entered  in  the  Abstract  of 
Judgments,  and  from  that  time  the  judgment  shall  be  a 
judgment  of  the  Circuit  Court;  but  no  sale  shall  be  made 
under  any  execution  issued  upon  such  judgment  in  the  Cir- 
cuit Court  until  the  time  for  appealing  from  the  judgment 
in  the  Magistrate's  Court  has  expired,  nor  pending  such 
appeal.  If  the  judgment  is  set  aside  in  the  Magistrate's 
Court,  it  shall  have  the  effect  of  setting  aside  the  judgment 
filed  and  docketed  in  the  Circuit  Court.  The  filing  and 
docketing  such  transcript  in  the  Circuit  Court  shall  not 
affect  the  right  of  the  Magistrate  to  grant  a  new  trial.  A 
certified  transcript  of  such  judgment  may  be  filed  and 
docketed  in  the  Clerk's  office  of  any  other  County,  and  wath 
like  effect,  in  every  respect,  as  in  the  County  w'here  the 
judgment  was  rendered. — lb.,  Sec.  96. 

There  is  no  limit  of  time  within  which  the  transcript  must  be  filed. — 
Bhoad  V.  Patrick,  37  S.  C,  517;  16  S.  E.,  536;  Love  v.  Dorman,  74 
S.  E.,  829. 

10th — Rules. 

The  following  rules  shall  be  observed  in  the  Courts  of 
Magistrates : 
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Rule  I. — The  pleadings  in  the  Courts  are : 

1.  The  complaint  by  the  plaintiff. 

2.  The  answer  by  the  defendant. 

Rule  II. — The  pleadings  may  be  oral  or  in  writing;  if 
oral,  the  substance  of  them  shall  be  entered  by  the  Magis- 
trate in  his  docket;  if  in  writing,  they  shall  be  filed  by  him, 
and  a  reference  to  them  shall  be  made  in  the  docket. 

The  defendant  may  plead  orally  to  written  complaint. — Williams  v. 
Irby,  15  S.  C,  458. 

Rule  III. — The  complaint  shall  state,  in  a  plain  and  direct 
manner,  the  facts  constituting  the  cause  of  action. 

Rule  IV. — The  answer  may  contain  a  denial  of  the  com- 
plaint, or  any  part  thereof,  and  also  a  notice,  in  a  plain  and 
direct  manner,  of  any  facts  constituting  a  defense  or 
counterclaim. 

Notice  of  counterclaim  must  he  given. — Williams  v.  Irby,  15  S.  C,  458. 

In  action  to  recover  balance  due  farm  lahorer  for  services,  a  counter- 
claim may  be  based  on  the  allegation  that  he  killed  a  horse  while  working 
it.— Hay  good  v.  Boney,  43  S.  C,  63;  20  S.  E.,  803. 

Rule  V. — Pleadings  are  not  required  to  be  in  any  par- 
ticular form,  but  must  be  such  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

Dillard  v.  Samuels,  25  S.  C,  318;  Kiggs  v.  Wilson,  30  S.  C.,  17^; 
8  S.  E.,  848. 

Not  necessary  for  summons  in  civil  suit  before  Magistrate  to  show 
residence  of  defendant  in  County;  sufficient  if  record  shows  it. — Hall 
V.  Snllivan,  70  S.  C,  397;  50  S.  E.,  27.  See  Jenkins  v.  Southern  Ry., 
73  S.  C,  295;  53  S.  E.,  481;  Brunson  v.  Furtick,  72  S.  C,  581;  52  S.  E., 
424;  Farrell  v.  A.  C.  L.  R.  R.  Co.,  83  S.  C,  410;  64  S  E,  226 

Rule  VI. — Either  party  may  demur  to  a  pleading  of  his 
adversary,  or  to  any  part  thereof,  when  it  is  not  sufficiently 
explicit  to  enable  him  to  understand  it,  or  it  contains  no 
cause  of  action  or  defense,  although  it  be  taken  as  true. 

Rule  VII. — If  the  Court  deem  the  objection  well 
founded,  it  shall  order  the  pleading  to  be  amended;  and,  if 
the  party  refuse  to  amend,  the  defective  pleading  shall  be 
disregarded. 

Leave  to  amend;  strictness  in  order  not  required. — Medicine  Co.  v. 
Hare,  56  S.  C,  462;  35  S.  E.,  130. 
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Rule  VIII. — In  any  action  on  contract,  where  a  defend- 
ant does  not  appear  and  answer,  the  plaintiff  may  file  proof 
of  the  service  of  the  summons  and  complaint,  or  of  the 
summons,  on  one  or  more  of  the  defendants,  and  that  no 
answer  or  demurrer  has  been  served  upon  him.  When  the 
action  is  for  the  recovery  of  money  only,  judgment  may 
be  given  for  the  plaintiff  by  default,  if  the  demand  be 
liquidated;  and  if  unliquidated,  and  the  plaintiff  itemize  his 
account  and  append  thereto  an  affidavit  that  it  is  true  and 
correct,  and  no  part  of  the  sum  sued  for  has  been  paid  by 
discount  or  otherwise,  and  a  copy  be  served  with  the  sum- 
mons on  the  defendant,  and  the  defendant  shall  neither 
answer  or  demur,  the  plaintiff  shall  have  judgment  for  the 
sum  sued  for,  as  in  the  case  of  liquidated  demands.  In  all 
other  cases  where  the  defendant  fails  to  appear  and  answer, 
the  plaintiff  cannot  recover  without  proving  his  case. 

The  last  clause  applies  to  cases  of  default. — Barron  v.  Dent,  17 
S.  C,  75. 

And  the  fact  of  endorsements  upon  the  summons  that  there  was  a 
hearing  and  examination  of  witnesses  is  not  sufficient  to  show  that 
defendant  appeared  and  defended. — 76. 

Nor  can  such  showing  be  made  by  parol  testimony. — 76. 

Rule  IX. — In  an  action  or  defense  founded  upon  an 
account,  or  an  instrument  for  the  payment  of  money  only, 
it  shall  be  sufficient  for  a  party  to  deliver  the  account  or 
instrument  to  the  Court,  and  to  state  that  there  is  due  to 
him  thereon,  from  the  adverse  party,  a  specified  sum,  which 
he  claims  to  recover  or  set  off. 

Does  not  nullify  last  clause  of  preceding  subdivision;  does  not  apply 
to  default  cases. — Barron  v.  Dent,  17  S.  C,  75. 

Rule  X. — A  variance  between  the  proof  on  the  trial  and 
the  allegations  in  a  pleading  shall  be  disregarded,  as  imma- 
terial, unless  the  Court  shall  be  satisfied  that  the  adverse 
party  has  been  misled  to  his  prejudice  thereby. 

Rule  XI. — The  pleadings  may  be  amended  at  any  time 
before  the  trial,  or  during  the  trial,  or  upon  appeal,  when, 
by  such  amendment,  substantial  justice  will  be  promoted. 
If  the  amendment  be  made  after  the  joining  of  the  issue. 
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and  it  be  made  to  appear  to  the  satisfaction  of  the  Court, 
by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party,  in  consequence  of  such  amendment,  an  adjournment 
shall  be  granted.  The  Court  may  also,  in  its  discretion, 
require,  as  a  condition  of  an  amendment,  the  payment  of 
costs  to  the  adverse  party. 

Amendment  allowed  during  trial. — Harby  v.  Wells,  53  S.  C,  156; 
29  S.  E.,  563.     See  also  Medicine  Co.  v.  Hare,  56  S.  C,  462;  35  S.  E.,  130. 

Ride  XII. — Execution  may  be  issued  on  a  judgment 
heretofore  or  hereafter  rendered  in  Magistrates'  Courts 
at  any  time  after  the  rendering  of  such  judgment,  and 
within  three  years  after  the  rendition  thereof,  and  shall  be 
returnable  sixty  days  from  date  of  the  same;  but  no  sale 
thereunder  shall  be  made  until  after  the  time  for  appealing 
has  expired,  nor  pending  such  appeal :  Provided,  That  in 
cases  for  the  claim  and  delivery  of  personal  property,  where 
bond  for  the  property  claimed  has  been  properly  given  by 
either  party,  the  status  of  such  property  shall  not  be  changed 
until  after  the  expiration  of  the  time  for  appealing  has 
expired,  or  until  such  appeal  has  terminated. 

When  execution  may  issue;  after  transcript  is  filed  in  Circuit  Court. — 
Rhoad  V.  Patrick,  37  S.  C,  519;  16  S.  E.,  536;  Amick  v.  Amick,  59  S.  C, 
70;  37  S.  E.,  39. 

In  issuing  execution  Trial  Justice  acts  judicially  and  is  not  liable  in 
damages  therefor  unless  it  was  done  wilfully  and  corruptly. — McCall 
V.  Cohen,  16  S.  C,  445;  Abrams  v.  Carlisle,  18  S.  C,  243. 

Rule  XIII. — If  the  judgment  be  docketed  with  the  Clerk 
of  the  Circuit  Court,  the  execution  shall  be  issued  by  him  to 
the  Sheriff  of  the  County,  and  have  the  same  effect,  and  be 
executed  in  the  same  manner,  as  other  executions  and  judg- 
ments of  the  Circuit  Court. 

Ride  XIV. — The  Court  may,  at  the  joining  of  the  issue, 
require  either  party,  at  the  request  of  the  other,  at  that  or 
some  other  specified  time,  to  exhibit  his  account,  or  state 
the  nature  thereof,  as  far  as  may  be  in  his  power;  and,  in 
case  of  his  default,  preclude  him  from  giving  evidence  of 
such  parts  thereof  as  shall  not  have  been  so  exhibited  or 
stated. 
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Rule  XV. — The  provisions  of  the  Code  of  Procedure, 
respecting  forms  of  actions,  parties  to  actions,  the  rules  of 
evidence,  the  times  of  commencing  actions,  and  the  service 
of  process  upon  corporations,  shall  apply  to  these  Courts. 

The  defendant  may,  on  the  return  of  process,  and  before 
answering,  make  an  offer  in  writing  to  allow  judgTnent  to 
be  taken  against  him  for  an  amount,  to  be  stated  in  such 
offer,  with  costs.  The  plaintiff  shall,  thereupon,  and  before 
any  other  proceeding  shall  be  had  in  the  action,  determine 
whether  he  will  accept  or  reject  such  offer.  If  he  accepts 
the  offer,  and  give  notice  thereof  in  writing,  the  Magistrate 
shall  file  the  offer  and  the  acceptance  thereof,  and  render 
judgment  accordingly.  If  notice  of  acceptance  be  not 
given,  and  if  the  plaintiff  fail  to  obtain  judgment  for  a 
greater  amount,  exclusive  of  costs,  than  has  been  specified 
in  the  offer,  he  shall  not  recover  costs,  but  shall  pay  to  the 
defendant  his  costs  accruing  subsequent  to  the  offer. 

It  is  error  in  Magistrate  to  refuse  to  allow  defendant's  counsel  to 
cross-examine  generally  plaintiff's  witness. — Dillard  v.  Samuels,  35 
S.  C,  318. 

Plaintiff  is  liable  for  all  costs  of  the  case,  subsequent  to  defendant's 
oifer,  if  he  refuses  to  accept  it,  and  recover  less. — Williford  v.  Gadsden, 
27  S.  C,  87;  2  S.  E.,  858. 

Rule  XVI. — When  twenty-five  or  more  dollars  is 
demanded,  the  complaint  shall  be  served  on  the  defendant 
not  less  than  twenty  days ;  and  where  less  than  that  sum  is 
demanded,  not  less  than  five  days  before  the  day  therein 
fixed  for  trial :  Provided,  That  if  the  plaintiff  shall  make 
out  that  he  is  apprehensive  of  losing  his  debt  by  such  delay, 
and  the  Magistrate  considers  that  there  is  good  reason 
therefor  (the  grounds  of  such  apprehension  being  set  out 
in  an  affidavit  and  served  with  a  copy  of  the  complaint), 
he  may  make  such  process  returnable  in  such  time  as  the 
justice  of  the  case  may  require. 

Summons  requiring  appearance  on  twentieth  day  void. — Adk'ins  v. 
Moore,  43  S.  C,  173;  20  S.  E.,  985;  Paul  v.  So.  By.  Co.,  50  S.  C,  23; 
27  S.  E.,  526.  But  summons  to  appear  on  twenty-first  day  was  held 
sufficient  in  Wideman  v.  Print,  52  S.  C,  86;  29  S.  E.,  405. 

Defendant  may  waive  the  twenty  days'  notice;  and  if  he  goes  to  trial 
on  less  notice,  without  objection,  he  is  bound  by  the  judgment. — Benson 
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V.  Carrier,  28  S,  C,  119;  5  S.  E.,  272.  As  to  the  proviso,  applied.— 
Cavender  v.  Ward,  28  S.  C,  470;  6  S.  E.,  302.  The  summons  under  this 
proviso  may  be  made  ret\irnable  on  the  same  day  it  is  served. — Cothran 
V.  Knif/ht,  47  S.  C,  243;  2.5  S.  E.,  142. 

Defect  in  summons  is  waived  by  appearance  and  pleading  to  the 
merits. — Williams  v.  Garvin,  51  S.  C,  399;  29  S.  E.,  1;  Rosamond  v. 
Earle,  46  S.  C,  9;  24  S.  E.,  44;  Bird  v.  Sullivan,  58  S.  C,  53;  36  S.  E.,  494. 

It  may  be  waiver  by  appearing  without  objecting  to  jurisdiction  of  the 
Court— Grant  v.  Clinton  Mills,  56  S.  C,  557;  35  S.  E.,  193. 

Where  time  for  answer  is  shortened,  some  fact  must  be  stated  to  show 
that  the  debt  would  otherwise  be  lost. — Moore  v.  Southern  Ry.,  76  S.  C.» 
335;  56  S.  E.,  971.  Dating  is  not  requisite  to  validity  of  summons. — 
Butler  Bros.  v.  Welch,  76  S.  C,  130;  56  S.  E.,  668. 

Service  on  one  member  of  partnership  binds  partnership  property  and 
property  of  member  served. — Pierce  v.  Varn,  76  S.  C,  359;  57  S.  E., 
184;  Hasten  v.  Southern  Ry.,  82  S.  C,  240;  64  S.  E.,  223. 

Rule  XVII. — Any  Magistrate  Court  of  this  State  shall 
have  power  to  grant  a  new  trial  in  any  case  tried  in  the  said 
Courts  for  reasons  for  which  new  trials  have  usually  been 
granted  in  the  Courts  of  law  of  this  State.  The  granting 
of  a  new  trial  shall  in  nowise  affect  the  right  and  duty  of 
such  Magistrate  to  change  the  venue  of  said  case,  as  pro- 
vided in  Subdivision  19  of  this  section. 

A  motion  for  a  new  trial  is  not  required  as  a  condition  precedent  to  an 
appeal. — Minnick  v.  Fort,  13  S.  C,  215. 

He  cannot  so  relieve  against  his  own  judgments  on  grounds  of  mistake, 
inadvertence,  surprise  or  neglect;  that  can  only  be  done  by  appeal. — 76. 
So  as  to  judgments  by  default,  that  may  be  satisfactorily  excused. — 
Lawrence  v.  Isear,  27  S.  C,  244;  3  S.  E.,  322.  New  trial  will  not  be 
granted  where  irrelevant  testimony  is  received  against  objection,  which 
could  not  have  aflfected  the  verdict. — Riggs  v.  Wilson,  30  S.  C,  172; 
8  S.  E.,  848.  Appeal  lies  to  the  Circuit  Court  from  an  order  granting 
a  new  trial.^ — Red/earn  v.  Douglass,  35  S.  C,  569;  15  S.  E.,  244. 

Rule  XVIII. — No  motion  for  a  new  trial  shall  be  heard 
unless  made  within  five  days  from  the  rendering  of  the 
judgment :  Provided,  That  the  right  of  appeal  from  the 
judgment  shall  exist  for  five  days  after  the  refusal  of  a 
motion  for  a  new  trial. 

Notice  of  motion  must  be  given  Avithin  five  daj's. — Doty  v.  Duvall,  19 
S.  C,  143.  But  need  not  be  in  writing. — Mitchell  v.  Bates,  57  S.  C,  44; 
35  S.  E.,  420.  The  hearing  (Whetstone  v.  Livingston.  54  S.  C,  539;  32 
S.  E.,  561)  and  decision  may  be  later. — Speer  v.  Meschine,  46  S.  C,  505; 
24  S.  E.,  331.  And  the  motion  may  be  made  on  a  legal  holiday. — Mitchell 
V.  Bates,  supra. 
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Rule  XIX. — Magistrates  shall  have  the  power  to  change 
the  venue  in  all  cases,  civil  and  criminal,  pending  before 
them :  Provided,  That  in  Counties  where  they  have  separate 
and  exclusive  territorial  jurisdiction  the  change  of  venue 
shall  be  to  another  Magistrate's  district  in  the  same  County. 
Whenever  either  party  in  a  civil  case,  or  the  prosecutor  or 
accused  in  a  criminal  case,  which  is  to  be  tried  before  a 
Magistrate,  shall  file  with  the  Magistrate  issuing  the  paper 
an  affidavit  to  the  effect  that  he  does  not  believe  he  can 
obtain  a  fair  trial  before  the  Magistrate,  the  papers  shall 
be  turned  over  to  the  nearest  Magistrate  not  disqualified 
from  hearing  said  cause  in  the  County,  who  shall  proceed 
to  try  the  case  as  if  he  had  issued  the  papers:  Provided, 
Such  affidavit  shall  set  forth  the  grounds  of  such  belief; 
and  in  civil  cases  two  days'  notice  of  the  application  for 
change  of  venue  shall  be  given  to  the  adverse  party.  One 
such  transfer  only  shall  be  allowed  each  party  in  any  case. 

The  party  must  make  the  aflBdavit  himself. — Cromer  v.  Watson,  59 
S.  C,  488;  37  S.  E.,  128. 

Affidavit  for  change  of  venue  in  Magistrate's  Court  must  state  reasons 
why  fair  trial  cannot  be  had.^Bacot  v.  Deas,  67  S.  C,  245;  45  S.  E.,  171. 

Two  days'  notice  necessary  for  motion  of  change  of  venue  before 
Magistrate,  unless  facts  stated  in  affida\it  show  that  applicant  became 
aware  of  the  facts  at  a  time  when  he  could  not  have  given  two  days' 
notice.— Mayes  v.  Evans,  80  S.  C,  61 ;  62  S.  E.,  207. 

Affidavit  should  state  facts,  not  opinions. — Witfe  v.  Cave,  73  S.  C,  15; 
52  S.  E.,  736;  State  v.  Conkle,  64  S.  C,  371;  42  S.  E.,  173. 

llTH — Forms. 

FORM  No.  100— SUMMONS. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 

^  >  Magistrate's  Summons. 

County  of V         ^ 

By  A.  B.,  Magistrate  in  and  for  the  said  County  of  the  said  State. 

To  Any  Lawful  Constable : 

Complaint  having  been  made  unto  me  by  C.  D.,  that  E.  F.  is  indebted 

to in  the  sum  of dollars,  on  a   (note  or  account,  etc.),  a 

copy  whereof  is  hereto  annexed,  and  that  he  refuses  pajTnent. 

These  are  therefore  to  require  you  to  summons  the  said  defendant  to 

appear  before  me,  in  my  office,  in '■ on  the day  of 

,  19 — ,  at o'clock — M.,  to  answer  the  said 

complaint,  or  judgment  will  be  given  against by  default. 
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Given  under  my  hand  and  seal,  at the day  of 

,  A.  D.  19—. 

A.  B.,  (l.  s.) 
Statement,  Magistrate. 

Costs, 

$ 

FORM   No.   101— MAGISTRATE'S   SUMMONS   AND   COMPLAINT. 

THE  STATE  OF  SOUTH  CAROLINA, 


^  ^  Summons. 

CouKxy  OF- 


} 


By  A.  B.,  Magistrate  in  and  for  the  said  County  of  the  said  State. 
To  Any  Lawful  Constable: 

Complaint  having  been  made  unto  me  by  C.  D.,  that  E.  F.  is  indebted 

to in    the    sum    of dollars,    for 

(as  appears  by  the  complaint  hereto  appended),  and  that 

refuses  payment. 

These   are   therefore   to   require   you   to   summon   the   said    defendant 

to  appear  before  me,  in  my  office,  in on  the day 

of ,    19 — ,    at — — o'clock M.,    to    answer    the 

complaint,  or  judgment  will  be  given  against by  default. 

Given  under  my  hand  and  seal,  at the day  of 

,  A.  D.  19—. 

Statement.  A.  B.,  (l.  s.) 

$ debt.  Magistrate. 

interest, 
costs. 


COMPLAINT. 

The  complaint  of  the  above  named  complainant  respectfully  shows  to 
this  Court  that  (here  follow: 

1st.  A  plain  statement  of  acts  constituting  a  cause  of  action. 
2d.  A  demand   of  the   relief  to  which  the  plaintiflf   supposes   himself 
entitled.     If  the   recovery  of  money  be  demanded,  the  amount  thereof 
should  be  stated.) 

(Signature.) 
VERIFICATTOK. 

THE  STATE  OF  SOUTH  CAROLINA, 

COUKTY    OF 

C.  D.,  plaintiff  in  this  action,  being  duly  sworn,  says  that  the  foregoing 
complaint  is  true  of  his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  to  be  on  his  information  or  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

(Signed)     C.  D. 

Sworn  to  before  me,  this day  of ,  19 — . 

A.  B., 

Magistrate. 
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FORM  No.  102— CONSTABLE'S  RETURN  OF  SERVICE. 

I   hereby   certify,   that   on    the day   of ,    19—, 

I  served  E.  F.,  the  defendant  within  named,  with  the  within  summons 
(and  complaint)  in  this  action,  by  delivering  a  copy  thereof  to  him  per- 
sonally, and  leaving  the  same  with  him. 

(Date.) 

(Signature.) 

FORM  No.  103— ANSWER  (COMMON  FORM). 

THE  STATE  OF  SOUTH  CAROLINA,    ) 

County  of— \  ^''"'■^  ^^  Magistrate. 

C.  D.,  Plaintiflf,         \ 

against  (.  Cause  of  Action. 

E.  F.,  Defendant.      ) 

The  defendant  (or  where  he  answers  by  attorney,  by  M.  N.,  his  attor- 
ney), answering  the  complaint  herein,  alleges  (or  denies)  :  (here  set  forth 
defenses  and  counterclaims,  separately  stating  and  numbering  them). 
Wherefore  defendant  demands,  etc. 

(Signature.) 
VERIFICATION. 

(As  in  the  preceding  Complaint.) 
FORM  No.  104— DEMURRER  TO  COMPLAINT. 

(Title  of  Cause.) 

The  defendant  demurs  to  the  complaint  herein  (or  to  such  or  such 
stated  in  the  complaint  herein),  for  the  ground  that  it  appears  upon 
the  face  of  the  complaint: 

(If  for  want  of  jurisdiction  as  to  the  subject:) 

That  the  Court  has  no  jurisdiction  of  the  subject  of  this  action. 

(If  for  incapacity  to  sue:) 

That  the  plaintiff  has  not  legal  capacity  to  sue. 

(If  for  pendency  of  another  action:) 

That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause. 

(If  for  a  defect  of  parties:) 

That  there  is  a  defect  of  parties,  plaintiff  (or  defendant)  in  the 
omission  of  (designating  the  omitted  party  either  by  name  or  by  the 
character  in  which  he  is  referred  to  in  the  complaint). 

(If  for  misjoinder  of  actions:) 

That  several  causes  of  action  have  been  improperly  united,  one  being 
(briefly  designating  it,  thus) :  A  money  demand  on  contract,  and  the 
second,  a  claim  to  recover  damages  for  fraud  in  the  sale  of  personal 
property. 

(If  for  insufficiency:) 

That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.     (Code  Civil  Procedure,  Sec.  194.) 

(Signature.) 
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FORM  Xo.  105— AMENDED  COMPLAINT. 

(Title  of  Cause.) 

The  plaintiff  by  this,  his  amended  complaint,  alleges: 
(Continue  as  in  original  complaint.) 

FORM  No.  106— JUDGMENT  BY  DEFAULT. 

(Title  of  Cause.) 

The  summons  herein  having  been  served  on  the  defendant,  more  than 

(see  Rule  16  as  to  notice),  days  before  this  date,  and  he  not 

having  appeared,  and  no  answer  or  demurrer  having  been  served  on  the 
plaintiff,  and  the  said  plaintiff  having  duly  proved  his  claim,  it  is  here- 
upon adjudged  that  the  plaintiff,  C.  D.,  recover  against  the  defendant, 

E.  F.,  the  sum  of dollars   and  interest,    (if  any),  from 

to — — — — ,  together  with dollars  costs  and  disburse- 
ments, amounting  in  the  whole  to dollars. 

(Date.)  A.  B., 

Magistrate. 

FORM  No.  107— JUDGMENT  ON  VERDICT. 

(Title  of  Cause.) 

The  issues  in  this  action  having  been  brought  on  for  trial  before  the 

Court  of  A.  B.,  Magistrate,  and  a  jury  on  the day  of , 

19 — ,  and  the  issues  having  been  tried  and   a  verdict   for  the  plaintiflr 

(or    defendant)     having    been    duly    rendered     on    the day    of 

,  19 — ,  it  is  hereupon  adjudged  that  the  said  plaintiff 

do  recover  of  the  said  defendant,  the  sum  of—— dollars,  found  by 

the  jury,  with doUars  costs,  or  that  the  defendant  having  judg- 
ment against  the  plaintiff,  upon  the  issues  in  this  action,  for  the  sum  of 

dollars,   together  with   costs   and    disbursements   of   this   action, 

amounting  in  the  whole  to dollars. 

(Date.)  A.  B., 

Magistrate. 

FORM  No.  108— EXECUTION  AGAINST  PROPERT\\ 

THE  STATE  OF  SOUTH  CAROLINA,    ) 
County  of C 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 

To  Any  Lawful  Constable: 
You  are  hereby  commanded,  that  of  the  goods  and  chattels  of  E.  F., 

you   levy  the  sum  of dollars cents;   which  C.   D.,   before 

the   Court  of  Magistrate   A.   B.,   did   recover   for   a   debt;   also 

dollars  costs,  and per  cent,  commission. 

Given   under   my  hand   and   seal,   at ,  the day 

of ,  one  thousand  nine  hundred  and . 

A.  B.,  (l.  s.) 
Magistrate. 
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FORM  No.  109— TRANSCRIPT  OF  JUDGMENT. 


Names  of  Parties  against  whom  Judgments 
have    been    obtained. 


E.  F., 

Defendant. 


Attorney. 


Names  of  Parties  in  whose  favor  Judgments 
have   been    obtained. 


C.  D., 


Plaintiff. 


Attorney. 


Summons  served  upon  defendant  by  leaving  a  copy  of  the  same  with 
,  at ,  in County,  on  the 


-day  of- 


-,  19-. 


Damages  and  Costs. 


Amount  of  Judgment, 

$ 

Amt.  brought  Forward, 
Total  Amount  Costs  and 

$ 

Amount  Forward, 

$ 

Disbursements, 

$ 

Filed  on  the- 


-day  of- 


-,  19- 


-,  19- 


Office,  

I  certify  that  the  foregoing  is  a  correct  transcript  from  the  Docket  of 
Judgments  kept  in  my  office.  A.  B., 

Magistrate. 
FORM  No.  110— JURY  SUMMONS. 


THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


Sir:  You  are  hereby  summoned  to  be  and  appear  personally,  before  the 

Court   of  Magistrate   A.    B.,   to   be   holden   at ,   on   the 

day  of ,  A.  D.  19—,  at o'clock M., 

to  serve  as  a  juror.     Hereof  fail  not  on  pain  of  forfeiting  the  lawful 
penalty  in  such  cases  provided. 

(Date.)  A.  B., 

Magistrate. 
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FORM  No.  Ill— SUMMONS  TO  DEFAULTING  JUROR. 


THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


A.  B.,  Magistrate. 
To  Any  Lawful  Constable: 

You  are  hereby  commanded  to  summon  C.  D.,  to  show  cause  before 

me    at o'clock M.,    on ,    the day    of 

,  A.  D.  19 — ,  why  he  should  not  be  fined  according  to 

law,  for  failing  to  atttend  as  a  juror,  when  duly  summoned  by  order 
of  A.  B.,  Magistrate,  component  part  of  a  Court,  which  he,  the  said 
Magistrate,  was  authorized  to  organize. 

Witness  my  hand  and  seal,  this day  of , 

A.  D.  19—. 

A.  B.,  (l.  s.) 
Magistrate. 

(Under  this  head  also  see  Attachment,  Decrees,  Ejectment,  Forcible 
Entry  and  Detainer,  Jury,  Landlord  and  Tenant,  or  for  the  organization 
of  a  Court  under  any  particular  head,  see  such  head.) 

DAMS  AND  DRAINS. 

Dams  Not  to  Be  Erected  or  Water  Let  Off  to  the  Injury 
of  Others. — No  person  shall  be  permitted  or  allowed  to 
make  or  keep  up  any  dams  or  banks  to  stop  the  course  of 
any  waters  so  as  to  overflow  the  lands  of  another  person 
without  the  consent  of  such  person  first  had  and  obtained ; 
nor  shall  any  person  be  permitted  or  allowed  to  let  off  any 
reserved  water  to  injure  the  crops  upon  the  grounds  of 
other  persons. — Civil  Code,  Sec.  2187. 

Dams  Opened  by  Tenth  of  March;  Penalty. — Every 
person  who  shall  keep  water  during  the  winter  upon 
grounds  on  which  rice  shall  be  planted  the  ensuing  spring 
shall,  on  the  tenth  day  of  March  in  each  year,  open  the 
dams  which  keep  up  the  water  in  a  sufficient  manner  for 
letting  off  the  same;  and  if  any  person  or  persons  shall 
neglect  so  to  do  on  or  before  the  time  aforesaid,  he  or  she 
shall  forfeit  and  pay  the  sum  of  five  hundred  dollars  for 
every  such  neglect,  to  be  recovered  upon  the  complaint  of 
any  person  or  persons  through  whose  lands  such  waters 
may  pass;  and  it  shall  and  may  be  lawful  for  such  person 
to  sue  for  the  same,  in  any  Court  of  competent  jurisdiction 
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in  the  County  where  such  offense  is  committed,  and  the 
one-half  thereof  shall  be  paid  to  the  informer  and  the  other 
half  to  the  use  of  the  poor  of  such  County. — lb.,  Sec.  2188. 
Mode  of  Obtaining  Redress  if  the  Dams  Are  Not  Opened 
at  the  Proper  Time. — Where  any  person  has  neglected  to 
open  his  or  her  dams  in  a  sufficient  manner  for  letting  the 
water  off  the  grounds  before  described,  on  or  before  the 
tenth  day  of  March  in  every  year,  in  manner  aforesaid,  it 
shall  and  may  be  lawful  for  any  person  who  may  be 
affected  thereby,  at  any  time  after  the  day  aforesaid  in 
every  year,  either  by  himself,  or  herself,  or  his  or  her  over- 
seer, agent,  attorney,  or  trustee,  to  apply  to  any  Magistrate 
in  the  County  for  a  warrant  of  survey,  who  shall  thereupon 
notify  the  defendant  of  the  complaint  made  against  him, 
with  the  time  and  place  of  meeting,  and  summon  three 
freeholders,  disinterested  persons,  of  the  neighborhood 
where  the  cause  of  complaint  shall  lie,  one  of  whom  shall 
be  chosen  by  the  defendant,  and,  in  case  of  his  refusal,  then 
by  the  Magistrate,  another  by  the  complainant,  and  the 
third  by  the  Magistrate,  who  (being  first  sworn  before  such 
Magistrate  to  determine  the  matter  in  dispute  justly  and 
impartially)  shall  forthwith  proceed  to  view  the  obstruc- 
tions complained  of,  and  if,  on  view  thereof,  the  said  free- 
holders, or  a  majority  of  them,  shall  be  of  opinion  that 
such  obstructions  do  or  may  prevent  the  party  complaining 
from  planting  his  or  her  crop  of  rice  in  proper  time,  then 
and  in  such  case  it  shall  and  may  be  lawful  for  the  said 
freeholders,  or  a  majority  of  them,  to  cause  the  same  to  be 
immediately  opened  or  removed  in  any  way  or  manner  they 
shall  think  necessary  for  the  purpose  of  giving  the  most 
effectual  relief  to  the  party  complaining;  whereupon  the 
defendant  shall  be  obliged  to  pay  all  expenses  attending 
such  survey :  Provided,  always.  That  nothing  herein  con- 
tained shall  extend,  or  be  construed  to  extend,  to  impose 
any  penalty  on  any  person  or  persons,  or  cause  his  or  her 
dams  or  banks  to  be  opened,  who  shall  have  made  through 
his  or  her  own  lands  a  sufficient  drain  or  drains  (of  which 

14— M. 
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the  said  freeholders  shall  be  the  judges)  to  carry  off  the 
waters  passing  through  the  same  in  as  expeditious  a  manner 
as  they  could  have  passed  through  the  natural  course  or 
channel  in  case  no  such  banks  had  been  erected. — lb.,  Sec. 
2189. 

Redress  for  Obstructing  Surplus  Water  on  Rice  Land. — 
It  shall  and  may  be  lawful  for  any  person,  at  any  time 
between  the  tenth  day  of  March  and  the  first  day  of 
November  in  every  year,  to  apply,  in  manner  aforesaid,  for 
a  warrant  of  survey  on  any  obstructions  which  he  or  she 
may  conceive  do  impede  the  conveying  of  any  surplus  water 
on  his  or  her  rice  grounds,  and  which,  by  remaining  thereon, 
may  prove  any  way  injurious,  or  shall,  at  any  time  here- 
after, make  or  keep  up  any  dam  or  dams  which  shall  stop 
the  course  of  any  water  so  as  to  overflow  the  lands  of  any 
other  person  or  persons  whatever,  without  the  consent  of 
such  person  or  persons  first  had  and  obtained,  and  which 
shall  be  injurious  to  the  said  person  or  persons,  then,  in 
either  of  such  cases,  the  said  Magistrate  and  the  freeholders 
by  him  appointed  shall  proceed  in  the  same  manner  as  is 
directed  in  the  foregoing  section :  Provided,  ahvays.  That 
if,  in  either  of  the  cases  last  mentioned,  the  defendant  shall 
neglect  or  refuse  to  attend  at  the  survey  to  choose  a  free- 
holder as  aforesaid,  then  the  three  freeholders  who  shall 
have  been  summoned  by  a  Magistrate  shall  proceed  to  deter- 
mine the  matter  in  dispute  in  the  same  manner  as  if  the 
defendant  had  been  present  and  had  chosen  a  freeholder, 
which  said  freeholders  shall,  in  both  cases,  certify  to  the 
said  Magistrate,  under  their  hands,  what  shall  have  been 
by  them  done  in  the  premises,  the  expenses  attending  which 
survey  shall  be  paid  by  the  party  against  whom  the  award 
of  the  said  freeholders  shall  be  given. — lb..  Sec.  2190. 

Penalty  for  Replacing  Obstructions  and  Opposing  Open- 
ing of  Dams. — If  any  person,  either  by  himself  or  herself, 
or  his  or  her  overseer,  agent,  trustee,  or  attorney,  or  serv- 
ant, or  any  other  person  or  persons  acting  for  him  or  her, 
shall  presume  to  stop  any  dam  or  dams,  or  replace  any 
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obstructions,  in  any  manner  whatsoever,  which  has  or  have 
been  ordered  to  be  opened  or  removed  by  any  freeholders 
as  aforesaid,  or  which  has  or  have  been  opened  or  removed 
by  himself  or  herself,  or  his  or  her  overseer,  agent,  attor- 
ney, trustee,  or  by  order  of  either  of  them,  on  the  said  tenth 
day  of  March,  until  the  tenth  of  July,  every  person  so 
offending  shall  forfeit  and  pay  the  sum  of  one  thousand 
dollars,  to  be  recovered  and  disposed  of  in  manner  as  afore- 
said; and  if  any  person  shall  presume  to  obstruct,  impede, 
or  otherwise  hinder  or  interrupt  the  opening  of  any  dam 
or  dams,  or  the  removing  of  any  obstructions  ordered  to  be 
opened  or  removed  by  the  freeholders  as  aforesaid,  every 
person  so  offending  shall  forfeit  and  pay  for  every  such 
offense  the  sum  of  two  thousand  five  hundred  dollars,  to 
be  recovered  and  disposed  of  in  manner  aforesaid. — lb., 
Sec.  2191. 

Inadequate  Dams  to  Be  Strengthened ;  Dams  to  Have 
Wasteways. — Where  any  dam  or  dams  have  been  made,  or 
shall  hereafter  be  made,  for  the  purpose  of  forming  reser- 
voirs of  water,  without  a  sufficient  wasteway,  and  which 
now  are,  or  shall  hereafter  be  found,  inadequate  to  sustain 
the  weight  of  water  against  the  same,  the  owner  of  such 
dam  or  dams  shall  immediately,  or  as  soon  as  may  be, 
cause  the  same  to  be  enlarged  and  strengthened,  where 
they  are  already  made  and  are  insufficient,  and  such  as 
may  hereafter  be  made,  to  be  erected  in  a  substantial  man- 
ner, with  a  sufficient  wasteway. 

Penalty  for  Omission  or  Neglect. — And  if  any  person 
shall  neglect  to  strengthen  his  or  her  dam  or  dams  already 
erected  for  the  purposes  aforesaid,  where  necessary,  or 
shall  hereafter  erect  any  dam  or  dams  for  the  purpose 
aforesaid,  and  which  (in  either  case),  in  the  opinion  of 
three  freeholders,  or  a  majority  of  them  (to  be  appointed 
and  proceed  in  manner  hereinbefore  mentioned  respecting 
surveys  of  dams  across  rice  grounds),  is  or  are  not  made 
and  regulated  in  manner  hereby  prescribed,  every  person 
so  offending  shall,  on  complaint  of  any  person  or  persons 
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liable  to  be  affected  thereby,  and  on  conviction  thereof  in 
any  Court  of  record  in  the  County  where  such  offense  is 
committed,  forfeit  and  pay  the  sum  of  five  hundred  dollars 
for  every  such  offense,  which  may  be  sued  for,  and,  if 
recovered,  be  disposed  of  in  manner  aforesaid. 

Proviso. — Provided,  always,  nevertheless,  That  nothing 
herein  contained  shall  extend,  or  be  construed  to  extend,  to 
subject  any  persons,  who  have  made  or  shall  make  any 
banks  or  dams  to  reserve  water,  to  pay  any  damages  which 
may  be  sustained  by  the  breaking  of  the  said  banks  or  dams 
when  it  is  occasioned  by  such  violent  rains  and  floods  as 
would  have  caused  such  damages  to  be  sustained  on  the 
lands  in  question,  though  no  such  bank  or  dam  had  been 
made,  whereof  the  freeholders  aforesaid  shall  be  the  judges, 
anything  herein  to  the  contrary  notwithstanding. — lb..  Sec. 
2192. 

Residents  Only  to  Be  Summoned  to  Survey  Rice  Lands; 
Penalty  for  Nonattendance. — Every  person  to  be  sum- 
moned as  aforesaid  shall  be  a  resident  in  the  County  and 
neighborhood  where  his  attendance  shall  be  required,  and 
upon  being  duly  summoned,  and  attending  any  survey  as 
aforesaid,  shall  be  entitled  to  receive  the  sum  of  one  dollar 
and  fifty  cents  per  day  each,  and  five  cents  mileage  going 
to  and  returning  from  the  place  of  meeting,  for  every  such 
attendance,  to  be  paid  by  the  person  against  whom  the 
verdict  of  the  freeholders  shall  be  given;  and  in  case  of  the 
nonattendance  of  any  person,  a  resident,  and  summoned 
as  aforesaid  (unless  prevented  by  sickness  or  some  reason- 
able excuse  to  be  made,  upon  oath,  to  the  satisfaction  of 
such  Magistrate),  then,  and  in  such  case,  every  such  person 
so  neglecting  to  attend,  when  summoned  as  aforesaid,  and 
without  sufficient  excuse  as  aforesaid,  shall  forfeit  and  pay 
the  sum  of  fifty  dollars  per  day  for  every  such  neglect  or 
refusal.— /&.,  Stz.  3193. 

Penalty  on  Magistrate  for  Neglect  of  Duty. — In  case  any 
Magistrate  shall  neglect  or  refuse  to  put  the  provisions  of 
this  chapter  in  execution,  he  shall  forfeit  the  sum  of  twenty 
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dollars,  which  penalty  shall  and  may  be  sued  for  and  recov- 
ered by  action  in  any  Court  of  record  in  this  State,  and  shall 
be  applied,  one-half  to  the  State,  to  be  disposed  of  by  the 
General  Assembly,  and  the  other  half  to  him  or  them  who 
will  inform  and  sue  for  the  same. — lb.,  Sec.  3194. 

Not  to  Keep  Water  on  Lands  of  Others. — Nothing  con- 
tained herein  shall  be  construed  to  authorize  any  person  to 
keep  water  at  any  time  on  any  lands  other  than  his,  her,  or 
their  own. — lb.,  Sec.  3195. 

Obstructing  Ditches  and  Drains. — Whoever  shall 
obstruct,  or  cause  to  be  obstructed,  any  ditch  or  drain  on 
the  side  of  any  road  which  has  been,  or  may  hereafter  be, 
constructed  under  the  authority  and  at  the  expense  of  the 
State,  or  any  ditch  or  drain  made  as  aforesaid,  to  drain 
water  from  any  part  of  the  said  roads,  or  any  of  them,  by 
throwing  into  the  said  ditches  or  drains  any  earth,  logs, 
trees,  brushes,  or  other  things  whatsoever,  and  shall  not 
immediately  remove  the  same  when  required,  shall  be 
deemed  guilty  of  a  nuisance,  and,  on  conviction  thereof, 
shall  be  fined  not  exceeding  ten  dollars  nor  less  than  two 
dollars,  and  shall  be  further  liable  for  the  expense  of 
removing  the  same. — Crim.  Code,  Sec.  630. 

Forms. 

form  no.  112— summons  to  three  freeholders, 
the  state  of  south  carolina,  ) 

COUXTY    OF ( 

Whereas,  Information  hath  been  this  day  made  before  me,  A.  B., 
Magistrate  in  and  for  the  said  County  and  State,  upon  the  oath  of  B.  C, 
planter,  that  C.  D.,  of  the  said  County,  having  kept  water  during  the 
winter  upon  grounds  on  which  rice  is  to  be  planted  the  present  spring, 
has  neglected  to  open  the  drains  (which  kept  up  the  water)  in  a 
sufficient  manner  for  the  letting  off  of  the  same,  to  the  damage  of  the 
said  B.  C. 

These  are  therefore  to  command  you  to  summon  E.  F.,  G.  H.  and 
J.   C,  disinterested   persons,  of  the   neighborhood   and   residents,   to  be 

and  appear  at ,  in  the  County  aforesaid,  on  the 

day  of ,  at o'clock — — — ^M.,  to  view  the  obstruc- 
tions complained  of,  and  to  determine  the  matter  in  dispute  between  the 
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said  B.  C.  and  C.  D.,  and  to  return  the  same  to  me  under  their  hands 
and  oaths. 

Hereof  fail  not  at  your  peril. 

Given  under  my  hand  and  seal,  at ,  this day  of 

,  19-. 

A.  B.,  (l.  s.) 
Magistrate. 

FORM  No.  113— NOTICE  TO  THE  PERSON  COMPLAINED  OF. 

To  C.  D.  : 

Sir:  Information  having  been  given  me,  on  oath,  by  B.  C,  that  you 
have  neglected  to  open  your  dam  on  or  before  the  tenth  day  of  March, 
instant,  in  conformity  to  the  statute  in  that  case  made  and  provided; 
and  the  said  B.  C.  having  applied  for  a  warrant  of  survey  on  such  dam 
or  obstructions; 

These    are    therefore    to   notify    you    that    E.    F.,    G.    H.    and    J.    C. 

are    summoned    to    view    the    said    obstructions,    on    the day    of 

■ — ,   at o'clock M. 

Given  under  my  hand  and  seal,  this day  of , 

19—. 

A.  B.,  (l.  s.) 
Magistrate. 

FORM  No.  114— THE  RETURN  OF  THE  FREEHOLDERS. 

We,  E.  F.,  G.  H.  and  J.  C,  freeholders  of County,  by 

virtue  of  a  warrant  under  the  hand  of  A.  B.,  Magistrate  in  and  for  the 

said  County  and  State,  dated  the day  of ,  in  the 

year— ■ — ,  went  as  directed  by  the  said  warrant,  to  (here  mention  the 

place),  in  the  said  County,  and  there  (first  being  duly  sworn),  having 
viewed  the  said  dam  or  obstructions,  belonging  to  the  said  C.  D.,  and 
which  is  now  complained  of  by  B.  C,  we  are  of  opinion  that  such  dam 
or  obstructions  prevent  B.  C.  from  planting  his  crop  of  rice  in  proper 
time,  and  thereupon  have  caused  the  said  dam  to  be  immediately  cut 
and  opened. 

Given  under  our  hands,  this day  of ,  19 — . 

(Signed)  E.  F., 
G.  H., 
J.  C. 

FORM  No.  115— EXECUTION  TO  LEVY  THE  COSTS  OF  SUIT. 


THE  STATE  OF  SOUTH  CAROLINA, 

CotJKTY  OF 


} 


By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Avy  Lawful  Constable : 

These  are  to  charge  and  command  you,  that  of  the  goods  and  chattels 
of  C.  D.,  of  the  County  aforesaid,  you  levy,  or  cause  to  be  levied,  in  the 
sum  of ,  lawful  money  of  the  State,  for  his  costs,  for  a  warrant 
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of  survey,  obtained  by  B.  C,  on  the day  of last 

past,  for  the  purpose  of  viewing  the  dam  of  him,  the  said  C.  D.,  which 
he,  the  said  C.  D.,  had  neglected  to  open,  agreeable  to  the  directions  of 
the  statute  in  that  case  made  and  provided,  as  appears  by  the  return  of 
E.  F.,  G.  H.  and  J.  C,  freeholders,  appointed  for  that  purpose. 

Given  under  my  hand  and  seal,  this day  of ■ , 

19—.  A.  B.,  (l.  s.) 

Magistrate. 

DEAD  BODIES. 
{See  Coroner.) 

Distribution  of  Dead  Bodies  for  Scientific  Purposes; 
Board  Created  to  Distribute. — The  professors  of  anatomy, 
the  professors  of  surgery,  and  the  demonstrators  of 
anatomy  of  the  Medical  College  of  the  State  of  South  Caro- 
lina, and  of  several  colleges  and  schools  of  the  State  of 
South  Carolina,  authorized  by  law  to  teach  medical  science 
and  issue  diplomas,  shall  constitute  a  board  for  the  distri- 
bution and  delivery  of  dead  human  bodies  as  and  for  the 
purposes  provided  in  this  article.  The  said  board  shall  have 
the  power  to  make  rules  and  regulations  for  their  govern- 
ment and  the  proper  discharge  of  their  functions. — Civil 
Code,  Sec.  929. 

Certain  Dead  Bodies  to  Be  Turned  Over  to  the  Board. — 
All  officers,  agents  and  servants  of  every  city  in  the  State, 
and  of  every  almshouse,  prison,  morgue,  hospital,  jail,  or 
other  public  institution  in  such  cities  having  charge  or  con- 
trol of  any  dead  human  body  which  is  required  to  be  buried 
at  the  public  expense,  and  every  officer  or  other  person 
having  charge  or  control  of  the  body  of  any  person  upon 
whom  the  sentence  of  death  for  crime  has  been  executed 
under  the  law,  shall  notify  the  said  board,  or  such  person 
or  persons  as  may,  from  time  to  time,  be  designated  by  the 
board  or  their  duly  authorized  officer  or  agent,  whenever 
and  as  soon  as  any  such  body  comes  to  his  or  her  or  their 
possession,  charge  or  control,  and  shall,  without  fee  or 
reward,  deliver  such  body,  and  permit  the  said  board  and 
its  agents,  and  such  physicians  and  surgeons  as  may,  from 
time  to  time,  be  designated  by  the  board  and  shall  have 
given  the  bond  hereafter  required  to  take  and  remove  any 
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such  body  to  be  used  for  the  advancement  of  medical 
science,  but  no  such  notice  need  be  given,  nor  shall  any  such 
body  be  delivered,  if  any  person,  claiming  to  be  and  satis- 
fying the  authorities  in  charge  of  said  body  that  he  is  of 
kin  or  related  by  marriage  to  the  deceased,  shall  claim  the 
body  for  burial  and  pay  the  expenses  thereof;  nor  shall 
the  notice  be  given  or  the  body  be  delivered  if  the  deceased 
was  a  traveler  who  died  suddenly. — Civil  Code,  Sec.  931. 

Hozv  Distributed. — The  bodies  received  shall  be  dis- 
tributed by  the  board  to  and  among  the  Medical  College 
of  the  State  of  South  Carolina,  colleges  and  schools  afore- 
said, and  such  physicians  and  surgeons  as  the  board  may 
designate.  The  colleges  and  schools  shall  first  be  supplied 
with  bodies  needed  for  lectures  and  demonstration.  The 
remaining  bodies  shall  be  distributed  equitably  among  the 
physicians  and  surgeons  aforesaid. — lb.,  Sec.  932. 

Penalty  for  Sale  of  Bodies. — If  any  person  sell  or  buy 
any  such  body,  or  in  anyway  traffic  in  the  same,  or  transmit 
or  convey,  or  procure  in  order  to  be  transmitted  or  con- 
veyed, any  such  body  to  any  place  outside  of  this  State,  he 
shall  be  fined  not  exceeding  two  hundred  dollars,  or,  in  the 
discretion  of  the  Court,  be  confined  in  jail  not  exceeding 
one  year:  Provided,  That  the  board  may,  in  its  discretion, 
on  the  application  of  any  person,  empower  such  person  to 
import  into  this  State  and  traffic  in  such  anatomical  material 
and  pathological  specimens  as  the  board  may  designate. — 
lb.,  Sec.  934. 

Penalty  for  Violation  of  Any  of  the  Foregoing  Sec- 
tions.— If  any  person  shall  fail  or  refuse  to  perform  any 
duty  imposed  upon  him  by  Sections  929,  930,  931,  933, 
933  and  934  of  the  Civil  Code,  in  reference  to  the  distri- 
bution of  dead  bodies,  he  shall,  for  every  such  failure  or 
refusal,  be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars. — Crim.  Code,  Sec.  403. 

DEADLY  WEAPONS. 

{See  Concealed  Weapons.) 
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DEER. 

Unlazvful  to  Kill  Deer  Between  Certain  Dates. — It  shall 
be  unlawful  to  shoot,  chase,  trap  or  catch  any  deer  within 
the  borders  of  this  State  between  the  first  day  of  February 
and  the  first  day  of  November,  or  any  doe  or  female  deer 
at  any  season  of  the  year  for  a  term  of  five  years,  from  the 
twenty-third  day  of  February,  A.  D.  1910;  except  in  Berke- 
ley County,  and  in  Berkeley  County  they  shall  not  be  shot, 
chased,  caught,  trapped  or  hunted  between  the  first  day  of 
February  and  the  first  day  of  August. 

Penalty  for  Violation. — And  any  person  violating  the 
above  provision  shall  be  fined  twenty-five  dollars  for  each 
deer  killed,  caught  or  pursued  contrary  to  this  chapter,  or 
be  imprisoned  one  day  for  each  dollar  fined  and  unpaid,  not 
to  exceed  one  hundred  dollars'  fine  or  thirty  days'  imprison- 
ment.— Crim.  Code,  Sec.  717. 

Unlawful  to  Buy  or  Sell  Deer. — It  shall  be  unlawful  to 
buy  or  sell,  offer  for  sale  or  barter,  or  to  have  in  possession 
for  sale,  any  deer  or  part  thereof;  and  for  violation  of  this 
section,  upon  conviction  of  the  party  or  parties,  shall  be 
fined  not  less  than  twenty-five  dollars  for  any  deer  or  part 
thereof.— /&.,  Sec.  723. 

Any  person  in  whose  possession  recently  killed  venison, 
or  fresh  deer  skins,  shall  be  found,  between  the  dates  above 
mentioned,  shall  be  liable  to  penalty  of  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars,  or  not  more  than 
thirty  days'  imprisonment,  with  labor,  upon  the  public 
works  of  the  County. — Ih.,  Sec.  729. 

Number  of  Deer  That  May  Be  Killed. — No  person  shall 
be  allowed  to  kill  more  than  five  deer  during  one  season. 
Any  person  violating  this  section  shall,  on  conviction,  be 
fined  twenty-five  dollars,  or  imprisoned  not  exceeding  thirty 
days.— 76.,  Sec.  724. 

Disposition  of  Fines. — It  is  hereby  provided  that  all  fines 
or  forfeitures  obtained  for  violation  of  this  chapter,  except 
as  otherwise  provided  herein,  shall  be  paid  to  the  State 
Treasurer,  to  the  credit  of  the  game  protection  fund,  and 
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that  same  shall  be  disbursed  by  the  State  Treasurer  on  the 
order  of  the  Chief  Game  Warden  of  South  Carolina. — Ih., 
Sec.  727. 

DEFAULT  OF  ANSWER. 

{See  Courts  of  Magistrates.) 

DEFAMATION. 

{See  Libel.) 

DEPOSITION. 

Magistrates  may  take  of  old,  infirm  witnesses,  absent  on 
official  duty,  etc. 

{See  Courts  of  Magistrates.) 

DETAINING  PERSONAL  PROPERTY. 

{See  Claim  and  Delivery  Of.) 

DISCOUNT  OR  SET  OFF. 

1st — What  Cause;s  oif  Action  May  Be  Offered  on 
Discounts. 

2d — Against  and  by  What  Parties. 

1st — What  Causes  oe  Action   May  Be  OeeerEd  on 

Discounts. 

Torts. — Torts  and  trespasses  are  not  discountable  under 
our  discount  law ;  only  money  transactions  or  mutual 
accounts. — Gihhs  v.  Mitchell,  2  Bay,  351. 

Amounts  Above  the  Jurisdiction. — No  discount  can  be 
set  off,  the  amount  of  which  exceeds  the  jurisdiction.  Nor 
may  the  defendants  withdraw  a  part  of  the  discount  in  order 
to  give  jurisdiction. — Wells  ads.  Reynolds,  1  Tr.,  478. 

Notes  and  Open  Accounts. — A  note,  not  negotiable,  may 
be  set  up  on  discount  by  a  party  to  whom  it  is  assigned. — 
Farr  ads.  Hemminger,  2  Tr.,  753.  But  an  open  account 
may  not. — Brown  v.  Thompson,  2  McC,  476. 

Insolvent  Debtors. — In  suit  by  the  assignees  of  an  insol- 
vent debtor,  a  person  who  owed  the  estate  at  the  time  of 
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the  assignment  cannot  set  up  in  discount  of  a  debt  after- 
wards acquired. — Assignees  of  Lowrie  v.  Hinds,  3  McC, 
247. 

Debts  Due. — A  debt  to  be  set  off  must  be  due  and  owing 
to  the  defendant  at  the  time  he  was  sued,  and  he  will  not 
be  permitted  to  set  up  on  discount  a  demand  acquired  by 
him  after  suit  brought. — Shepherd  v.  Turner,  3  McC,  249. 

2d — Against  and  by  What  Parties. 

Administrator. — An  administrator  may  not  be  sued 
within  nine  months  from  the  death  of  his  intestate,  yet,  if 
he  sue,  the  defendant  may,  nevertheless,  plead  a  discount. — 
Cunningham  v.  Baker,  3  N.  and  McC,  399. 

In  an  action  by  an  administrator,  the  defendant  shall  not 
be  permitted  to  set  off  a  demand  which  he  acquired  after 
the  death  of  the  intestate,  as  it  might  disturb  the  order  of 
distribution  directed  by  law  in  cases  of  interstates'  estates. — 
Schmidts,  Administrators,  v.  Crafts,  2  Brevard,  266. 

Partner. — The  private  debt  of  one  copartner  cannot  be 
set  off  against  a  demand  of  partnership. — Powne  &  Daw- 
son V.  Fletcher  &  Phillips,  2  Bay,  146. 

Agent. — When  a  defendant  is  sued  for  articles  sold  him 
by  an  agent,  he  may  not  set  up  in  discount  a  debt  due  him 
by  an  agent,  if  he  knew  of  the  agency  at  the  time  he  bought 
the  articles,  or  if  it  came  to  his  knowledge  before  the  indebt- 
edness of  the  agent  to  said  defendant. — Administrators  of 
W.  Conyers  v.  John  Magrath,  4  McCord,  392. 

DISFIGURING. 

(See  Cattle,  Malicious  Mischief,  Mayhem,  Btc.) 

DISORDERLY  HOUSES. 

It  is  clearly  agreed  that  keeping  a  bawdy  house  is  a  com- 
mon nuisance,  as  it  endangers  the  public  peace,  by  drawing 
together  dissolute  and  debauched  persons;  and  also  has  an 
apparent  tendency  to  corrupt  the  manners  of  both  sexes  by 
such  an  open  profession  of  lewdness.     And  it  has  been 
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adjudged  that  this  is  an  offense  of  which  a  femme  covert 
may  be  guilty,  as  well  as  if  she  were  sole,  and  that  she, 
together  with  her  husband,  may  be  convicted  of  it;  for  the 
keeping  of  the  house  does  not  necessarily  import  property, 
but  may  signify  that  share  of  government  which  the  wife 
has  in  a  family,  as  well  as  the  husband;  and  in  this  she  is 
presumed  to  have  a  considerable  part,  as  the  matters  are 
usually  managed  by  the  intrigues  of  her  sex. 

If  a  person  be  only  a  lodger,  and  have  but  a  single  room, 
yet,  if  she  make  use  of  it  to  accommodate  people  in  the  way 
of  a  bawdy  house,  it  will  be  keeping  of  a  bawdy  house,  as 
much  as  if  she  had  a  whole  house.  But  an  indictment  can- 
not be  maintained  against  a  person  for  being  a  common 
bawd,  and  procuring  men  and  women,  to  meet  together  to 
commit  fornication;  the  indictment  should  be  for  keeping 
a  bawdy  house.  For  the  bare  solicitation  of  chastity  is  not 
indictable,  but  cognizable  only  in  ecclesiastical  Courts. — Ih. 
{See  Also  Bawd  and  Gaming.) 

State  V.  McDowell,  Dudley's  Law,  page  346,  cited  in  58th 
S,  C,  435,  is  the  leading  South  Carolina  case  on  this  subject. 

DISGUISE. 

If  any  two  or  more  persons  shall  band  or  conspire 
together,  or  go  in  disguise  upon  the  public  highway,  or  upon 
the  premises  of  another,  with  intent  to  injure,  oppress  or 
violate  the  person  or  property  of  any  citizen,  because  of  his 
political  opinion  or  his  expression  or  exercise  of  the  same, 
or  shall  attempt,  by  any  means,  measures,  or  acts,  to  hinder, 
prevent  or  obstruct  any  citizen  in  the  free  exercise  and 
enjoyment  of  any  right  or  privilege  secured  to  him  by  the 
Constitution  and  laws  of  the  United  States,  or  by  the  Con- 
stitution and  laws  of  this  State,  such  person  shall  be  deemed 
guilty  of  a  felony,  and,  on  conviction  thereof,  be  fined  not 
less  than  one  hundred  or  more  than  two  thousand  dollars, 
or  be  imprisoned  not  less  than  six  months  or  more  than 
three  years,  or  both,  at  the  discretion  of  the  Court;  and 
shall  thereafter  be  ineligible  to,  and  disabled  from,  holding 
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any  office  of  honor,  trust  or  profit  in  this  State. — Crim. 
Code,  Sec.  320. 

If  in  violating  any  of  the  above  provisions,,  any  other 
crime,  misdemeanor  or  felony  shall  be  committed,  the 
offender  or  offenders  shall,  on  conviction  thereof,  be  sub- 
jected to  such  punishment  for  the  same  as  is  attached  to 
such  crime,  misdemeanor  and  felony  by  the  existing  laws 
of  this  State.— /&.,  Sec.  321. 

{See  Also  Escape.) 

DISMISSAL. 
{See  Appeal.) 

DISTRESS. 

{See  Landlord  and  Tenant.) 
Definition. — Is  the  taking  of  a  personal  chattel  out  of  the 
possession  of  a  wrongdoer,  into  the  custody  of  the  party 
injured,  or  of  an  officer  of  the  law  to  procure  a  satisfaction 
of  the  wrong  committed  or  the  payment  of  a  penalty,  and 
it  lies  either  for  cattle  trespassing,  or  nonpayment  of  rent, 
or  for  penalties  under  certain  statutes. 

1st — For  What  Causes  a  Distress  Shall  Be. 

Rent  in  Arrear. — Distress  for  rent  must  be,  for  rent  in 
arrear :  Therefore  it  may  not  be  made  on  the  same  day  on 
which  the  rent  becomes  due,  for  if  the  rent  is  paid  on  any 
part  of  that  day,  while  a  man  can  see  to  count  money,  the 
payment  is  good. 

After  Tender. — It  must  not  be  after  tender  of  payment, 
for  if  the  landlord  comes  to  distrain  the  goods  of  his  tenant 
for  rent  behind,  before  the  distress,  the  tenant  may,  upon 
the  land,  tender  the  arrearages.  And  if  after  that  a  dis- 
tress be  taken,  it  is  wrongful;  and  if  the  landlord  have  dis- 
trained, if  the  tenant,  before  the  impounding  thereof,  tender 
the  arrearages,  the  landlord  ought  to  deliver  the  distress, 
and  if  he  doth  not,  the  detainer  is  unlawful.  Even  so  it  is 
in  the  case  of  a  distress  for  damage  feasant  (or  damage 
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done  by  cattle  trespassing),  the  tender  of  amends  before  the 
distress  maketh  the  distress  unlawful ;  and  after  the  distress, 
and  before- the  impounding,  the  detainer  unlawful. — 2  Inst., 
107. 

But  in  this  case,  although  the  owner  tender  sufficient 
amends,  yet  he  cannot  take  his  beasts  out  of  the  pound,  if 
the  amends  be  refused,  but  he  must  replevy;  and  if  it  be 
found  at  the  trial  that  the  amends  were  not  sufficient,  the 
person  on  whom  they  trespassed  shall  have  damages;  if  the 
amends  tendered  were  sufficient,  then  the  owner  of  the 
beasts  shall  have  damages. — Dr.  and  St.,  112. 

Parol  Lease. — It  shall  and  may  be  lawful  to  and  for  any 
landlord  or  landlords,  where  the  agreement  is  not  by  deed, 
to  recover  a  reasonable  satisfaction  for  the  lands,  tenements 
or  hereditaments  held  or  occupied  by  a  tenant  or  tenants, 
in  an  action  for  the  use  and  occupation  of  what  was  so  held 
or  enjoyed;  and  if,  in  evidence  on  the  trial  of  such  action, 
any  parol  demise,  or  any  agreement  (not  being  by  deed), 
whereon  a  certain  rent  was  reserved,  shall  appear,  the  plain- 
tiff in  such  action  shall  not  therefor  be  nonsuited,  but  may 
make  use  thereof  as  an  evidence  of  the  amount  of  the  dam- 
ages to  be  recovered. — Civil  Code,  Sec.  3503. 

Lease  Hnded. — When  tenants  pur  autre  vie  and  lessees 
for  years  or  at  will  hold  over  the  tenements  to  them  demised 
after  the  determination  of  such  leases,  it  shall  and  may  be 
lawful  for  any  person  or  persons  having  any  rent  in  arrears 
or  due  upon  any  lease  for  life  or  lives,  or  for  years,  or  at 
will,  ended  or  determined,  to  distrain  for  such  arrears,  after 
the  determination  of  the  said  respective  leases,  in  the  same 
manner  as  they  might  have  done  if  such  lease  or  leases  had 
not  been  ended  or  determined :  Provided,  That  such  distress 
be  made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title  or  interest,  and  during  the  possession 
of  the  tenant  from  whom  such  arrears  became  due. — lb., 
Sec.  3517. 
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Notice  to  Quit. — In  case  any  tenant  shall  give  notice  in 
writing  of  his  intention  to  quit  the  premises  rented  by  him, 
and  shall  not  accordingly  deliver  up  the  possession  at  the 
time  in  such  notice  contained,  the  said  tenant,  his  executors 
or  administrators,  shall  pay  to  the  landlord  double  the  rent 
which  he  otherwise  would  have  been  liable  to  pay :  Provided, 
nevertheless,  That  nothing  herein  contained  shall  be  con- 
strued to  give  such  tenant  a  right  to  discontinue  or  determine 
his  tenancy  by  such  notice,  in  any  other  manner  than  accord- 
ing to  the  laws  of  force  at  the  time  of  giving  the  same. — lb., 
Sec.  3510. 

Second  Distress. — And  where  a  distress  is  made  by  virtue 
of  a  warrant  of  a  Magistrate,  in  nature  of  an  execution, 
the  distress  may  be  renewed,  if  insufficient  at  first;  for  a 
man  may  mistake  the  value  of  the  goods  seized,  or  their 
value  may  be  uncertain,  or  imaginary,  or  the  person  making 
the  distress  may  barely  take  what  he  thinks  enough,  through 
tenderness  and  moderation;  and  it  is  better  for  the  owner 
that  he  should  have  the  liberty  of  seizing  again,  for  if  he  is 
to  be  precluded  from  making  up  the  deficiency,  he  will  cer- 
tainly take  care  not  to  seize  too  little  at  first. — Bur.,  589. 

2d — What  Goods  May  Be  Distrained  and  What  Not. 

Distress  for  rent  must  be  of  a  thing  whereof  a  valuable 
property  is  in  somebody,  and,  therefore,  dogs  (not  taxed), 
bucks,  conies,  and  the  like,  that  are  ferae  naturae,  cannot  be 
distrained. — 1  Inst,  47. 

Property  in  Use. — Although  it  be  of  valuable  property,  as 
a  horse,  yet,  when  a  man  or  woman  is  riding  on  him,  or  an 
axe  in  a  man's  hand,  cutting  of  wood,  and  the  like,  they  are, 
for  that  time,  privileged,  and  cannot  be  distrained. — 1 
Inst.,  47. 

But  it  is  said  that  if  one  be  riding  upon  a  horse,  damage 
feasant,  the  horse  may  be  led  to  the  pound  with  the  rider 
upon  him. — 1  Sid.,  440,  442. 

And  it  has  been  held,  that  horses  joined  to  a  cart,  with 
a  man  upon  it,  cannot  be  distrained  for  rent  (although  they 
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may  for  damage  feasant),  but  both  cart  and  horses  may,  if 
the  man  be  not  upon  the  cart. — 1  Vent.,  36. 

In  the  Way  of  Trade. — Valuable  things  shall  not  be  dis- 
trained for  rent,  for  benefit  of  trades,  and  which  are  there 
by  authority  of  law;  as  a  horse  in  a  smith's  shop  shall  not 
be  distrained  for  the  rent  of  the  shop,  nor  a  horse  in  a 
hostlery,  nor  the  materials  in  a  weaver's  shop  for  making 
of  cloth,  nor  cloth  or  garments  in  a  tailor's  shop,  nor  sacks 
of  corn  or  meal  in  a  mill,  nor  anything  distrained  for  dam- 
age feasant,  for  it  is  in  the  custody  of  the  law,  and  the 
hke.— 1  Inst.,  47. 

Furnaces,  Money,  Etc. — Furnaces,  cauldrons,  or  other 
things  fixed  to  the  freehold,  or  the  doors  or  windows  of  a 
house,  or  the  like,  cannot  be  distrained. — 1  Inst.,  47. 

Things  for  which  a  replevin  will  not  lie,  so  as  to  be  known 
again,  as  money  out  of  a  bag,  cannot  be  distrained. — 2  Bac. 
Abr.,  109. 

But  money  in  a  bag,  sealed,  may  be  distrained,  for  that 
the  bag  sealed  may  be  known  again. 

By  the  2  W.  Ses.,  1  c,  5,  persons  having  rent  arrear,  on 
any  demise,  lease,  or  contract,  may  seize  and  secure  any 
shares,  or  cocks  of  corn,  or  corn  loose  in  the  straw,  or  hay 
being  in  any  barn,  or  granary,  or  upon  any  hovel,  stack,  or 
rick,  or  otherwise  upon  any  part  of  the  land  charged  with 
rent,  and  may  lock  up  and  deliver  the  same  in  the  place 
where  found,  in  the  nature  of  a  distress,  so  as  the  same  be 
not  removed  to  the  damage  of  the  owner,  out  of  the  place 
where  found  and  seized,  but  be  kept  there  (as  impounded) 
till  replevied  or  sold. — S.,  3. 

Goods  on  the  Premises. — Generally,  whatever  goods  and 
chattels  the  landlord  finds  upon  the  premises,  whether  they 
in  fact  belong  to  the  tenant  or  stranger,  are  distrainable  by 
him  for  rent,  for  otherwise  a  door  would  be  opened  for 
infinite  frauds  upon  the  landlord,  and  the  stranger  hath  his 
remedy  over  by  action  on  the  case,  against  the  tenant,  if  by 
the  tenant's  default  the  goods  are  distrained,  so  that  he  can- 
not render  them,  when  called  upon. — 3  Black,  c.  1,  p.  8. 


Distress.  225 

But  in  particular  circumstances  perhaps  a  Court  of  Equity- 
may  relieve,  as  in  the  case  of  Fowkes  and  Joyce. — T.  1,  W. 

Goods  at  Vendue. — Another  exception  has  been  made 
likewise  by  the  Courts  in  this  State  also.  August,  1790, 
Himeli  replevied  some  goods  which  he  had  sent  to  Cohen,  a 
vendue  master,  to  dispose  of  for  him  at  public  auction,  and 
which  had  been  seized  for  house  rent  by  Wiatt  &  Richard- 
son; the  Court  resolved  that  goods  lodged  with  such  an 
intent  in  a  vendue  master's  store  were  not  liable  to  distress 
for  rent. 

Cattle  Trespassing. — Where  a  stranger's  beasts  escape  into 
the  land,  they  may  be  distrained  for  rent,  though  they  have 
not  been  levant  and  couchant,  provided  they  are  trespassers ; 
but  if  the  tenant  of  the  land  is  in  default,  in  not  repairing 
his  fences,  whereby  the  beasts  came  into  the  land,  the  land- 
lord cannot  distrain  such  beasts,  though  they  have  been 
levant  and  couchant,  unless  he  has  caused  notice  to  be  given 
to  the  owner,  and  the  owner  suffers  them  to  remain  there 
afterwards. — Lutw,,  364. 

3d — At  What  Time  the  Distress  Shall  Be  Taken. 

Not  in  the  Night. — For  rent,  the  landlord  cannot  distrain 
in  the  night,  but  in  the  daytime;  but  for  damage  feasant, 
one  may  distrain  in  the  night ;  otherwise,  it  may  be  the  beasts 
will  be  gone  before  he  can  take  them. — 1  Inst.,  142. 

//  Beasts  Escape. — If  a  man  come  to  distrain,  and  see 
the  beasts  in  his  soil,  and  the  owner  chase  them  out,  of  pur- 
pose, before  the  distress  taken,  yet  the  owner  of  the  soil  can- 
not distrain  them;  if  he  doth,  the  owner  of  the  cattle  may 
rescue  them,  for  the  beasts  must  be  damage  feasant  at  the 
time  of  the  distress. — 1  Inst.,  161. 

Before  sunrising,  or  after  sunset,  no  man  may  distrain, 
but  for  damage  feasant. — Mirrour,  C.  2,  Sec.  26. 

Goods  Removed. — Should  any  tenant,  for  years,  or  lesser 
period,  remove  from  any  demised  premises  before  the  expi- 
ration of  the  term  for  which  said  premises  were  demised, 
leased,  or  rented,  then  and  in  such  case  the  rent  which  would 

15— M. 
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be  earned  up  to  the  end  of  the  month  in  which  the  tenant 
leaves  shall  be  immediately  due  and  payable ;  and  it  shall  be 
lawful  for  the  landlord,  at  any  time  within  ten  days  after 
the  removal  of  such  tenant,  to  issue  his  distress  warrant  for 
such  an  amount  as  may  be  due  up  to  the  expiration  of  the 
month  in  which  the  tenant  leaves  the  premises. — Civil  Code, 
Sec.  3518. 

4th — That  Rhasonabi.e  Distress  Shall,  Be  Taken. 

Distress  shall  be  reasonable,  and  not  too  great;  and  he 
that  taketh  great  and  unreasonable  distress  shall  be  griev- 
ously amerced. — 52  H.  3,  C.  4. 

5th — Manner  of  Making  Distress. 

Not  to  Break  Doors  or  Gates. — Gates  or  enclosures  may 
not  be  broken  open,  nor  thrown  down  to  make  a  distress. — 1 
Inst.,  161. 

Nor  may  the  lessor  enter  into  the  tenant's  house,  unless 
the  doors  are  open. — Read,  Distr.,  3  Bas.  Abr.,  111. 

Upon  a  question  about  taking  a  distress,  it  was  held  by 
the  Lord  Chief  Justice  Hardwicke,  at  the  Summer  Assizes 
at  Exeter,  1735,  that  a  padlock  put  on  a  barn  door  could  not 
be  opened  by  force  to  take  the  corn  by  way  of  distress. — 
Vin.  Distr.,  E.  2,  6. 

But  if  the  outer  door  of  an  house  is  open,  one  may  break 
an  inner  door,  to  take  a  distress. — Cases  in  the  time  of  Lord 
Hardwicke,  168. 

If  a  landlord  comes  into  a  house,  and  seizes  upon  some 
goods,  as  a  distress,  in  the  name  of  all  the  goods  of  the 
house,  that  will  be  a  good  seizure  of  all. — 6  Mod.,  215. 

6th — Distress;  How  to  Be  Demeaned. 

Not  Taken  Out  of  the  County.— By  the  52  H.  3,  C.  4, 
none  shall  cause  any  distress  that  he  hath  not  taken,  to  be 
driven  out  of  the  County  where  it  was  taken;  and  if  one 
neighbor  do  so  to  another,  of  his  own  authority  (as  for 
damage  feasant,  or  rent  charge)    (2  Inst.,  106").  he  shall 
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make  fine  as  for  a  thing  done  against  the  peace;  and  if  the 
lord  so  presume,  to  do  against  the  tenant,  he  shall  be  griev- 
ously punished  by  amerciament. 

Before  this  act,  at  the  common  law,  a  man  might  have 
driven  the  distress  to  what  County  he  pleased,  which  was 
mischievous,  for  two  causes :  1st.  Because  the  tenant  was 
bound  to  give  the  beasts,  being  impounded  in  open  pound 
sustenance,  and  being  carried  into  another  County,  by  com- 
mon intendment,  he  could  have  no  knowledge  where  they 
were;  2d.  He  could  not  know  where  to  have  a  replevy,  but 
the  party  was,  before  this  statute,  driven  to  his  action  upon 
his  case. — 2  Inst.,  106. 

Nor  Used. — Cattle  distrained  may  not  be  worked  or  used, 
unless  for  the  owner's  benefit,  as  a  cow  milked,  or  the  like ; 
much  less  may  they  be  abused  or  hurt. — Cro.  Jac,  148. 

7th — Of  Rescue  and  Pound  Breach. 

At  Common  Law. — By  the  common  law,  if  a  man  breaks 
the  pound,  or  the  lock  of  it,  or  any  part  of  it,  he  greatly 
offendeth  against  the  peace,  and  doth  trespass  to  the  State, 
and  to  the  Sheriffs  in  breach  of  the  peace,  and  to  the  party, 
and  to  the  delaying  of  justice;  and,  therefore,  hue  and  cry 
is  to  be  levied  against  him  as  against  those  who  break  the 
peace.— Mir.,  C.  3,  S.  26. 

And  the  party  who  distrained  may  take  the  goods  again, 
wheresoever  he  shall  find  them,  and  impound  them  again. — 
1  Inst.,  47. 

By  Statute. — And  by  statute,  on  any  pound  breach  or 
rescue  of  goods  distrained  for  rent,  the  person  grieved 
thereby  shall,  in  a  special  action  upon  the  case,  recover  treble 
damages  and  costs  against  the  offender,  or  against  the  owner 
of  the  goods,  if  they  be  afterwards  found  to  have  come  to 
his  use  or  possession. — 2  W.,  C.  5,  S.  4. 

8th — Replevying  the  Distress. 

(For  Replevy  of  Goods  Seised  Under  Distress  Warrant, 
See  Claim  and  Delivery.) 
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9th — Sale  of  the  Distress. 

In  Five  Days. — When  goods  and  chattels  have  been  dis- 
trained for  rent  reserved  and  due  upon  any  lease  or  contract 
whatsoever,  and  the  tenant  whose  goods  have  been  taken 
shall  not,  within  five  days  after  such  distress  and  notice 
thereof,  replevy  the  same  with  sufficient  security,  to  be  given 
according  to  law,  then,  in  such  case,  the  person  making  the 
distress  shall  cause  the  goods  distrained  to  be  appraised  by 
two  sworn  appraisers,  and,  after  such  appraisement,  sell  the 
same,  in  the  same  manner  as  goods  taken  under  execution 
are  required  by  law  to  be  sold. — Civil  Code,  Sec.  3531. 

Provision  for  replevy  ample. — Evans  v.  Mayes,  81   S.  C,  188;   62   S. 
E.,  20T. 

10th — Case  oe  Tenant  Holding  Over. 

When  tenants  pur  autre  vie  and  lessees  for  years  or  at 
will  hold  over  the  tenements  to  them  demised  after  the 
determination  of  such  leases,  it  shall  and  may  be  lawful  tor 
any  person  or  persons  having  any  rent  in  arrears  or  due 
upon  any  lease  for  life,  or  lives,  or  for  years,  or  at  will, 
ended  or  determined,  to  distrain  for  such  arrears,  after  the 
determination  of  the  said  respective  leases,  in  the  same  man- 
ner as  they  might  have  done  if  such  lease  or  leases  had  not 
been  ended  or  determined :  Provided,  That  such  distress  be 
made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title,  or  interest,  and  during  the  possession 
of  the  tenant  from  whom  such  arrears  became  due. — Civil 
Code,  Sec.  3517. 

A  lease  at  will  is  understood  to  be  for  a  year  certain,  and 
if  a  tenant  takes  from  year  to  year,  either  party  must  give 
reasonable  notice  before  the  end  of  the  year,  which  reason- 
able notice  varies  according  to  the  custom  of  different  coun- 
tries.— Burr.  Reports,  1609. 

llTH — Rent  in  Case  of  an  Execution. 

Goods  Not  to  Be  Taken  Until  Rent  Paid. — No  goods  or 
chattels  whatsoever,  lying  or  being  in  or  upon  any  messuage. 
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lands,  or  tenements,  which  are  or  shall  be  leased  for  life,  or 
lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable  to  be 
taken  by  virtue  of  an  exception,  or  any  pretence  whatsoever, 
unless  the  party  at  whose  suit  the  said  execution  is  sued  out, 
shall,  before  the  removal  of  such  goods  from  off  the  said 
premises,  by  virtue  of  such  execution  or  extent,  pay  to  the 
landlord  of  the  said  premises,  or  his  bailiff,  all  such  sum  or 
sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said 
premises  at  the  time  of  the  taking  of  such  goods  or  chattels 
by  virtue  of  such  execution:  Provided,  The  said  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent ;  in  case  the 
said  arrears  shall  exceed  one  year's  rent,  the  party  at  whose 
suit  such  execution  is  sued  out,  on  paying  the  said  landlord, 
or  his  bailiff,  one  year's  rent,  may  proceed  to  execute  his 
judgment;  and  the  Sheriff,  or  other  officer,  is  hereby 
empowered  and  required  to  levy  and  pay  to  the  plaintiff  as 
well  the  money  so  paid  for  rent  as  the  execution  money. — 
Ih.,  Sec.  3513. 

Does  not  extend  to  case  where  rent  is  not  due  and  goods  are  not 
subject  to  distress  for  rent  in  arrears. — Watson  v.  Hudson,  3  Brev.,  60; 
Ayres  v.  DePras,  2  Speer,  367. 

Only  personal  chattels  are  meant;  not  chattels  real. — Hamilton  v. 
Reedy,  3  McC,  38. 

Only  a  lien  for  the  rent  due  is  given  to  the  landlord;  not  right  to 
distrain  goods  taken  in  execution. — lb. 

Notice  to  Sherilf  entitles  landlord  to  demand  one  year's  rent  due  or  to 
extent  of  value  of  goods. — Margrat  v.  Swift,  3  McC,  378;  In  re  Connor, 
12  Rich.,  349;  Sullivan  v.  Ellison,  20  S.  C,  481. 

A  prior  dormant  execution  has  no  preference  over  distress  levied  for 
more  than  one  year's  rent.— Blake  v.  DeLiesseline,  4  McC,  496. 

And  in  case  of  two  executions,  there  shall  not  be  two 
years'  rent  paid  to  the  landlord;  for  the  intent  of  the  Act 
was  to  reserve  to  the  landlord  only  the  rent  for  one  year, 
and  it  was  his  own  fault  if  he  let  more  run  in  arrear;  there- 
fore, one  year's  rent  to  the  landlord  being  paid  to  him  on 
the  first  execution,  the  Sheriff  is  not  to  levy  for  him  again 
anything  on  a  subsequent  execution. — Str.,  1024. 

If  a  landlord  does  not  distrain  himself  in  person,  he  should 
empower  an  Agent  to  levy,  by  distress,  as  follows : 
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FORM  No.  116. 

Know  All  Men  By  These  Presents:  That  I,  A.  B.,  do  hereby  authorize 
and  appoint  B.  C,  to  take  any  person  or  persons  to  his  assistance,  and 
enter  into  the  house  (or  plantation)  of  C.  D.,  and  there  to  make  distress 

of  all  such   goods   and  chattels   as   are  upon   the  premises,   for 

dollars,  for  one  quarter's  rent   (or  one  year's  rent,  as  the  case  is),  due 

to  me,  on ,  and  after  the  said  goods  are  so  distrained, 

if  the  said  C.  D.  doth  not,  within  the  time  limited  in  the  statute  for  that 
purpose  made,  replevy  the  same,  or  pay  the  said  rent,  then  and  in  such 
case,  I  do  hereby  authorize  you  to  cause  the  said  goods  to  be  appraised, 
sold,  and  applied,  as  by  the  said  act  is  directed,  and  for  your  so  doing, 
this  shall  be  your  warrant. 

Witness  my  hand  and  seal,  this day  of ,  in  the 

year . 

A.  B.,  (l.  s.) 

Landlord. 

When  the  goods  are  distrained  by  virtue  of  the  above 
power,  the  Agent,  or  attorney  employed,  should  imme- 
diately order  them  to  be  locked  up  in  one  of  the  rooms  of 
the  house,  or  removed  off  the  premises,  as  shall  be  thought 
most  safe,  first  taking  an  inventory,  which  must  be  entitled 
in  this  manner : 

FORM  No.  117. 

Inventory. — An  inventory  of  the  several  goods  that  were  seized  and 
distrained  by  me,  whose  name  is  underwritten,  in  the  house  (or  planta- 
tion),  of ,   in street,    in   Charleston    (or 

any  other  place),  by   an  authority  of ,  to  me   for  that 

purpose    given,    for dollars,    for    one    quarter's    (or    one    jear's) 

rent,  due  on  the day  of ,  which  goods  were  seized 

the day    of ,    inst.,    for    the    use    of    the     said 


Imprimis,  in  the  cellar,  etc. 
In  the  lower  rooms,  etc. 
In  the  upper  rooms,  etc. 
In  the  kitchen,  etc. 

This  inventory  must  be  signed  by  the  appraisers,  and  by  the  Constable 
or  other  person  employed. 


Sworn  Appraisers. 


Agent. 

Together  with  the  copy  of  the  above  inventory,  the  tenant 
must  receive  the  following  notice  : 
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Form. 

No.  118— NOTICE. 
A.  T.: 

Take  notice,  That  by  the  authority,  and  on  behalf  of  your  landlord, 

A.  L.,  I  have  this day  of ,  in  the  year , 

distrained    the    several    goods    and    chattels    specified    in    the    schedule 

annexed,  in  your  houses,  outhouses  and  grounds,  at ,  for 

dollars  arrear  of  rent  due  to  him,  the  said  A.  L.;  and  if  you 

shall  not  pay  the  said  rent  so  due  and  in  arrear  as  aforesaid,  or  replevy 
the  said  goods  and  chattels,  I  shall,  after  the  expiration  of  five  days  from 
the  date  hereof,  cause  the  goods  and  chattels  to  be  appraised  and  sold, 
according  to  the  statute  in  that  case  made  and  provided. 

Given  under  my  hand,  the  day  and  year  first  above  wriiten. 

A.  D. 

Witness,  that  a  copy  hereof  was  this  day  delivered  to  the  said  A.  T. 
(or  left  at  the  chief  mansion  house  of  the  said  A.  T.). 

A.  W. 
APPRAISER'S  OATH. 

You,  and  each  of  you,  shall  well  and  truly  appraise  the  goods  and 
chattels  mentioned  in  this  inventory,  according  to  the  best  of  your 
understanding.     So  help  you,  God. 

FORM  OF  THE  APPRAISEMENT. 

The  appraisement  may  be  in  the  form  of  the  inventory,  specifying  the 
particulars  and  their  respective  valuations,  and  then  add  at  the  end: 
Appraised  by  us,  this day  of ,  in  the  year . 

A.  P., 

B.  P., 
Sworn  Appraisers. 

N.  B. — The  person  distraining  must  take  care  to  keep  a  copy  of  the 
inventory,  appraisement  and  notice. 

Landlord  should  always  take  care  to  get  the  tenant  to  acknowledge  the 
terms  of  his  tenure,  in  presence  of  witnesses,  or  else  reduce  the  terms 
into  writing. 

DOCKET. 

{See  Courts  of  Magistrates — Docketing  Judgments.) 

DOGS. 

Larceny  Of. — To  steal  a  dog  below  the  value  of  twenty 
dollars  is  petit  larceny. — State  v.  Langford,  55  S.  C,  324; 
33  S.  E.,  370. 

See  Acts  1904,  page  470,  the  6th  section  of  which  reads  sa  follows: 
"That  no  dog  which  is  not  returned  for  taxation,  as  required  by  this  Act, 
shall  be  held  to  be  property  in  any  of  the  Courts  of  this  State." 
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Trespass  May  Be  Committed  Of. — The  owner  has  such 
property  in  his  dog  that  he  may  maintain  trespass  for  an 
injury  to  him. — 2  Bl,  Com.,  397;  Bro.  Trespass,  p.  407; 
Hob.,  283. 

Going  at  Large. — A  mastiff  going  into  the  street  unmuz- 
zled, from  the  ferocity  of  his  nature,  being  dangerous  and  a 
cause  of  terror  to  the  citizens  of  the  State,  seemeth  to  be  a 
common  nuisance,  and  consequently  the  owner  may  be 
indicted  for  suffering  him  to  go  at  large. — Lord  Raym.,  110. 

Killing  Sheep. — The  owner  of  any  dog,  or  person  having 
in  his  care  or  keeping  any  dog,  shall  be  liable  to  pay  to  the 
party  injured  double  the  value  of  the  sheep  that  may  be  killed 
or  injured  by  such  dog,  to  be  recovered  by  action  at  the  suit 
of  the  party  injured,  in  any  Court  having  competent  juris- 
diction. In  all  such  actions  the  recovery  of  ten  dollars  shall 
carry  costs. — Civil  Code,  Sec.  3438. 

It  shall  be  lawful  for  any  person  who  may  find  any  dog 
in  the  act  of  worrying  or  destroying  any  sheep  in  this  State 
to  kill  said  dog,  and  he  shall  not  be  held  to  answer  to  any 
action,  civil  or  criminal.— /t..  Sec.  3437. 

Keeping  of  Sheep-Killing  Dogs  Prohibited. — From  and 
after  the  first  day  of  April,  1909,  all  persons  are  hereby 
prohibited  from  buying,  selling,  receiving,  giving  away,  or 
otherwise  owning,  controlling,  having,  or  keeping  in  posses- 
sion, any  dog  or  dogs  commonly  called  "sheep-killing,"  and 
known  to  be  such.  The  violation,  knowingly,  in  any  one  or 
all  respects,  of  the  foregoing  prohibition,  shall  be  a  misde- 
meanor, punishable,  upon  conviction,  by  a  fine  of  not  exceed- 
ing one  hundred  dollars,  or  imprisonment  for  not  exceeding 
thirty  days. — Crim.  Code,  Sec.  212. 

At  common  law,  in  order  to  maintain  an  action,  for  biting 
by  the  defendant's  dog,  it  must  be  proved,  also,  that  he  knew 
his  dog  to  be  used  to  bite;  but  one  instance  is  sufficient  in 
that  case.— 12  Mod.,  555. 

And  if  a  man  keeps  a  dog  accustomed  to  bite  sheep,  and 
he  knows  it,  and  notwithstanding  he  keeps  the  dog  still,  and 
afterwards  the  dog  bites  an  horse,  this  shall  be  actionable, 
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although  he  had  been  known  before  to  bite  sheep  only; 
because  the  owner,  after  notice  of  the  first  mischief,  ought 
to  have  destroyed  or  hindered  him  from  doing  any  more 
hurt. — Lord  Raym.,  110. 

Dox  Tax. — There  shall  be  imposed  and  assessed  on  all 
dogs  in  this  State  a  capitation  tax  of  fifty  cents  annually  on 
each  dog,  except  in  the  County  of  Horry,  where  said  capita- 
tion tax  shall  be  one  dollar. — Civil  Code,  1790, 

Dogs  shall  be  returned  in  the  same  manner  and  at  the  same 
time  that  other  property  is  returned  for  taxation. 

The  capitation  tax  on  dogs,  provided  for  in  Section  1790, 
shall  be  collected  at  the  same  time  and  in  the  same  manner 
that  other  taxes  are  now  collected,  and  shall  constitute  a  first 
lien  in  favor  of  the  State  of  South  Carolina  on  all  property 
owned  by  any  person  who  owes  any  such  capitation  tax. 
The  collection  of  the  capitation  tax  provided  for  in  this  sec- 
tion may  be  enforced  against  any  property  owned  by  the 
debtor  of  such  tax  in  the  same  way  and  manner  as  if  it  were 
a  tax  assessed  on  that  specific  piece  of  property.  No  dog 
which  is  not  returned  for  taxation,  as  required  in  this  sec- 
tion, shall  be  held  to  be  property  in  any  of  the  Courts  of  this 
State.— /&.,  Sec.  301. 

DRUNKENNESS. 

Hozv  Par  an  Excuse  for  Crune. — With  respect  to  a  person 
non  compos  mentis  from  drunkenness,  a  species  of  madness 
which  has  been  termed  dementia  affectata,  it  is  a  settled  rule, 
that  if  the  drunkenness  be  voluntary,  it  cannot  excuse  a  man 
from  the  commission  of  any  crime,  but,  on  the  contrary, 
must  be  considered  an  aggravation  of  whatever  he  does 
amiss.  Yet  if  a  person,  by  the  unskillfulness  of  his  phy- 
sician, or  by  the  contrivance  of  his  enemies,  eat  or  drink  such 
a  thing  as  causes  frenzy,  this  puts  him  in  the  same  condition 
with  any  other  frenzy,  and  equally  excuses  him;  and,  also,  if 
by  one  or  more  of  such  practices,  an  habitual  or  fixed  frenzy 
be  caused,  though  his  madness  was  contracted  by  the  vice 
and  will  of  the  party,  yet  the  habitual  and  fixed   frenzy. 
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caused  thereby,  puts  the  man  in  the  same  condition  as  if  it 
were  caused  at  first  voluntarily.  And,  though  voluntary 
drunkenness  cannot  excuse  from  the  commission  of  crime, 
yet  where,  as  upon  a  charge  of  murder,  the  material  question 
is,  whether  an  act  was  premeditated,  or  done  only  with  sud- 
den heat  and  impulse,  the  fact  of  the  party  being  intoxicated 
has  been  holden  to  be  a  circumstance  proper  to  be  taken  into 
consideration. — 1  Russell  on  Crimes,  p.  8. 

DUELLING. 

Definition. — Is  the  fighting  between  two  persons  by  agree- 
ment, upon  some  quarrel  precedent. — 1  Tomlins,  589. 

Of  the  Statutory  Offense. 

Sending  or  Accepting  Challenge  to  Pight. — Whoever  shall 
challenge  another  to  fight  at  sword,  pistol,  rapier,  or  any 
other  deadly  weapon,  or  who  shall  accept  any  such  challenge, 
shall,  for  every  such  offense,  on  conviction  thereof,  be 
deprived  of  the  right  of  suffrage,  and  be  disabled  from  hold- 
ing any  office  of  honor  or  trust  whatever  in  this  State,  and 
shall  be  imprisoned  in  the  penitentiary  for  a  term  not  exceed- 
ing two  years,  at  the  discretion  of  the  Court. — Crim.  Code, 
Sec.  153. 

Indictment. — Will  lie  in  this  State  for  challenge  to  fight  a  duel  in 
Georgia. — State  v.  Taylor,  3  Brev.,  3^3;  State  v.  Cunningham,  2  Speer, 
246. 

Or  for  a  verbal  challenge. — State  v.  Strickland.  2  N.  &  McC,  181. 

Or  against  the  principal  who  sends  challenge  or  fights. — State  v. 
Strickland,  2  N.  &  McC,  181;  State  v.  Dwpont,  2  McC,  334. 

Or  for  any  agreement  to  fight  with  loaded  pistols  and  actually  fight- 
ing.—S'<a<e  V.  Heriot,  1  McC,  126. 

Sentence. — The  disability  to  hold  office,  imposed  by  the  section,  does 
not  constitute  a  part  of  the  sentence. — State  v.  Dupont,  2  McC,  334. 

Killing  in  a  Duel. — In  case  any  person  shall  kill  another 
in  any  duel  with  a  deadly  weapon,  or  shall  inflict  a  wound 
or  wounds  upon  any  person  in  any  duel,  so  as  the  person  so 
wounded  shall  thereof  die  within  the  space  of  six  months 
then  next  following,  such  person  so  killing  another,  or  so 
wounding  any  person,  whereby  such  person  so  wounded  shall 
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die  as  aforesaid,  being  thereof  convicted,  shall  suffer  death, 
as  in  the  case  of  wilful  murder. — Crim.  Code,  Sec.  140. 

Carrying  or  Delivering  Challenge. — Whoever  shall  will- 
ingly or  knowingly  carry  or  deliver  any  such  challenge  in 
writing,  or  verbally  deliver  any  message  intended  as,  or 
purporting  to  be,  such  challenge,  or  who  shall  be  present 
at  the  fighting  of  any  duel,  as  a  second,  or  who  shall  aid  or 
give  countenance  thereto,  shall,  for  every  such  offense,  on 
conviction  thereof,  be  forever  disabled  from  holding  any 
office  of  honor  or  trust  in  this  State,  and  shall  be  impris- 
oned in  the  penitentiary  for  a  term  not  exceeding  two  years, 
at  the  discretion  of  the  Court,  and  shall  be  fined  in  a  sum 
not  less  than  five  hundred  dollars  nor  more  than  one  thou- 
sand.— lb.,  Sec.  154. 

Principal  or  Second  Compellable  to  Give  Testimony. — 
Upon  the  trial  of  all  indictments  for  duelling,  any  person 
concerned  therein,  either  as  principal  or  second,  or  as  coun- 
selling, aiding  and  abetting  in  such  duel,  shall  and  may  be 
compelled  to  give  evidence  against  the  person  or  persons 
actually  indicted,  without  criminating  himself  or  subjecting 
or  making  himself  liable  to  any  prosecution,  penalty,  for- 
feiture, or  punishment,  on  account  of  his  agency  in  such 
duel. — lb.,  Sec.  155. 

//  Two  Are  Concerned,  One  May  Be  Used  as  Evi- 
dence.— In  every  case  where  two  or  more  persons  shall  be 
charged  in  any  indictment  for  fighting  a  duel,  or  being 
concerned  therein,  either  of  such  persons,  may  be  used  as 
a  witness  or  witnesses  in  behalf  of  the  State,  by  having  his 
or  their  names  stricken  out  of  the  indictment,  or  otherwise, 
at  the  discretion  of  the  Attorney  General  or  Solicitor,  or 
other  attorney  acting  for  the  State,  conducting  such  prose- 
cution, of  which  an  entry  shall  immediately  be  made  on 
the  minutes  of  the  Court;  and  in  case  of  any  such  person 
or  persons  so  used  as  a  witness  or  witnesses  in  behalf  of 
the  State,  in  any  prosecution  for  fighting  a  duel,  or  for 
being  concerned  therein,  shall  afterwards  be  indicted  for 
the  same  offense,  the  fact  of  his  or  their  being  used  as  a 
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witness  or  witnesses  in  the  former  prosecution  for  the  same 
offense,  shall  and  may  be  pleaded  in  bar  to  such  subsequent 
indictment,  and,  on  proof  thereof,  by  competent  evidence, 
such  person  or  persons  shall  be  thereof  acquitted  and  dis- 
charged.— lb.,  Sec.  156. 

If  it  be  brought  to  the  notice  of  a  Magistrate  that  two 
persons  are  suspected  of  being  about  to  fight  a  duel,  and 
good  reason  be  shown  for  such  suspicion,  he  should  forth- 
with cause  such  persons  to  be  arrested,  and  require  them  to 
give  bonds  for  the  peace. 

If  either  party  be  killed  in  a  duel,  the  punishment  of  the 
other  principal  and  second,  on  conviction,  being  death,  a 
Magistrate,  therefore,  has  no  power  to  admit  them  to  bail. 
Otherwise,  than  where  a  homicide  is  committed,  he  may 
admit  to  bail  as  in  other  misdemeanors,  of  that  grade 
according  to  the  scale  regulating  recognizances. — {See 
Recognizances. ) 

Forms. 

form  no.  119— arrest  warrant, 
the  state  of  south  carolina,  | 

COUKTY    OF j 

By  A.  B.,  Magistrate  in  and  for  the  said  County  in  the  said  State. 
To  Any  Lawful  Constable  : 

Whereas,  Complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 
(the  names  of  the  principals). 

(State  here  the  acts  done  by  them),  and  that  (the  names  of  the  others 
concerned  therein)  were  engaged  therein  (as  seconds),  or  (by  causing 
a  challenge),  or  as  (aiders  and  abettors). 

These  are  therefore  to  command  you  to  apprehend  the  said  defendants 
(naming  them),  and  bring  them  before  me  to  be  dealt  with  according  to 
law. 

Given  under  my  hand  and  seal,  at ,  the day  of 

,  19—. 


A.  B.,  (l.  s.) 

Magistrate. 


AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  State, 
C.  D.,  who,  being  duly  sworn,  says:  That  (here  state  the  names  cf  the 
principals  and  the  acts  done  by  them),  and  that   (names  of  others  con- 
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cerned),    were    engaged    therein    (state    how,    whether    as    seconds,    by 
causing  a  challenge,  or  as  counsellors  and  abettors.) 


C.    D. 

A.    B., 
Magistrate. 


Sworn  to,  etc. 

RECOGNIZANCE. 

As  in  the  usual  form.     (See  Recognizance.) 

FORM  No.  120— RECOGNIZANCE  TO  KEEP  THE  PEACE  WHERE 
PARTIES  ARE  SUSPECTED  OF  BEING  ABOUT  TO  FIGHT. 

(Penal  clause,  as  in  the  usual  form.) 
Condition. — The  condition  of  this  recognizance  is  such,  that  if  the 
above  bound  E.  F.  do  keep  the  peace  of  the  State,  and  be  of  good 
behavior  towards  all  the  citizens  thereof,  and  especially  towards  C.  D., 
and  particularly  if  he  shall  not  fight  a  duel,  or  shall  not  send,  or  give, 
or  accept  a  challenge  to  fight  a  duel,  within  this  State,  or  shall  not  cause 
any  such  challenge  to  be  given,  sent,  or  accepted,  within  this  State,  or 
within  the  limits  of  the  United  States,  for  one  year  and  a  day,  then  the 
above  recognizance  shall  be  null  and  void,  or  else  to  remain  in  full  force 
and  virtue.  E.  F.,   (l.  s.) 

G.  H.,  (l.  s.) 
J.  J.      (l.  s.) 

Taken  and  acknowledged  the  day  and  year  above  written,  before  me. 

A.    B., 

Magistrate. 

DURESS. 

Definition. — 2d.  Burns,  J.,  p.  57 :  Duress  is  where  a 
person  is  kept  in  prison,  or  restrained  of  his  Hberty,  con- 
trary to  the  order  of  law,  or  threatened  to  be  killed, 
maimed,  or  beaten;  and  if  such  person,  so  in  prison,  or  in 
fear  of  such  threats,  make  any  specialty  or  obligation  by 
reason  of  such  imprisonment  or  threats,  such  deed  is  void 
in  law;  and  in  any  action  brought  upon  such  specialty,  the 
party  may  plead  that  it  was  made  by  duress,  and  so  avoid 
the  action. — Cowel. 

Effect  on  Contract. — Every  legal  contract  must  be  the 
act  of  the  understanding,  which  they  are  incapable  of  using 
who  are  under  restraint  and  terrors ;  and,  therefore,  the  law 
requires  the  free  assent  of  the  parties,  as  essential  to  every 
contract,  and  that  they  are  not  under  any  force  or  vio- 
lence.— 2  Bac.  Abr.,  155. 
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It  seems  clearly  agreed,  that  where  a  person  is  illegally 
restrained  of  his  liberty,  by  being  confined  in  a  common 
jail,  or  elsewhere,  and,  during  such  restraint,  enters  into  a 
bond,  or  other  security,  to  the  person  who  causes  the 
restraint,  that  he  may  avoid  the  same  for  duress  of  impris- 
onment.— Co.  Litt.,  253;  Jenk.,  166. 

Lord  Coke  says,  that  for  menaces,  a  man  may  avoid  his 
own  act  in  four  instances:  For  fear  of  loss  of  life,  loss  of 
member,  of  mayhem,  or  imprisonment. — 1  Inst.,  488. 

DWELLING  HOUSES. 

(See  Arson,  Burglary  and  Housebreaking.) 

What  Is  at  Common  Law. — At  common  law,  in  cases  of 
burglary,  under  the  term  dwelling  house,  are  included  the 
outhouses  within  the  curtilage  or  common  fence  with  the 
dwelling  house. — 3  Inst.,  64;  4  Bl.  Com.,  225. 

By  Statute. — By  Criminal  Code,  Sec.  179,  any  house, 
outhouse,  apartment,  building,  erection,  shed,  or  box,  in 
which  there  sleeps  a  proprietor,  tenant,  watchman,  clerk, 
laborer,  or  person  who  lodges  there  with  a  view  to  the  pro- 
tection of  property,  shall  be  deemed  a  dwelling  house;  and 
of  such  a  dwelling  house,  or  of  any  other  dwelling  house, 
all  houses,  outhouses,  buildings,  sheds  and  erections  which 
are  within  two  hundred  yards  of  it,  and  are  appurtenant 
to  it,  or  to  the  same  establishment  of  which  it  is  an  appurte- 
nance, shall  be  deemed  parcels. — Crim.  Code,  Sec.  179. 

EJECTMENT. 
(See  Lands  and  Tenements.) 

ELECTIONS. 

1st — Of  the  Qualifications  of  Electors. 

2d — Of  the  Commissioners  and  Managers  of  Elec- 
tions. 

3d — Of  Offenses  Against  the  Freedom  of  Elec- 
tions. 
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1st — Of  Qualifications  of  Electors. 

Every  male  citizen  of  this  State,  and  of  the  United 
States,  of  the  age  of  twenty-one  years  and  upwards,  not 
laboring  under  disabilities  named  in  the  Constitution  of 
1895  of  this  State,  who  shall  have  been  a  resident  in  the 
State  for  two  years,  in  the  County  one  year,  in  the  polling 
precinct  in  which  the  elector  offers  to  vote  four  months 
before  any  election,  and  shall  have  paid  six  months  before 
any  election  any  poll  tax  then  due  and  payable,  and  who 
can  both  read  and  write  any  section  of  the  said  Constitution 
submitted  to  him  by  the  registration  officer,  or  officers,  or 
can  show  that  he  owns,  and  has  paid  all  taxes  collectibk 
during  the  previous  year  on  property  in  this  State  assessed 
at  three  hundred  dollars,  or  more,  and  who  shall  apply  for 
registration,  shall  be  registered :  Provided,  That  ministers 
in  charge  of  an  organized  church  and  teachers  of  public 
schools  shall  be  entitled  to  vote  after  six  months'  residence 
in  the  State,  if  otherwise  qualified :  Provided,  further,  That 
persons  who  are  idiots,  insane,  paupers  supported  at  the 
public  expense,  and  persons  confined  in  any  public  prison, 
shall  be  disqualified  from  being  registered  or  voting:  And 
provided,  further.  That  persons  convicted  of  burglary, 
arson,  obtaining  goods  or  money  under  false  pretenses,  per- 
jury, forgery,  robbery,  bribery,  adultery,  bigamy,  wife- 
beating,  housebreaking,  receiving  stolen  goods,  breach  of 
trust  with  fraudulent  intent,  fornication,  sodomy,  incest, 
assault  with  intent  to  ravish,  miscegenation  and  larceny,  or 
crimes  against  the  election  laws,  shall  be  disqualified  from 
being  registered  or  voting,  unless  such  disqualification  shall 
have  been  removed  by  pardon  of  the  Governor. — Civil 
Code,  Sec.  200. 

To  vote  in  municipal  elections,  in  addition  to  the  above 
qualifications,  he  should  have  been  a  resident  within  the 
corporate  limits  of  the  incorporated  city  or  town  for  four 
months  previous  to  the  municipal  election. — See  Section 
220,  Civil  Code. 
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2d — Of  the  Commissioners  and  Managers  of  Elec- 
tions. 

Commissioners  of  Election  are  approved  by  the  Governor 
at  least  thirty  days  before  such  election,  three  for  each 
County,  whose  duty  it  is  to  appoint  three  Managers  of 
Election  for  each  election  precinct  of  the  County  for  which 
they  shall  respectively  be  appointed.  The  said  Commis- 
sioners of  Election,  and  such  Managers  of  Election,  shall 
take  and  subscribe  before  any  officer  authorized  to  admin- 
ister oaths  the  following  oath : 

OATH. 

I  do  solemnly  swear  (or  affirm),  that  I  am  duly  qualified,  according 
to  the  Constitution  of  this  State,  to  exercise  the  duties  of  the  ofi&ce  to 
which  I  have  been  elected  (or  appointed),  and  that  I  will,  to  the  best  of 
my  abilit}-,  discharge  the  duties  thereof,  and  preserve,  protect,  and 
defend  the  Constitution  of  this  State  and  of  the  United  States.  I  do 
further  solemnly  swear  (or  aflSrm)  that  I  have  not  since  the  first  day  of 
January,  in  the  year  eighteen  hundred  and  eighty-one,  engaged  in  a 
duel  as  principal  or  second  or  otherwise;  and  that  I  will  not,  during  the 
term  of  office  to  which  I  have  been  elected  (or  appointed)  engage  in  a 
duel  as  principal  or  second  or  otherwise.     So  help  me,  God. 

And  the  same  shall  be  immediately  filed,  in  each  instance, 
in  the  office  of  the  Clerk  of  the  Court  of  Common  Pleas 
of  the  County  in  which  said  Commissioners  and  Managers 
shall  be  appointed;  or,  if  there  be  no  such  Clerk,  in  the 
office  of  the  Secretary  of  State. — Ih.,  Sec.  232. 

Managers  May  Appoint  a  Clerk. — The  Managers  may 
appoint  a  clerk  to  assist  them  in  their  duties,  who  shall  take 
the  above  oaths  before  the  chairman  of  the  Board  of 
Managers. 

How  Organized. — The  Commissioners  and  Managers  at 
their  first  meetings,  respectively,  shall  proceed  to  organize 
as  a  board  by  appointing  one  of  their  number  chairman  of 
the  board;  and  such  chairman,  in  each  instance,  is  empow- 
ered to  administer  oaths. — Ih.,  Sec.  233. 

Polls;  When  Opened. — The  polls  shall  be  opened,  at  such 
voting  place  as  shall  be  designated,  at  7  o'clock  in  the  fore- 
noon, and  close  at  4  o'clock  in  the  afternoon  of  the  day  of 
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election;  except  in  the  city  of  Charleston,  where  the  closing 
hours  shall  be  6  o'clock,  and  shall  be  kept  open  during  those 
hours  without  intermission  or  adjournment. 

Oath  to  Voters. — And  the  Managers  shall  administer  to 
each  person  offering  to  vote  an  oath  that  he  is  qualified  to 
vote  at  this  election,  according  to  the  Constitution  of  this 
State,  and  that  he  has  not  voted  during  this  election. — lb., 
Sec.  234. 

Representatives  in  Congress  to  Be  Chosen. — Representa- 
tives in  the  House  of  Representatives  of  the  Congress  of 
the  United  States  shall  be  chosen  at  such  election,  in  the 
several  Congressional  Districts,  by  the  qualified  electors 
therein. 

The  Ballots. — The  voting  shall  be  by  ballot,  which  ballot 
shall  be  of  plain  white  paper,  two  and  a  half  inches  wide 
by  five  inches  long,  clear  and  even  cut,  without  ornament, 
designation,  mutilation,  symbol  or  mark  of  any  kind  what- 
soever, except  the  name  or  names  of  the  person  or  persons 
voted  for  and  the  office  to  which  such  person  or  persons 
are  intended  to  be  chosen,  which  name  or  names,  office  or 
officers,  shall  be  written  or  printed,  or  partly  written  or 
partly  printed,  thereon  in  black  ink;  and  such  ballot  shall 
be  so  folded  as  to  conceal  the  name  or  names  thereon,  and, 
so  folded,  shall  be  deposited  in  a  box  to  be  constructed,  kept 
and  disposed  of  as  hereinafter  provided;  and  no  ballot  of 
any  other  description  found  in  any  election  box  shall  be 
counted.— /6.,  Sec.  236. 

Directions  as  to  form  of  ballot  are  mandatory. — Ex  parte  Biggs,  52 
S.  C,  298;  29  S.  E.,  645. 

Secrecy  of  the  ballot  is  essential. — State  v.  Board  of  Canvassers,  78 
S.  C,  461;  59  S.  E.,  145;  14  L.  R.  A.  (N.  S.),  850. 

Officers  to  Be  Voted  For. — There  shall  be  separate  and 
distinct  ballots  for  the  following  officers,  to  wit :  1.  Gov- 
ernor and  Lieutenant  Governor.  2.  Other  State  Officers. 
3.  Circuit  Solicitor.  4.  State  Senator.  5.  Members  of  the 
House  of  Representatives  in  Congress.  6.  County  Officers. 
7.  Representatives  in  Congress.  8.  Presidential  Electors; 
on  which  shall  be  the  name  or  names  of  the  person  or 
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persons  voted  for  as  such  officers,  respectively,  and  the 
office  for  which  they  are  voted.  Whenever  a  vote  is  to  be 
taken  in  any  special  question,  or  questions,  a  box  shall  be 
provided,  properly  labeled  for  that  purpose,  and  the  ballots 
therefor  on  such  question,  or  questions,  shall  be  deposited 
therein.— /&.,  Sec.  237. 

Boxes  to  Be  Provided. — The  Commissioners  of  Election 
shall  provide  for  each  voting  place  a  sufficient  number  of 
boxes  to  meet  the  requirements  of  the  foregoing  section. 

An  opening  shall  be  made  in  the  lid  of  each  box  not  larger 
than  sufficient  for  a  single  ballot  te  be  inserted  therein  at 
one  time. 

Person  Voting  Must  Deposit  His  Own  Ballot. — Through 
which  each  ballot  received  proper  to  be  placed  in  such  box 
shall  be  inserted  by  the  person  voting,  and  by  no  other. 

Each  box  shall  be  provided  with  a  sufficient  lock,  and 
shall  be  publicly  opened  and  inspected,  to  show  that  it  is 
empty  and  secure,  and  locked  just  before  the  opening  of 
the  poll.  The  keys  shall  be  returned  to  the  Managers,  and 
the  box  shall  not  be  opened  during  the  election.  Each  box 
shall  be  labeled  in  plain  and  distinct  Roman  letters,  with 
the  office  or  officers  voted  for,  and  the  Managers,  on  the 
demand  of  the  voter,  shall  be  required  to  read  to  him  the 
names  on  the  boxes. — Ih.,  Sec.  238. 

Managers  to  Require  Evidence  of  Payment  of  Taxes. — 
The  Managers  of  Election  shall  require  of  any  elector  offer- 
ing to  vote  at  any  election,  before  allowing  him  to  vote,  in 
addition  to  the  production  of  a  registration  certificate,  proof 
of  the  payment  of  all  taxes,  including  poll  tax,  assessed 
against  him  and  collectible  during  the  previous  year.  The 
production  of  a  certificate,  or  of  the  receipt  of  the  officer 
authorized  to  collect  such  taxes,  shall  be  conclusive  proof 
of  the  payment  thereof. — Sec.  239. 

Clerk  to  Keep  Poll  List. — Each  clerk  of  the  poll  shall 
keep  a  poll  list,  which  shall  contain  one  column  headed 
"Names  of  Voters,"  and  the  name  of  each  elector  voting 
shall  be  entered  bv  the  clerk  in  such  column. — Sec.  240. 
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Ballots;  How  to  Be  Counted. — At  the  close  of  the  elec- 
tion the  Managers  and  clerk  shall  immediately  proceed,  pub- 
licly, to  open  the  ballot  box  and  count  the  ballots  therein, 
and  continue  such  count,  without  adjournment  or  interrup- 
tion, until  the  same  is  completed,  and  make  such  statement 
of  the  result  thereof,  and  sign  the  same  as  the  nature  of 
the  election  shall  require.  No  ballot  shall  be  counted  upon 
which  there  shall  appear  the  name  of  an  office,  or  the  name 
of  a  person  in  connection  with  an  office,  other  than  that  for 
which  the  box  in  which  such  ballot  is  found  shall  be  desig- 
nated and  labeled.  If,  in  counting,  two  or  more  like  ballots 
shall  be  found  folded  together  compactly,  only  one  shall  be 
counted;  the  other  must  be  destroyed;  but  if  they  bear  dif- 
ferent names,  all  must  be  destroyed  and  none  counted.  If 
more  ballots  shall  be  found  on  opening  the  box  than  there 
are  names  on  the  poll  list,  all  the  ballots  shall  be  returned 
to  the  box  and  thoroughly  mixed  together,  and  one  of  the 
Managers,  or  the  clerk,  shall,  without  seeing  the  ballots, 
draw  therefrom  and  immediately  destroy  as  many  ballots 
as  there  are  in  excess  of  the  number  of  names  on  the  poll 
list. 

Managers  to  Deliver  Box,  Poll  List,  Etc.,  to  Commis- 
sioners.— Within  three  days  thereafter  the  chairman  of  the 
Board  of  Managers,  or  one  of  them,  to  be  designated  in 
writing  by  the  board,  shall  deliver  to  the  Commissioners  of 
Election  the  poll  list,  the  boxes  containing  the  ballots,  and 
a  written  statement  of  the  result  of  the  election  in  his  pre- 
cinct.— Sec.  241. 

Commissioners  to  Form  County  Board  of  Canvassers. — 
The  Commissioners  of  Election  shall  meet  at  some  con- 
venient place  at  the  County  seat  on  the  Tuesday  next  fol- 
lowing the  election,  before  1  o'clock  in  the  afternoon  of 
that  day,  and  shall  proceed  to  organize  as,  and  shall  be,  the 
County  Board  of  Canvassers. — Sec.  242. 

To  Meet,  Appoint  Secretary  and  Qualify. — They  may 
appoint  some  competent  person  as  Secretary.  The  chair- 
man shall  then  proceed  to  administer  the  constitutional  oath 
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to  each  member  of  the  board,  as  Canvassers;  and  shall 
administer  the  constitutional  oath  to  the  Secretary,  and  the 
Secretary  shall  administer  to  the  chairman  the  same  oath 
that  he  shall  have  administered  to  the  other  members  of  the 
board. 

They  shall  then  proceed  to  canvass  the  votes  of  the 
County,  and  shall  make  such  statements  of  the  votes  of  the 
County  as  the  nature  of  the  election  shall  require,  within 
ten  days  from  their  first  meeting  as  a  Board  of  County 
Canvassers,  and  shall  transmit  to  the  Board  of  State  Can- 
vassers any  protest  and  all  papers  relating  to  the  election. — 
Sees.  242  and  243. 

Duplicate  Statements  to  Be  Filed. — Duplicate  statements 
shall  be  made  and  filed  in  the  office  of  the  Clerk  of  the 
County;  and,  if  there  be  no  such  Clerk,  duly  qualified 
according  to  law,  then  in  the  office  of  the  Secretary  of 
State.— Sec.  244. 

Separate  Statements  of  Votes  Given  for  Bach  Person 
Voted  For. — They  shall  make  separate  statements  of  the 
whole  number  of  votes  given  in  such  County  for  Represen- 
tatives in  Congress;  and  separate  statements  of  all  other 
votes  given  for  such  officers.  Such  statements  shall  con- 
tain the  names  of  the  persons  for  whom  such  votes  were 
given,  and  the  number  of  votes  given  for  each,  which  shall 
be  written  out  in  words  at  full  length. — lb.,  Sec.  245. 

Five  Separate  Statements  to  Be  Prepared. — There  shall 
be  prepared  by  the  Commissioners  three  separate  lists  of 
each  statement,  besides  the  lists  to  be  filed  in  the  office  of 
the  County  Clerk,  or  Secretary  of  State,  and  each  list  shall 
be  certified  to  as  correct  by  the  signatures  of  the  Commis- 
sioners subscribed  to  such  certificate. — lb.,  Sec.  246. 

Return  to  Be  Forwarded  to  Governor  and  Secretary  of 
State  by  Managers. — After  the  final  adjournment  of  the 
Board  of  County  Canvassers,  and  within  the  time  prescribed 
in  this  chapter,  the  chairman  of  said  board  shall  forward, 
addressed  to  the  Governor  and  Secretary  of  State,  one  copy 
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by  mail  and  one  by  express,  the  returns,  poll  list  and  all 
papers  appertaining  to  the  election. — lb.,  Sec.  247. 

Pay  of  Election  Officers. — Each  Commissioner  and 
Manager  of  Election  shall  receive  for  his  compensation  one 
dollar  per  day  for  his  services  while  actually  employed,  and 
five  cents  per  mile  for  necessary  travel;  each  clerk  of  the 
Commissioners,  and  of  the  Managers,  respectively,  shall 
receive  one  dollar  per  day  while  actually  employed;  but  no 
Commissioner,  Manager,  or  clerk,  shall  receive  pay  for 
more  than  three  days. — lb.,  Sec.  248: 

Vacancies  in  Office. — In  the  event  of  a  vacancy  at  any 
time  in  any  of  the  offices  of  any  County  of  the  State, 
whether  from  death,  resignation,  discjualification,  refusal 
or  neglect  to  qualify  of  the  person  elected  or  appointed 
thereto,  expiration  of  the  term  of  office,  removal  from  the 
County,  or  from  any  other  cause,  the  Governor  shall  have 
full  power  to  appoint  some  suitable  person,  who  shall  be  an 
elector  of  the  County,  and,  upon  duly  qualifying  according 
to  law,  shall  be  entitled  to  enter  upon  and  hold  the  office 
to  which  he  has  been  appointed,  if  it  be  an  elective  office, 
until  the  next  general  election,  when  an  election  shall  be 
held  to  fill  the  unexpired  term,  and  the  officer  so  appointed 
or  elected  shall  hold  said  office  for  the  term  of  said  election 
or  appointment,  and  until  his  successor  shall  qualify;  and 
if  it  be  an  office  which  was  filled  originally  by  appointment, 
until  the  adjournment  of  the  General  Assembly  at  the  regu- 
lar session  next  after  such  appointment;  and  shall  be  subject 
to  all  the  duties  and  liabilities  incident  to  said  office  during 
the  term  of  his  service  therein. — lb.,  Sec.  281. 

3d — Of  Offe;nses  Against  the  Freedom  of  Elections. 

Illegal  Voting,  Fraud,  Etc.,  at  Elections. — Every  person 
who  shall  vote  at  any  general,  special,  or  municipal  election, 
who  is  not  entitled  to  vote,  and  every  person  who  shall,  by 
force,  intimidation,  deception,  fraud,  bribery,  or  undue 
influence,  obtain,  procure,  or  control  the  vote  of  any  elector 
to  be  cast   for  any  candidate  or  measure  other  than  as 
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intended  or  desired  by  such  elector,  or  who  shall  violate  any 
of  the  foregoing  provisions  in  regard  to  elections,  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  in  jail  not 
less  than  three  months  nor  more  than  twelve  months,  or 
both,  within  the  discretion  of  the  Court. — Crim.  Code, 
Sec.  375. 

Drinking  Within  One  Mile  of  a  Voting  Precinct  Unlaw- 
ful.— It  shall  be  unlawful  hereafter  for  any  person  to  sell, 
barter,  or  give  away,  or  treat,  any  voter  to  any  malt  or 
intoxicating  liquor  within  one  mile  of  any  voting  precinct 
during  any  primary  or  other  election  day,  under  a  penalty, 
upon  conviction  thereof,  of  not  more  than  one  hundred 
($100)  dollars  nor  more  than  thirty  (30)  days'  imprison- 
ment, with  labor. — Ih.,  Sec.  366. 

Betting  Upon  Elections. — Whoever  shall  make  any  bet 
or  wager  of  money,  or  wager  of  any  other  thing  of  value, 
or  shall  have  any  share  or  part  in  any  bet  or  wager  or 
money,  or  wager  of  any  other  thing  of  value,  upon  any 
election  in  this  State,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  in  any  Court  of  Sessions  in 
this  State,  shall  be  fined  in  a  sum  not  exceeding  five  hundred 
dollars,  and  be  imprisoned  not  exceeding  one  month;  one- 
half  of  the  fine  to  go  to  the  informer  and  the  other  half  to 
the  use  of  the  State. — lb.,  Sec.  358. 

Voting  More  Than  Once  at  Elections. — If  any  person 
qualified  by  the  Constitution  and  laws  of  this  State  to  vote 
at  any  election  for  the  members  of  Congress  of  the  United 
States,  members  of  the  Legislature  of  this  State,  Sheriff, 
Clerk,  Judge  of  Probate,  or  any  other  County  officer, 
Mayor  and  Aldermen  of  any  city,  Intendant  and  Wardens 
of  any  incorporated  town,  officers  of  the  Militia  or  volun- 
tary organizations  of  the  State,  or  at  any  other  election 
(whether  general,  special  or  primary)  held  within  this 
State,  shall  vote  more  than  once  at  such  election,  for  the 
same  office,  such  person  so  voting  more  than  once  shall  be 
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fined  and  imprisoned,  at  the  discretion  of  the  Judge  before 
whom  the  case  shall  be  tried. — lb.,  Sec.  359. 

Bribing  At. — If  at  any  election  hereafter  held  within  this 
State,  whether  general,  special  or  primary,  for  members 
of  the  Congress  of  the  United  States,  members  of  the  Legis- 
lature of  this  State,  Sheriff,  Clerk,  Judge  of  Probate,  or 
other  County  officer,  Mayor  and  Aldermen  of  any  city, 
Intendant  and  Wardens  of  any  incorporated  town,  officers 
of  the  Militia  or  volunteer  organizations  of  the  State,  or  at 
any  other  election  held  within  this  State,  any  person  shall, 
by  the  payment,  delivery  or  promise  of  money,  or  other 
article  of  value,  procure  another  to  vote  for  or  against  any 
particular  candidate  or  measure,  the  person  so  promising 
and  the  person  so  voting  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall,  for  the  first  offense,  be 
fined  in  any  sum  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  and  imprisoned  for  any 
period  of  time  not  less  than  one  month  nor  more  than  six 
months;  and,  for  the  second  offense,  shall  be  fined  in  any 
sum  not  less  than  five  hundred  dollars  nor  more  than  five 
thousand  dollars,  and  imprisoned  for  any  period  of  time  not 
less  than  three  months  nor  more  than  twelve  months. — lb.. 
Sec.  360. 

Offering  to  Procure  Votes  by  Bribery. — If  at  any  elec- 
tion, as  above  mentioned,  any  person  shall  offer  or  propose 
to  procure  another,  by  the  payment,  delivery  or  promise 
of  money,  or  other  article  of  value,  to  vote  for  or  against 
any  particular  candidate  or  measure,  or  shall  offer  or  pro- 
pose, for  the  consideration  of  money,  or  other  article  of 
value,  paid,  delivered  or  promised,  to  vote  for  or  against 
any  particular  candidate  or  measure,  such  person  so  offering 
to  procure  or  vote  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  and  imprisoned, 
at  the  discretion  of  the  Court. — lb.,  Sec.  361. 

Bribery  to  Procure  Office. — If  any  person  shall,  directly 
or  indirectly,  offer  to  give,  or  engage  to  pay  any  sum  of 
money  or  other  valuable  consideration  to  another,  in  order 
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to  induce  such  other  person  to  procure  for  him,  by  his 
interest,  influence,  or  any  other  means  whatsoever,  any 
office  or  place  of  trust  within  this  State,  whether  said  office 
is  to  be  obtained  through  any  general,  special  or  primary 
election,  or  from  any  elective  tribunal,  or  shall  offer,  give, 
promise  or  bestow  any  reward  by  meat,  drink,  or  otherwise, 
for  the  aforesaid  purpose,  and  be  thereof  convicted,  he 
shall  forfeit  the  sum  of  not  less  than  one  nor  more  than  five 
hundred  dollars,  and  suffer  imprisonment  for  a  term  not 
exceeding  six  months. — lb.,  Sec.  352. 

Penalty  for  Accepting  Bribes. — If  any  person  shall 
receive  of  another  any  sum  of  money,  or  reward  of  meat, 
drink,  or  other  valuable  consideration,  for  procuring,  or 
assisting  to  procure,  any  office  or  place  of  trust  in  this  State, 
whether  said  office  is  to  be  obtained  through  -any  general, 
special  or  primary  election,  or  from  any  elective  tribunal, 
for  any  other  person  whatever,  and  be  convicted  thereof, 
he  shall  forfeit  the  sum  of  not  more  than  one  hundred 
dollars  and  suffer  imprisonment,  at  the  discretion  of  the 
Court  having  cognizance  of  the  same;  and  if  such  offender 
be  in  any  office,  he  shall,  on  conviction,  be  disabled  from 
holding  the  same. — lb.,  Sec.  353. 

Informer  Free  From  Arrest. — If  either  of  the  parties 
offending  as  aforesaid  shall  give  information,  upon  oath, 
against  the  offending  party,  and  shall  duly  prosecute  such 
information,  such  informer  shall  be  free  from  the  penalties 
aforesaid. — lb..  Sec.  354. 

Abusing  Voters,  Etc. — If  any  person  shall,  at  any  of  the 
elections  in  any  city,  town,  ward,  or  polling  precinct, 
threaten,  mistreat,  or  abuse  any  voter,  with  a  view  to  control 
or  intimidate  him  in  the  free  exercise  of  his  right  of 
suffrage,  such  offender  shall  suffer  fine  and  imprisonment, 
at  the  discretion  of  the  Court. — lb..  Sec.  367. 

Place  of  Trial;  Informer's  Share,  Btc. — All  offenses 
against  the  provisions  of  the  four  preceding  paragraphs 
shall  be  heard,  tried  and  determined  before  the  Court  of 
General    Sessions,    and    the    pecuniary    penalties    accruing 
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thereby  shall  go,  one-third  to  the  informer  and  the  remain- 
der to  the  State. — Ih.,  Sec.  368. 

EMBEZZLEMENT. 

Of  Public  Funds. — All  officers  and  other  persons  charged 
with  the  safekeeping,  transfer  and  disbursement  of  any 
public  funds,  who  shall  embezzle  the  same,  shall  be  deemed 
guilty  of  felony,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  fine  and  imprisonment,  in  the  discretion  of  the 
Court ;  said  fine  and  imprisonment  to  be  proportioned  to  the 
amount  of  the  embezzlement;  and  the  party  convicted  of 
such  felony  shall  be  disqualified  from  ever  holding  any  office 
of  honor  or  emolument  in  this  State:  Provided,  hozvever, 
That  the  General  Assembly,  by  a  two-thirds  vote,  may 
remove  the  disability  upon  payment  in  full  of  the  principal 
and  interest  of  the  sum  embezzled. — Crim.  Code,  Sec.  534. 

ENGINEER— (RAILROAD) . 

Any  engineer,  conductor,  or  other  agent  or  employee  of 
any  railroad  company  in  this  State,  who  shall  wilfully 
neglect  to  observe,  or  shall  wilfully  violate,  any  rule  or 
regulation  of  the  company  to  which  such  engineer  or  con- 
ductor may  belong,  whereby  any  person  or  persons  shall 
sustain,  or  be  in  danger  of  sustaining,  any  bodily  injury, 
such  engineer  or  conductor,  or  other  agent  or  employee, 
shall  be  liable  to  be  indicted  for  every  such  offense,  and, 
upon  conviction  thereof,  be  fined  two  hundred  dollars  and 
imprisonment  not  exceeding  one  year,  at  the  discretion  of 
the  Judge  before  whom  such  case  may  be  tried :  Provided, 
hozvever.  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  relieve  such  engineer  or  conductor  from  respon- 
sibility, in  cases  where  the  life  of  any  person  is  destroyed 
under  the  law  as  it  now  exists. — Crim.  Code,  Sec.  662. 

ENTICING. 

{See  Swindling.)  ' 
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ENTITLING— (AFFIDAVIT). 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the 
action;  but  an  affidavit  made  without  a  title,  or  with  a 
defective  title,  shall  be  as  valid  and  effectual,  for  every 
purpose,  as  if  it  were  duly  entitled,  if  it  intelligibly  refer  to 
the  action  or  proceeding  in  which  it  is  made. — C.  C.  P., 
Sec.  444. 

ESCAPE. 

Definition. — An  escape  is  where  one  that  is  arrested 
gaineth  his  liberty  before  he  is  delivered  by  due  course  of 
law. — Terms  de  la  Ley. 

Kinds  Of. — Escapes  are  of  three  kinds : 

1st.  By  a  person  who  hath  the  offender  in  his  custody; 
this  is  properly  called  an  escape. 

2d.  Caused  by  a  stranger;  this  is  commonly  called  a 
rescue. 

3d.  By  the  party  himself,  either  without  force,  which  is 
simply  an  escape,  or  with  force,  which  is  prison  breaking. 

Rescues  and  prison  breaking  are  treated  of  under  their 
respective  titles;  and  this  title  treats  of  escapes  properly 
so-called,  concerning  which  the  following  order  will  be 
observed : 

1st — Of  Escape  by  the  Party  Himseee. 
2d — Escape  Sufeered  by  a  Private  Person. 
3d — Escape  Suffered  by  an  Officer. 
4th — What  Is  a  Voluntary  and  What  a  Negligent 
Escape. 

5th — Of  the  Retaking  of  a  Person  Escaped. 

6th — Punishment  of  an  Escape. 

7th — Form  of  Warrant  of  Arrest  for  Escape. 

1st — Of  Escape  by  the  Party  Himself. 

As  all  persons  are  bound  to  submit  themselves  to  the 
judgment  of  the  law,  and  to  be  ready  to  be  justified  by  it, 
whoever  in  any  case  refuses  to  undergo  that  imprisonment 
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which  the  law  thinks  fit  to  put  upon  him,  and  frees  himself 
from  it  by  artifice,  before  such  time  as  he  is  delivered  by 
due  course  of  law,  is  guilty  of  an  high  contempt,  punishable 
with  fine  and  imprisonment. — 2  Hawk.,  122. 

But  escape,  committed  by  the  party  himself,  belongs  more 
properly  to  the  title  prison  breaking. 

3d — Escape  Suffered  by  a  Private  Person. 

It  seems  to  be  a  good  general  law,  that  whenever  any 
person  hath  another  lawfully  in  his  custody,  whether  upon 
a  warrant  made  by  himself  or  another,  he  is  guilty  of  an 
escape,  if  he  suffer  him  to  go  at  large  before  he  hath  dis- 
charged himself  of  him,  by  delivering  him  over  to  some 
other,  who  by  law  ought  to  have  the  custody  of  him. — 2 
Hawk.,  138. 

And  the  law  is  generally  the  same,  in  relation  to  escapes 
suffered  by  private  persons,  or  by  officers. — lb. 

3d — Escape  Suffered  by  an  Officer. 

Must  Be  an  Actual  and  Justifiable  Arrest. — In  order  to 
make  it  an  escape,  there  must  be  an  actual  arrest;  and, 
therefore,  if  an  officer  having  a  warrant  to  arrest  a  man, 
see  him  shut  up  in  a  house,  and  challenge  him  as  his 
prisoner,  but  never  actually  have  been  in  custody,  and  the 
party  get  free,  the  officer  cannot  be  charged  with  an 
escape. — 2  Hawk.,  229. 

And  as  there  must  be  an  actual  arrest,  such  arrest  must 
be  also  justifiable ;  for  if  it  be  either  for  a  supposed  crime, 
where  no  such  crime  was  committed,  and  the  party  neither 
indicted  nor  appealed,  or  for  such  a  slight  suspicion  of  an 
actual  crime,  and  by  such  an  irregular  mittimus  as  will 
neither  justify  the  arrest  nor  imprisonment,  the  officer  is 
not  guilty  of  an  escape,  by  suffering  the  prisoner  to  go  at 
large.— 2  Hawk.,  129. 

And  as  the  imprisonment  must  be  justifiable,  so  it  must 
also  be  for  a  criminal  offense. — 2  Hawk.,  129. 
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Detainer  Must  Be  Lawful. — Also  if  a  prisoner  be 
acquitted,  and  detained  only  for  his  fees,  it  will  not  be 
criminal  to  suffer  him  to  escape,  though  the  judgment  were, 
that  he  be  discharged,  paying  his  fees,  so  that,  till  they  be 
paid,  the  first  imprisonment  continued  lawful,  as  before, 
for  inasmuch  as  he  is  detained,  not  as  a  criminal,  but  only 
as  a  debtor,  his  escape  cannot  be  more  criminal  than  that 
of  any  other  debtor;  yet,  if  a  person  convicted  of  a'crime 
be  condemned  to  imprisonment  for  a  certain  time,  and  also 
till  he  pay  his  fees,  and  he  escapes  after  such  time  is  elapsed, 
without  paying  them,  perhaps  such  escape  may  be  criminal, 
for  that  it  was  a  part  of  the  punishment  that  the  imprison- 
ment be  continued  till  the  fees  should  be  paid;  but  it  seems 
that  this  is  to  be  intended  where  the  fees  are  due  to  others 
as  well  as  to  the  jailer,  for  otherwise  the  jailer  will  be  the 
only  sufferer  by  the  escape,  and  it  will  be  hard  to  punish 
him  for  suffering  an  injury  to  himself  only,  in  the  non- 
payment of  a  debt  in  his  power  to  release. — 2  Hawk.,  129, 
130. 

Bailing. — Also  it  is  an  escape,  in  some  cases,  to  suffer  a 
prisoner  to  have  greater  liberty  than  by  the  law  he  ought 
to  have;  as  to  admit  a  person  to  bail,  who,  by  law,  ought 
not  to  be  bailed,  but  be  kept  in  close  custody. — 2  Hawk., 
130. 

Prisoners  Having  More  Liberty  Than  the  Law  Allows. — 
It  is  a  constructive  escape,  where  the  prisoner  is  given  more 
liberty  than  the  law  allows,  although  he  still  remain  in 
custody. — 2  Mason,  486. 

Going  Abroad. — So  if  a  jailer,  or  other  officer,  shall 
license  his  prisoner  to  go  abroad  for  a  time,  and  to  come 
again,  this  is  an  escape,  because  the  prisoner  is  found  out 
of  the  bounds  of  his  prison,  though  the  prisoner  return 
again,  according  as  he  shall  be  prescribed. — Dalt.,  C,  159. 

Retaking. — If  the  jailer  so  closely  pursues  the  prisoner, 
who  flies  from  him,  that  he  retaketh  him,  without  losing 
sight  of  him,  the  law  looks  on  the  prisoner  so  far  in  his 
power  all  the  time,  as  not  to  adjudge  such  a  flight  as  not 
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to  amount  at  all  to  an  escape;  but  if  the  jailer  once  lose 
sight  of  the  prisoner,  and  afterwards  retake  him,  he  seems 
in  strictness  to  be  guilty  of  an  escape.  And  if  he  kill  him 
in  his  pursuit,  he  is  in  like  manner  guilty  of  an  escape, 
though  he  never  lost  sight  of  him,  and  could  not  otherwise 
take  him,  not  only  because  the  State  loses  the  benefit  it 
might  have  had  by  the  forfeiture  of  his  attainder,  but  also 
because  the  public  justice  is  not  so  well  satisfied  by  the  kill- 
ing him  in  such  an  extra  judicial  manner. — 2  Hawk.,  130. 

4th — What  Is  a  Voluntary  and  What  a  Negligent 

Escape. 

Voluntary. — Whenever  an  officer,  who  hath  the  custody 
of  a  prisoner,  charged  with  and  guilty  of  a  capital  offense, 
doth  knowingly  give  him  his  liberty,  with  an  intent  to  save 
him  from  his  trial  or  execution,  this  is  a  voluntary  escape. — 
2  Hawk.,  130. 

Negligent. — A  negligent  escape  is,  when  the  party 
arrested  or  imprisoned  doth  escape  against  the  will  of  him 
that  arrested  or  imprisoned  him,  and  is  not  freshly  pursued 
and  taken  again,  before  he  hath  lost  the  sight  of  him. — 
Dalt,  C,  159. 

//  Prisoner  Kill  Himself. — If  the  Constable,  or  other 
officer,  shall  voluntarily  suffer  a  thief,  being  in  his  custody, 
to  go  into  the  water  to  drown  himself,  this  escape  is  felony 
in  the  Constable,  and  the  drowning  is  felony  in  the  thief; 
otherwise,  if  the  thief  shall  suddenly,  without  the  assent  of 
the  Constable,  kill,  hang  or  drown  himself,  this  is  but  a 
negligent  escape  in  the  Constable. — Dalt.,  C,  159. 

5th — Oe  the  Retaking  oe  a  Person  Escaped. 

Not  if  the  Prisoner  Be  Let  Go. — If  an  officer  hath 
arrested  a  man  by  virtue  of  a  warrant  and  then  taketh  his 
promise  that  he  will  come  again,  and  so  letteth  him  go,  the 
officer  cannot,  after  arrest,  take  him  again  by  force  of  his 
former  warrant,  for  that  this  was  by  the  consent  of  the 
officer;  but  if  he  return,  and  put  himself  again  under  the 
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custody  of  the  officer,  it  seems  that  it  may  be  probably 
argued  that  the  officer  may  lawfully  detain  him  and  bring 
him  before  the  Justice  in  pursuance  of  the  warrant. — Dalt., 
C,  169;  1  Hawk.,  81. 

But  if  the  party  arrested  had  escaped  of  his  own  wrong, 
without  the  consent  of  the  officer,  now  upon  fresh  suit,  the 
officer  may  take  him  again  and  again,  so  often  as  he 
escapeth,  although  he  were  out  of  view,  or  that  he  shall  fly 
into  another  town  or  county,  and  bring  him  before  the 
Justice  upon  whose  warrant  he  was  first  arrested. — Dalt., 
C,  169. 

In  Negligent  Escape. — And  it  is  said,  generally,  in  some 
books,  that  an  officer,  who  hath  negligently  suffered  a 
prisoner  to  escape,  may  retake  him  wherever  he  finds  him, 
without  mentioning  any  fresh  pursuit;  and,  indeed,  since 
the  liberty  gained  by  the  prisoner  is  wholly  owing  to  his 
own  wrong,  there  seems  to  be  no  reason  why  he  should  take 
any  manner  of  advantage  from  it. — 2  Hawk.,  131,  132. 

And  whenever  a  man  is  lawfully  arrested  for  any  cause, 
and  afterwards  escapes  and  shelters  himself  in  an  house,  the 
doors  may  be  broken  open  to  take  him,  on  refusal  of  admit- 
tance.—2  Hawk.,  87. 

It  is  perhaps  the  better  opinion,  that  whenever  a  prisoner, 
by  the  negligence  of  his  keeper,  gets  so  far  out  of  his  power 
that  the  keeper  loses  sight  of  him,  the  keeper  is  punishable 
for  the  escape,  notwithstanding  he  retook  him  immediately 
after;  and  it  is  clear,  that  he  cannot  excuse  himself  from 
an  escape,  by  killing  a  prisoner  in  the  pursuit,  though  he 
could  not  possibly  retake  him;  but  must,  in  such  case,  be 
content  to  submit  to  such  punishment  as  his  negligence  shall 
appear  to  deserve. — 2  Hawk.,  132. 

6th — Punishment  of  an  Escape. 

1.  At  Common  Law. 

2.  By  Statute. 

1.  At  Common  Law. — If  a  felon  escapes  before  arrest, 
it  is  not  punishable  in  him  as  felony. — Hale's  PL,  11]. 
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By  Private  Person. — If  a  private  person  arrest  a  felon, 
and  he  escape  by  force  from  him,  it  seems  it  excuseth  the 
party,  because  he  cannot  raise  power  to  assist  him;  but  if  a 
Constable,  or  other,  have  the  custody  of  a  prisoner,  bringing 
him  to  jail,  it  seems  that  a  simple  escape,  by  the  rescue  of 
the  prisoner  himself,  doth  not  wholly  excuse  him,  because 
he  may  take  sufficient  strength  to  his  assistance. — 1  H.  H., 
601. 

Fine. — Whenever  a  person  is  found  guilty,  upon  an 
indictment  or  presentment,  of  a  negligent  escape  of  a  crimi- 
nal, actually  in  his  custody,  he  is  punishable  by  fine  and 
imprisonment,  according  to  the  quality  of  the  offense. — 2 
Hawk.,  136,  139;  1  H.  H.,  600,  604. 

Sheriff  Liable  for  His  Bailiff. — And  it  seems  to  be  the 
better  opinion,  that  the  Sheriff  is  as  much  liable  to  answer 
for  a  negligent  escape,  suffered  by  his  bailiff,  as  if  he  had 
actually  suffered  it  himself,  and  that  the  Court  may  charge 
either  the  Sheriff,  or  bailiff,  for  such  an  escape;  and  if  a 
deputy  jailer  be  not  sufficient  to  answer  a  negligent  escape, 
his  principal  must  answer  for  him. — 3  Hawk.,  135. 

If  a  prisoner  for  felony  break  the  jail,  this  seems  to  be 
a  negligent  escape  of  the  jailer,  because  there  wanted  either 
that  due  strength  in  the  jail  that  should  have  secured  him, 
or  that  due  vigilance  in  the  jailer,  or  his  officers,  to  have 
prevented  it;  and,  therefore,  it  is  lawful  for  the  jailer  to 
hamper  them  with  irons  to  prevent  their  escape;  for  if 
jailers  might  not  be  punished  for  this,  as  a  negligent  escape, 
they  would  be  careless  either  to  secure  their  prisoner,  or 
to  retake  them  that  escape. — 1  H.  H.,  601. 

It  seems  to  be  generally  agreed,  that  a  voluntary  escape, 
suffered  by  an  officer,  amounts  to  the  same  kind  of  crime, 
and  is  punishable  in  the  same  degree,  as  the  offense  of  which 
the  party  was  guilty,  and  for  which  he  was  in  custody, 
whether  it  be  treason,  felony,  or  trespass. — 2  Hawk.,  134. 

But  yet  a  voluntary  escape  is  no  felony,  if  the  act  done 
were  not  felony  at  the  time  of  the  escape  made,  as  in  case 
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of  a  mortal  wound  given,  and  the  party  not  dying  till  after 
the  escape. — Dalt,  C,  159. 

By  a  Wrongful  Jailer. — Also  a  voluntary  escape,  suffered 
by  one  who  wrongfully  takes  upon  him  the  keeping  of  a 
jail,  seems  to  be  punishable  in  the  same  manner  as  if  he 
was  never  so  rightly  entitled  to  such  custody;  for  that  the 
crime  is  in  both  cases  of  the  same  ill  consequence  to  the 
public,  and  there  seems  to  be  no  reason  that  a  wrongful 
officer  should  have  greater  favor  than  a  rightful,  and  that 
for  no  other  reason  but  because  he  is  a  wrongful  one. — 2 
Hawk.,  134. 

Principal  Not  Punished. — But  it  seemeth  clear  that  no 
one  is  punishable  as  for  felony,  for  the  voluntary  escape  of 
a  felon,  but  the  person  who  is  actually  guilty  of  it ;  and, 
therefore,  that  the  principal  jailer  is  only  finable  for  a  volun- 
tary escape  suffered  by  his  deputy,  for  that  no  one  shall 
suffer  capitally  for  the  crime  of  another. — 2  Hawk.,  135. 

And,  therefore,  although  in  civil  cases  the  Sheriff  is  to 
be  responsible,  or  his  jailer,  at  election,  yet  if  the  jailer  do 
voluntarily  suffer  a  felon  in  his  custody  to  escape,  this,  inas- 
much as  it  reacheth  to  life,  is  felony  only  in  the  jailer  that 
was  immediately  trusted  with  the  custody,  and  not  with  the 
Sheriff.— H.  H.,  597. 

For  the  escape  must  be  voluntarily  permitted  in  him  that 
permitted  it,  which  could  not  be  in  the  high  Sheriff,  though 
it  were  such  in  the  jailer,  for  he  was  not  privy  to  it,  and, 
therefore,  could  not  do  it  feloniously;  but  it  was  a  negligent 
escape  in  him,  in  trusting  such  a  person  with  the  custody 
of  his  prisoners  that  would  be  false  to  his  trust,  and,  there- 
fore, the  Sheriff  shall  pay,  but  not  corporally  suffer,  for 
the  miscarriage  of  his  jailer. — H.  H.,  597,  598. 

But,  although  the  felony  for  which  a  man  is  committed 
be  not  within  clergy,  yet  the  person  who  voluntarily  suffers 
him  to  escape  shall  have  the  benefit  of  clergy. — 1  H.  H., 
599. 

2.  By  Statute. — Voluntary  Escape  From  Prison. — If  a 
jailer,  or  other  officer,  wilfully  suffers  a  prisoner  in  his 
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custody,  upon  conviction,  or  on  any  criminal  charge,  to 
escape,  he  shall  suffer  the  like  punishment  and  penalties  as 
the  prisoner  suffered  to  escape  was  sentenced  to,  or  would 
be  liable  to  suffer  upon  conviction  of  the  crime  or  offense 
wherein  he  stood  charged. — Crim.  Code,  Sec.  357. 

Aiding  Escapes  From  Prison  and  Rescuing  Prisoners. — 
Whoever  conveys  into  jail,  house  of  correction,  State  Peni- 
tentiary, house  of  reformation,  or  other  like  place  of  con- 
finement, any  disguise,  instrument,  tool,  weapon,  or  other 
thing  adapted  or  useful  to  aid  a  prisoner  in  making  his 
escape,  with  intent  to  facilitate  the  escape  of  any  prisoner 
there  lawfully  committed  or  detained,  or  by  any  means 
whatever  aids  or  assists  such  prisoner  in  his  endeavor  to 
escape  therefrom,  whether  such  escape  is  effected,  or 
attempted,  or  not,  and  whoever  forcibly  rescues  any  prisoner 
held  in  custody  upon  any  conviction  or  charge  of  offense, 
shall  be  punished  by  imprisonment  in  the  State  Penitentiary, 
at  hard  labor,  not  exceeding  seven  years;  or,  if  the  person 
whose  escape  or  rescue  was  effected,  or  intended,  was 
charged  with  an  offense  not  capital,  nor  punishable  by 
imprisonment,  then  by  imprisonment  in  the  State  Peniten- 
tiary, at  hard  labor,  not  exceeding  two  years,  or  by  fine  not 
exceeding  five  hundred  dollars. — Crim.  Code,  Sec.  355. 

Aiding  Escapes  From  an  Officer. — Whoever  aids  or 
assists  a  prisoner  in  escaping,  or  attempting  to  escape,  from 
an  officer  or  person  who  has  the  lawful  custody  of  such 
prisoner,  shall  be  punished  by  imprisonment  in  the  State 
Penitentiary,  at  hard  labor,  not  exceeding  two  years,  or  by 
fine  not  exceeding  five  hundred  dollars. — lb.,  Sec.  356. 

FORM    No.    121— ARREST   WARRANT    AND    AFFIDAVIT    FOR 

ESCAPE. 

THE  STATE  OF  SOUTH  CAROLINA,  "i 

CotJKTY    OF j 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Av/y  Lawful  Constable: 

Whereas,  Complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 

at ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  19 — ,  one  E.  F.,  being  arrested  by  him,  the  said 

17— M. 
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C.  I>.,  a  Constable,  by  virtue  of  a  warrant  for  (insert  the  oifense), 
regularly  issued  and  to  him  directed,  the  said  E.  F.,  so  being  taken  and 
arrested  with  force  and  arms,  did  make  his  escape  from  him,  the  said 
C.  D. 

These  are  therefore  to  command  you  to  apprehend  the  said  E.  F.,  and 
bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  of , 

19—. 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOLiT^H  CAROLINA, 
County  of 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 
and    the    said    State,    C.    D.,    who,    being    duly    sworn,    says:    That    at 

• ,  in   the  said   County  and   State,  on   the day  of 

,  A.  D.  19 — ,  E.  F.,  having  under  arrest  by  him  the  said 

C.  D.,  a  Constable,  by  virtue  of  a  warrant  for  (offense)  to  him  directed; 
the  said  E.  F.,  so  being  taken  and  arrested  by  him,  the  said  C.  D.,  with 
force  and  arms,  did  make  his  escape  from  him,  the  said  C.  D.,  against 
the  will  of  the  said  C.  D.,  in  contempt  of  the  said  warrant  and  contrary 
to  the  laws  in  such  case  made  and  provided. 

That,  etc.,  are  material  witnesses  thereto. 

Sworn    to    and    subscribed    before    me    this 

day  of ,  A.  D.  19—.  \  C.  D. 

A.  B.,  Magistrate. 

ESTRAY. 

Is  where  any  horses,  sheep,  cows,  or  other  tame  beasts, 
are  found  wandering  about,  and  their  owner  is  unknown. 

1st — Rights  and  Duties  of  Parties  Where  Estray 
Is  Found. 

2d — Of  Proceedings  After  Return  to  Magistrate. 

1st — Rights  and  Duties  of  Parties  Where  Estray  Is 

Found. 

To  Be  Advertised  and  Taken  Before  a  Magistrate  for 
Appraisement. — If  an  estray  shall  be  found  wandering  in 
or  about  the  plantation  of  any  freehold  or  settled  resident, 
such  freeholder  or  resident  is  hereby  authorized  and  empow- 
ered to  take  the  same  into  possession,  and  shall  advertise 
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the  same  within  three  days  thereafter,  in  three  or  more 
pubHc  places  in  the  said  County  wherein  the  said  person  or 
persons  so  taking  up  the  said  estray  may  reside ;  and  the 
said  person  or  persons  shall,  within  ten  days  after  the  adver- 
tising, as  aforesaid,  take  such  estray  to  the  nearest  Magis- 
trate, excepting  hogs,  sheep,  neat  cattle,  or  goats,  which 
shall  be  appraised  at  the  place  taken  up. — Civil  Code,  Sec. 
3386. 

Compensation  for  Keeping  Estray. — As  a  compensation 
for  keeping  and  maintaining  estrays  until  the  time  of 
sale,  it  shall  and  may  be  lawful  for  the  taker  up,  at 
his  option,  either  to  put  them  to  moderate  labor  or  use, 
if  a  horse,  mare  or  gelding,  ass  or  mule,  or  to  demand 
and  receive  therefor  such  a  reasonable  allowance  as  the 
Court  or  Magistrate  shall  judge  adecjuate :  Provided, 
always,  That  when  any  estray  shall  have  been  put  to  labor 
or  use,  the  taker  up  shall  be  obliged  to  produce  it  at  the 
time  of  sale,  unavoidable  accidents  excepted,  in  as  good 
order  and  condition  as  it  was  in  when  appraised ;  and  shall 
be  liable  to  an  action  for  damages  by  the  owner  of  any  such 
estray  for  any  abuse  thereof,  if  the  said  owner  shall  claim 
the  said  estray  within  the  time  prescribed  in  this  chapter. — 
lb..  Sec.  3393. 

Penalty  for  Not  Pursuing  the  Provisions  Herein. — Each 
and  every  person  who  shall  take  into  his  or  her  possession 
any  estray,  and  neglect  to  pursue  the  directions  of  this 
chapter,  or  shall  convert  to  his  or  her  use  any  such  estray, 
shall  be  liable  to  a  fine  of  twenty  dollars,  to  be  recovered 
upon  information,  in  any  Court  of  record  having  jurisdic- 
tion of  the  same  in  this  State,  to  be  given  to  the  informer; 
and  shall  also  be  liable  to  an  action  by  the  owner  of  any 
such  estray  for  damages. — lb.,  Sec.  3390. 

If  any  person  shall  wilfully  suffer  any  stone  horse,  above 
the  age  of  twenty  months,  to  run  at  large  in  the  woods, 
it  shall  be  lawful  for  any  person  to  catch  and  geld  such 
horse,  and  he  shall  have  a  right  to  recover  from  the  owner 
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thereof  two  dollars  and  fifty  cents  for  so  doing,  any  law 
to  the  contrary  notwithstanding. — lb.,  Sec.  3394. 

2d — Proceedings  After  Return  to  Magistrate. 

Appraisement,  Certificate  of  to  Be  Filed. — Every  Magis- 
trate before  whom  an  estray  shall  be  returned  shall  cause 
the  same  to  be  appraised,  on  oath,  by  three  proper  persons 
in  the  vicinity,  Avho  shall  certify  their  appraisement  under 
their  hands,  together  with  an  accurate  description  of  the 
color,  size,  age,  brands,  and  marks,  of  said  estray;  where- 
upon the  said  Magistrate  shall  enter  the  said  certificate  at 
large  in  his  book;  and  shall,  within  ten  days  thereafter,  send 
a  duplicate  of  the  said  certificate  to  the  Clerk  of  the  Court 
of  the  County  in  which  said  estray  shall  be  taken  up. — lb., 
Sec.  3387. 

To  Be  Advertised  by  Magistrate. — At  the  same  time  such 
Magistrate  shall  cause  the  estray,  if  other  than  a  horse  or 
mule,  to  be  advertised  at  three  or  more  public  places  in  the 
County,  one  of  which  shall  be  on  the  courthouse  door,  for 
two  months,  together  with  a  notice  where  said  estray  is  to 
be  found;  and,  if  a  horse  or  mule,  by  advertising  at  the 
same  places  and  in  the  nearest  gazette  once  a  month  for 
four  months. — lb.,  Sec.  3388. 

To  Be  Sold. — Where  no  owner  shall  appear  and  prove 
his  property  within  the  time  directed  for  advertising,  it 
shall  be  lawful  for  said  Magistrate  and  he  shall  cause  the 
same  to  be  publicly  advertised  for  ten  days,  and  sold  on  a 
credit  of  six  months,  except  the  costs  to  be  paid  in  cash ; 
and  the  purchaser  shall  give  his  note,  with  approved 
security,  to  the  Magistrate,  in  the  name  of  the  County 
Board  of  Commissioners  in  the  County  wherein  such  estray 
shall  be  taken  up;  which  note  the  said  Magistrate  shall 
deliver  immediately  to  the  said  County  Board  of  Commis- 
sioners for  the  County  in  which  such  estray  shall  be  taken 
up,  who  shall  have  power,  in  default  of  payment,  to  sue  for 
and  recover  the  same. — lb.,  Sec.  3389. 
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Pay  for  Advertisement. — For  printing  the  said  advertise- 
ment, the  printer  shall  be  entitled  to  one  dollar,  which  shall 
be  paid  by  the  owner  of  such  estray,  or  taken  out  of  the 
sales  of  the  same. — lb.,  Sec.  3390. 

Ounier  May  Claim  Before  Sale  and  Before  Maturity  of 
Note;  Disposition  of  Purchase  Money. — If  any  person  shall 
put  in  a  just  and  lawful  claim  to  such  estray  at  any  time 
after  the  sale,  and  before  the  note  becomes  due,  the  County 
Board  of  Commissioners  are  hereby  directed  to  give  up  the 
note  to  the  claimant,  on  his  paying  the  customary  fees;  but 
if  no  such  owner  shall  appear,  the  County  Board  of  Com- 
missioners shall  cause  the  amount  of  the  same  to  be  collected 
and  appropriated  to  the  proper  use  of  the  County. — Ih., 
Sec.  3391. 

Amount,  Btc,  to  Be  Recorded;  Record  Open  to  Inspec- 
tion.— The  Clerk  of  the  Court  shall  file  the  duplicate  cer- 
tificate of  the  appraisers  and  Magistrate  in  all  instances  of 
estrays  taken  up,  where  the  same  shall  be  returned,  and  also 
the  certificate  of  such  Magistrate  of  the  amount  and  dis- 
position of  the  funds  arising  therefrom;  the  same  being- 
entered  in  the  Book  of  Estrays,  which  shall  always  be  sub- 
ject to  the  inspection  of  any  person  desiring  to  examine 
the  same,  free  of  charge. — lb..  Sec.  3392. 

Penalty  for  Failure  of  Magistrate  and  Clerk  to  Perform 
Duties  Under  This  Chapter. — Any  Magistrate  or  Clerk  of 
Court,  or  person  taking  up  any  estray,  who  shall  refuse  or 
neglect  to  perform  the  duties  prescribed  in  this  chapter,  shall 
forfeit  and  pay  the  sum  of  twenty-five  dollars,  to  be  recov- 
ered and  applied  to  the  use  of  any  person  who  shall  inform 
and  sue  for  the  same,  and  shall  moreover  be  liable  in  dam- 
ages to  the  party  aggrieved. — lb.,  Sec.  3395. 

ESTREAT. 
(See  Recognizance — Forfeiture  Of.) 
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EVIDENCE. 

{See  Accomplice,  Courts  of  Magistrates,  Examination  of  Witnesses,  Etc.) 

Article. 

1st. — Defixitiox  of  Terms 1 

2d. — Relevancy  and  Irrelevancy  of  Testimony. 

I.  What  may  be  proved 2 

II.  Facts  connected  with  facts  in  issue 3 

III.  Facts  constituting  title 4 

IV.  Facts  as  to  motive  or  conduct 5 

V.  Statement  accompanying  fact  proved 6 

VI.  Facts  explanatory  or  contradictory  of  fact  in  issue 7 

VII.  Facts  connecting  fact  in  issue  with  past  occurrences. ..  .8,  9 

VIII.  Of   hearsaj^   evidence 10 

IX.  Admissions    11 

X.  Admissions  by  agents 13 

XI.  Admissions  of  other  persons  when  admissible 13 

XII.  Confessions    14 

XIII.  Confessions  when  voluntary 15 

XIV.  Confessions,  evidence  amounting  to 16 

XV.  Confessions  made  under  promise  of  secrecy,  or  in  conse- 
quence   of    deception 17 

XVI.  Declarations 18 

XVII.  Declarations  as  to  cause  of  death 19 

XVIII.  I>eclarations  in  course  of  business 20 

XIX.  Declarations  contrary  to  interest  of  declarant 21 

XX.  Declarations  deceased  testator 22 

XXI.  Declarations  as  to  right  or  custom 23 

'  XXII.  Declarations  as  to  relationship,  etc 24 

XXIII.  Evidence   given  in  previous  action 25 

XXIV.  Judgment     26 

XXV.  Judgment,  when   conclusive 27 

XXVI.  Judgment  of  fact  in   issue 28 

XXVII.  JudgTneiit  not  of  fact  in  issue 2S 

XXVIII.  Judgment  not  pleaded  as  an  estoppel 30 

XXIX.  Judgment,   when   irrelevant 31 

XXX.  Judgment  against  person  for  act  done  in  judicial  capacity  32 
XXXI.  Judgment    against    person    for    act    where    Court    had    no 

j  u  risdiction     33 

XXXII.  Judgment  of  Courts  of  foreign  countries 34 

XXXIII.  Opinions,  when  relevant  and  when  irrelevant 35 

XXXIV.  Opinions  of  experts  on  points  of  science  and  art 36 

XXXV.  Opinions  of  experts  on  facts  bearing  upon 37 

XXXVI.  Opinions  of  experts  as  to  handwriting 38 

XXXVII.  Comparison    of   handwriting 39 

XXXVIII.  Opinion  as  to  existence  of  marriage 40 

XXXIX.  Grounds    of   opinion 41 
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Article. 

XL.  Character    42 

XLI.  Character,  rule  in  criminal  cases  as  to 43 

XLII.  Character,  rule  in  civil  cases 44 

XLIII.  Judicial  notice    45 

XLIV.  Facts  that  need  not  be  proved 46 

XLV.  Oral  evidence   47 

XLVI.  Oral  evidence,  must  be  direct 48 

3d. — Documentary   Evidence    49 

I.  Pi'imary  evidence    50 

II.  Proof  of  execution   of  document   required   by   law   to  be 

attested     51 

III.  When  attesting,  witness  need  not  be  called 5:2 

IV.  When  attesting,  witness  denies  the  execution 53 

V.  Secondary   evidence    54 

VI.  Cases  where  secondary  evidence  relating  to  document  may 

be  continued    55 

VII.  Rules  as  to  notice  to  produce 56 

VIII.  Presumption  as  to  date  of  a  document 57 

IX.  Presumption  as  to  sealing  and  delivery  of  deeds 58 

X.  Presumption  as  to  documents  30  years  old 59 

XI.  Presumption  as  to  alterations 60 

XII.  Evidence  of  terms   of  contract,   grants,   etc.,  reduced   to 

documentary   form    61 

XIII.  Evidence  for  interpretation  of  documents 62 

XIV.  Cases  to  which  Articles  61  and  62  do  not  apply 63 

4th. — Burden  of  Proof. 

I.  He  who  affirms  must  prove 64 

II.  Presumption  of  innocence 65 

III.  On  whom  the  general  burthen  of  proof  lies 66 

IV.  Burden  of  proof  as  to  particular  fact 67 

V.  Burden  of  proving  fact   to  be  proved   to  make  evidence 

admissible    68 

5th. — Presu3iptions   and  Estoppels 69 

I.  Presumption  of  death  from  seven  years'  absence 70 

II.  Presumption  of  lost  grant 71 

III.  Presumption  of  regularity  of  and  of  deeds   to  complete 

title     72 

IV.  Estoppel   by   conduct 73 

V.  Estoppel  of  tenant  and  licensee 74 

VI.  Estoppel  of  acceptor  of  bill  of  exchange 75 

VII.  Estoppel  of  bailer,  agent  and  licensee 76 

6th. — Of  the  Cojipetency  of  Witnesses. 

I.  Who   may   testify 77 

II.  What  witnesses  are  incompetent 78 

III.  Competency  in  Criminal   cases 79 

IV.  Evidence  to  be  upon  oath  except  in  certain  cases 80- 
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7th. — Examination  of  Witnesses.  Article. 

I.  Examination   of  witnesses 81 

II.  Examination  in  chief,  cross-examination  and  re-examina- 
tion      82 

III.  To   what    matters    cross-examination    and    re-examination 

must  be  directed 83 

IV.  Leading   questions    81 

V.  Questions  as  to  witnesses'  veracity  or  character 85 

VI.  Exclusion  of  evidence  to  contradict  answer 86 

VII.  Statements   inconsistent   with   present   testimony   may   be 

proved     87 

VIII.  Previous  statements  made  in  writing 88 

IX.  Evidence  impeaching  character  of  witness 89 

X.  Evidence  of  character  in  prosecution  for  rape 90 

XI.  What  declarations  may  be  proved  in  reference  to  declara- 
tions relevant  under  x\rticles  18-25 91 

XII.  Refreshing  memory   93 

XIII.  Right   of   adverse    party   as   to   writing,   and   to    refresh 

memory    93 

XIV.  Giving  as  evidence  document  called  for  and  produced  on 

notice     94 

XV.  Using  as  evidence  a  document,  production  of  which  was 

refused   on    notice Q5 

8th. — DEPOsrnoNS  and  Affidavit 96 

DEFINITION  OF  TERMS. 
Article  I. 

"Judge,"  includes  all  persons  authorized  to  take  evidence,  either  by 
law  or  consent  of  parties. 

"Fact,"  includes  the  fact  that  any  mental  condition  of  which  any  pre- 
son  is  conscious  exists. 

"Document,"  means  any  substance  having  any  matter  expressed  or 
described  upon  it  by  marks  capable  of  being  read. 

"Evidence,"  means — • 

1.  Statements  made  by  witnesses  in  Court  under  a  legal  sanction,  in 
relation  to  matters  of  fact  under  inquiry.  Such  statements  are  called 
oral  evidence. 

2.  Documents  produced  for  the  inspection  of  the  Court  or  Judge;  such 
documents  are  called  documentary  evidence. 

"Conclusive  Proof,"  means  evidence  upon  the  production  of  which,  or 
a  fact  upon  the  proof  of  which,  the  Judge  is  bound  by  law  to  regard 
some  fact  as  proved,  and  to  exclude  evidence  intended  to  disprove  it. 

"A  Presumption,"  means  a  rule  of  law  that  Courts  and  Judges  shall 
draw  a  particular  inference  from  a  particular  fact,  or  from  a  particular 
evidence,  unless  and  until  the  truth  of  such  inference  is  disproved. 

The  expression,  "Facts  in  Issue,"  means — 
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1.  All  facts  which,  by  the  form  of  the  pleadings  in  any  action,  are 
affirmed  on  one  side  and  denied  on  the  other. 

2.  In  actions  in  which  there  are  no  pleadings,  or  in  which  the  form  of 
the  pleadings  is  such  that  distinct  issues  are  not  joined  between  the 
parties,  all  facts  from  the  establishment  of  which  the  existence,  non- 
existence, nature,  or  extent  of  any  right,  liability,  or  disability  asserted 
or  denied  in  any  such  case  would  by  law  follow. 

The  word  "Relevant,"  means  that  any  two  facts  to  which  it  is  applied 
are  so  related  to  each  other,  that  according  to  the  common  course  of 
events  one  either  taken  by  itself  or  in  connection  with  other  facts, 
proves  or  renders  probable  the  past,  present  or  future  existence  or  non- 
existence of  the  other.     (Stephens  Evidence,  Article  1.) 

2D.— RELEVANCY  AND  IRRELEVANCY  OF  TESTIMONY. 

Article  II. 

Facts  in  issue  and  facts  relevant  to  the  issue  may  be  proved. 

Evidence  may  be  given  in  any  proceeding  of  any  fact  in  issue. 

And  of  any  fact  relevant  to  any  fact  in  issue,  unless  it  is  hereinafter 
declared  to  be  deemed  irrelevant. 

And  of  any  fact  hereinafter  declared  to  be  deemed  to  be  relevant  to 
the  issue,  whether  it  is  or  not  relevant  thereto. 

Provided,,  that  the  Judge  may  exclude  evidence  of  facts  which  though 
relevant  or  deemed  to  be  relevant  to  the  issue  appear  to  him  too  remote 
to  be  material  under  all  the  circumstances  of  the  case.     (^Ibid.,  Art.  2.) 

Article  III. 

Facts,  which  though  not  in  issue,  are  so  connected  with  a  fact  in  issue 
as  to  form  a  part  of  the  same  transaction  or  subject  matter,  are  deemed 
to  be  relevant  to  the  fact  with  which  they  are  so  connected. 

Article  IV. 

When  the  existence  of  anj^  right  of  property,  or  of  any  right  over 
property  in  question,  every  fact  which  constitutes  the  title  of  the  person 
claiming  the  right,  or  which  shows  that  he,  or  any  person  through  whom 
he  claims,  was  in  possession  of  the  property,  and  every  fact  which  con- 
stitutes an  exercise  of  the  right,  or  Avhich  shows  that  its  exercise  was 
disputed,  or  which  is  inconsistent  with  its  existence,  or  renders  its 
existence  improbable,  is  deemed  to  be  relevant.     (Stephens  Ev.,  Ai't.  5.) 

Article  V. 

When  there  is  a  question  whether  any  act  was  dtoe  by  any  person, 
the  following  facts  are  deemed  to  be  relevant,  that  is  to  say: 

Any  fact  which  supplies  a  motive  for  such  an  act,  or  which  constitutes 
a  preparation  for  it. 

Any  subsequent  conduct  of  such  person,  apparently  influenced  by  the 
doing  of  the  act,  or  any  act  done  in  consequence  of  it,  or  by  the  authority 
of  that  person.     (Ibid.,  Art.  7.) 
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Article  VI. 

Whenever  any  act  may  be  proved,  statements  accompanying  that  act 
made  by  or  to  the  person  doing  it  may  be  proved  if  they  are  necessary 
to  understand  it. 

In  criminal  cases  the  conduct  of  the  person  against  whom  the  oifense 
is  said  to  have  been  committed,  and  in  particular  the  fact  that  he  made 
a  complaint  soon  after  the  oflfense  to  persons  to  whom  he  would  natu- 
rally complain,  are  deemed  to  be  relevant;  but  the  terms  of  the  complaint 
itself  seemed  to  be  deemed  irrelevant. 

When  a  person's  conduct  is  in  issue  or  is  deemed  to  be  relevant  to 
the  issue,  statements  made  in  his  presence  and  hearing  by  which  his 
conduct  is  likely  to  have  been  affected,  are  deemed  to  be  relevant  facts. 
{Ibid.,  Art.  8.) 

Article  VII. 

Facts  necessary  to  be  known,  to  explain  or  introduce  a  fact  in  issue  or 
relevant  or  deemed  to  be  relevant  to  the  issue,  or  which  support  or  rebut 
an  inference  suggested  by  any  such  fact,  or  which  the  identity  of  any 
thing  or  person  whose  identity  is  in  issue,  or  which  fix  the  term  or 
place  at  which  any  such  fact  happened,  or  which  show  that  any  docu- 
ment produced  is  genuine  or  otherwise,  or  which  show  the  relation  of 
the  parties  by  whom  any  such  fact  was  transacted,  or  which  afforded  an 
opportunity  for  its  occurrence  or  transaction,  or  which  are  necessary  to 
be  known  in  order  to  show  the  relevancy  of  other  facts  are  deemed  to 
be  relevant  in  so  far  as  they  are  necessary  for  those  purposes  respectively. 
(Stephens  Ev.,  Art.  9.) 

Article  VIII. 

When  there  is  a  question  whether  a  person  said  or  did  something,  the 
fact  that  he  said  or  did  something  of  the  same  sort  on  a  different  occa- 
sion may  be  proved  if  it  shows  the  existence  on  the  occasion  in  question 
of  any  intention,  knowledge,  good  or  bad  faith,  malice  or  otlier  state 
of  mind,  or  of  any  state  of  body  or  bodily  feelings,  the  existence  of 
which  is  in  issue,  or  is  or  is  deemed  to  be  relevant  to  the  issue;  but  such 
act  or  words  may  not  be  proved  merely  in  order  to  show  that  the  person 
so  acting  or  speaking,  was  likely,  on  tlie  occasion  in  question,  to  act  in  a 
similar  manner. 

Where  proceedings  are  taken  against  an}'  person  for  having  received 
stolen  goods,  knowing  them  to  be  stolen,  or  for  having  in  his  possession 
stolen  property,  the  fact  that  there  was  found  in  the  possession  of  such 
person  other  property  stolen  within  the  preceding  period  of  twelve 
months,  is  deemed  to  be  relevant  tp  tlie  question  whether  he  knew  the 
property  to  be  stolen,  which  forms  the  subject  of  the  proceeding  taken 
against  him.     (Ibid.,  Art.  11.) 

Article  IX. 

When  there  is  a  question  whether  an  act  was  accidental  or  intentional, 
the  fact  that  such  act  formed  part  of  a  series  of  similar  occurrences,  in 
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each  of  which  the  person  doing  the  act  wa^  concerned,  is  deemed  to  be 
relevant.     (Ibid.,  Art.   12.) 

Article  X. 

HEARSAY  WHEN  RELEVANT. 

An  Admission  is  a  statement,  oral  or  written,  suggesting  any  inference 
as  to  any  fact  in  issue,  or  relevant  or  deemed  to  be  relevant  to  any  such 
fact,  made  by  or  on  behalf  of  any  party  to  any  proceeding.  Every 
admission  is  (subject  to  the  rules  hereinafter  stated)  deemed  to  be  a 
relevant  fact  as  against  the  person  by  or  on  whose  behalf  it  is  made,  but 
not  in  his  favor,  unless  it  is  or  is  deemed  to  be  relevant  for  some  other 
reason.     (Ibid.,  Art.  15.) 

Article  XI. 

Admissions  may  be  made  on  behalf  of  the  real  party  to  any  pro- 
ceeding. 

By  any  nominal  party  to  that  jiroceeding. 

By. any  person  who,  though  not  a  party  to  the  proceeding,  has  a  sub- 
stantial interest  in  the  event.     (1  Greenleaf,  Sec.  180.) 

By  any  one  who  is  privy  in  law,  in  blood,  or  in  estate,  any  party  to 
the  proceeding  on  behalf  of  that  party.     (1  Greenleaf,  189.) 

A  statement  made  by  a  party  to  a  proceeding,  may  be  an  admission 
wherever  it  is  made,  unless  it  is  made  by  a  person  suing  or  sued  in  a 
representative  character  only,  in  which  case  it  must  be  made  while  the 
person  making  it  sustains  that  character.  (1  Greenleaf,  Sec.  180. 
Stephens  Ev.,  Art.  16.) 

Article  XII. 

Admissions  may  be  made  by  agents  authorized  to  make  them,  either 
expressly  or  by  the  conduct  of  their  principal;  but  a  statement  made  by 
an  agent  is  not  an  admission  mereh'  because  if  made  by  the  principal 
himself,  it  would  have  been  one.  (Stephens,  Art.  17.  1  Greenleaf  Ev., 
Sees.  113,  114.) 

Partners  and  joint  contractors  are  each  other's  agent  for  the  purpose 
of  making  admissions  against  each  other  in  relation  to  partnership  trans- 
actions or  joint  contracts. 

Barristers  and  solicitors  are  the  agents  of  their  clients,  for  the  purpose 
of  making  admissions  whilst  engaged  in  the  actual  management  of  a 
cause,  either  in  Court  or  in  correspondence  relating  thereto;  but  state- 
ments made  by  a  barrister  or  solicitor  on  other  occasions,  are  not 
admissions,  merely  because  they  would  be  admissions  if  made  by  the 
client  himself.     (Greenleaf  Ev.,  Sec.  239,  ct  seq.) 

The  fact  that  two  persons  have  a  common  interest  in  the  same  subject 
matter,  does  not  entitle  them  to  make  admissions  respecting  it  against 
each  other. 

In  cases  in  which  actions  founded  on  a  simple  contract  have  been 
barred  by  the  Statutes  of  Limitations,  no  joint  contractor  or  his  personal 
representative  loses  the  benefit  of  such  statute,  by  reason  only  of  any 
written  acknowledgment  or  promise  made  or  signed  by  (or  by  the  agent 
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duly  authorized  to  make  Such  acknowledgment  or  promise  of)  any 
other  or  others  of  them  (or  by  reason  only  of  payment  of  any  principal, 
\nterest,  or  other  money,  by  any  other  or  others  of  them). 

A  principal,  as  such,  is  not  the  agent  of  his  surety  for  the  purpose  of 
making  admissions  as  to  the  matters  for  which  the  surety  gives  security. 

Article  XIII. 

When  a  party  to  any  proceeding  expressly  refers  to  any  other  person 
for  information  in  reference  to  a  matter  in  dispute,  the  statements  of 
that  other  person  may  be  admissions  as  against  the  person  who  refers 
them.     (Stephens  Ev.,  Art.  19.) 

Arhcle  XIV. 

A  confession  is  an  admission  at  any  time  by  a  person  charged  with  a 
crime,  stating  or  suggesting  the  inference  that  he  committed  that  crime. 

Confessions,  if  voluntary,  are  deemed  to  be  relevant  facts  as  against 
the  person  who  make  them  only.     (Ibid.,  Art.  21.) 

Article  XV. 

No  confession  is  deemed  to  be  voluntary  if  it  appears  to  the  Judge  to 
have  been  caused  by  an  inducement,  threat  or  promise  proceeding  from 
a  person  in  authority,  and  having  reference  to  the  charge  against  the 
accused  person,  whether  addressed  to  him  directlj^  or  brought  to  his 
knowledge  indirectly. 

And  if  (in  the  opinion  of  the  Judge)  such  inducement,  threat  or 
promise,  gave  the  accused  person  reasonable  grounds  for  supposing  that 
by  making  a  confession  he  would  gain  some  advantage  or  avoid  some 
evil  in  reference  to  the  proceedings  against  him.     (Ibid.,  Art.  32.) 

But  a  confession  is  not  involuntary  only  because  it  appears  to  have 
been  caused  by  the  exhortations  of  the  person  in  authority  to  make  it 
a  matter  of  religious  duty,  or  by  an  inducement  collateral  to  the  pro- 
ceeding, or  by  inducements  held  out  by  a  person  not  in  authority.  The 
prosecutor,  officers  of  justice  having  the  prisoner  in  custody,  magistrates 
and  other  persons  in  similar  positions,  are  persons  in  authority.  The 
master  of  the  prisoner  is  not  as  such  a  person  in  authority  if  the  crime 
of  which  the  prisoner  making  the  confession  is  accused,  is  not  com- 
mitted against  him.     (1   Greenleaf,  Sec.  222.) 

A  confession  is  deemed  to  be  voluntary  if  (in  the  opinion  of  the  Judge) 
it  is  shown  to  have  been  made  after  the  complete  removal  of  the 
impression  produced  by  any  inducement,  threat  or  promise  which  would 
otherwise  render  it  involuntary.  Facts  discovered  in  consequence  of 
confessions  improperly  obtained,  and  so  much  of  said  confessions  as  dis- 
tinctly relate  to  such  facts,  may  be  proved.     (Stephens  Ev.,  Art.  22.) 

Article  XVI. 

Evidence  amounting  to  a  confession  may  be  used  as  such  against  the 
person  who  gives  it,  although  it  was  given  upon  oath,  and  although  tlie 
proceeding   on  which   it   was   given   had   reference  to  the   same   subject 
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matter  as  the  proceeding  in  which  it  is  to  be  proved,  and  although  the 
witness  might  have  refused  to  answer  questions  put  to  him;  but  after 
refusing  to  answer  ^ny  such  questions  the  witness  is  improperly  com- 
pelled to  answer  it,  his  answer  is  not  a  voluntary  confession.  (Ibid., 
Art.  23.) 

Article  XVII. 

If  a  confession  is  otherwise  relevant,  it  does  not  become  irrelevant 
merely  because  it  was  made  under  a  promise  of  secrecy,  or  in  conse- 
quence of  a  deception  practiced  on  the  accused  person  for  the  purpose  of 
obtaining  it,  or  when  he  was  drunk,  or  because  it  was  made  in  answer  to 
questions  which  he  need  not  have  answered,  whatever  may  have  been 
the  form  of  those  questions,  or  because  he  was  not  warned  that  he  was 
not  bound  to  make  such  confessions,  and  that  evidence  of  it  might  be 
given  against  him.     (Stephens  Ev.,  Art.  24.) 

Article  XV^III. 

Statements  written  or  verbal  of  facts  on  issue  or  relevant,  or  deemed 
to  be  relevant  to  the  issue,  are  deemed  to  be  relevant  to  the  issue  if  the 
person  who  made  the  statement  is  dead,  in  the  cases  and  in  the  condition 
specified  in  Articles  19  and  24,  both  inclusive.  In  each  of  the  articles 
the  word  "declaration"  means  such  a  statement  as  is  herein  mentioned, 
and  the  word  "declarant"  means  a  dead  person  bj^  whom  such  a  statement 
was  made  in  his  lifetime.     (Ibid.,  Art.  25.) 

Article  XIX. 

A  declaration  made  by  a  declarant  as  to  the  cause  of  his  death,  or  as 
to  any  of  the  circumstances  of  the  transactions  which  resulted  in  his 
death,  is  deemed  to  be  relevant. 

Only  in  trials  for  the  murder  or  manslaughter  of  the  declarant  and 
only  when  the  declarant  is  shown,  to  the  satisfaction  of  the  Judge,  to 
have  been  in  actual  danger  of  death,  and  to  have  given  up  all  hope  of 
recovery  at  the  time  when  his  dclaration  was  made. 

Such  a  declaration  is  not  irrelevant  merely  because  it  was  intended  to 
be  made  as  a  deposition  before  a  Magistrate,  but  it  is  irregular.  (Ibid., 
Art.  36.) 

Article  XX. 

A  declaraton  is  deemed  to  be  relevant  when  it  was  made  by  the 
declarant  in  the  ordinary  course  of  business,  or  in  the  discharge  of  pro- 
fessional duty,  at  or  near  the  time  when  the  matter  stated  occurred,  and 
of  his  own  knowledge. 

Such  declarations  are  deemed  to  be  irrelevant  except  so  far  as  they 
relate  to  the  matter  which  the  declarant  stated  in  the  ordinary  course 
of  his  business  or  duty.     (Ibid.,  Art.  27.) 

Article  XXI. 

A  declaration  is  deemed  to  be  relevant  if  the  declarant  had  peculiar 
means  of  knowing  the  matter  stated,  if  he  had  no  interest  to  misrepre- 


270  The  Law  of  Magistrates. 

sent  it,  and  if  it  was  opposed  to  his  pecuniary  or  proprietary  interest. 
The  whole  of  any  such  declaration  and  of  any  other  statement  referred 
to  in  it,  is  deemed  to  be  relevant,  although  matters  may  be  stated  which 
are  not  against  the  pecuniary  or  proprietary  interest  of  the  declarant; 
but  statements  not  referred  to  in,  or  necessarj'  to  explain  such  declara- 
tion are  not  deemed  to  be  relevant  merely  because  they  are  made  at  the 
same  time  or  recorded  in  the  same  place. 

A  declaration  may  be  against  the  pecuniary  interest  of  the  party  who 
makes  it;  if  part  of  it  charges  him  with  a  liability,  though  other  parts 
of  the  book  or  document  are  not  deemed  to  be  relevant  as  such.  (Ibid., 
Art.  28.) 

Article  XXII. 

Where  there  is  a  question  as  to  the  contents  of  a  lost  will,  the  declara- 
tion of  the  deceased  testator  as  to  the  contents  are  deemed  to  be  relevant, 
whether  they  were  made  before  or  after  the  loss  of  the  will.  (Ibid., 
Art.  29.) 

Article  XXIII. 

Declarations  are  deemed  to  be  relevant  (subject  to  the  third  condition 
mentioned  in  the  next  article)  when  they  relate  to  the  existence  of  any 
public  or  general  right  or  custom  in  matter  of  public  or  general  interest. 
But  declaration  as  to  particular  facts  from  which  the  existence  of  any 
such  public  or  general  right  or  custom  or  matter  of  public  or  general 
interest  may  be  inferred,  are  deemed  to  be  irrelevant. 

A  right  is  public  if  it  is  conmion  to  all  the  citizens  of  a  State  and 
declarations  as  to  public  rights  are  relevant,  wherever  made  therein. 
(Ibid.,  Art.  311.     1  Greenleaf  Ev.,  Sec.  128.) 

A  right  or  custom  is  general  if  it  is  common  to  any  considerable 
number  of  persons,  as  the  inhabitants  of  a  parish.     (Ibid.) 

Declarations  as  to  general  rights  are  deemed  to  be  relevant  only  when 
they  are  made  by  persons  who  are  shown,  to  the  satisfaction  of  the 
Judge,  who  appeared  from  the  circumstances  of  their  statement,  to  have 
had  competent  means  of  knowledge.     (Greenleaf  Ev.,  Sec.  136.) 

Such  declarations  may  be  made  in  any  form  or  manner  (1  Greenleaf 
Ev.,  Sec.  139)  in  which  it  occurs,  may  discharge  him  from  such  liability 
in  whole  or  in  part,  and  (it  seems)  though  there  may  be  no  proof  other 
than  the  statement  itself  either  of  such  liability  or  of  its  discharge  in 
whole  or  in  part. 

A  statement  made  by  a  declarant  holding  a  limited  interest  in  any 
property  and  opposed  to  such  interest  is  deemed  to  be  relevant  only  as 
against  those  who  claim  under  him,  and  not  as  against  the  reversioner. 

An  endorsement  or  memorandum  of  a  payment  made  upon  any 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of 
the  party  to  whom  such  payment  was  made,  is  not  sufficient  proof  of  such 
payment  to  take  the  amount  of  the  operation  out  of  the  Statute  of  Lim- 
itations, but  any  such  declaration  made  in  any  other  form  by  or  by  the 
discretion  of  the  person  to  whom  the  payment  was  made  is  when  such 
person  is  dead,  sufficient  proof  for  the  purpose  aforesaid. 
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Any  endorsement  or  memorandum  to  the  effect  above  mentioned  made 
upon  bond  or  other  specialty  by  a  deceased  person,  is  regarded  as 
a  declaration  against  the  proprietary  interest  of  the  declarant  for  the 
purjjose  above  mentioned,  if  shown  to  have  been  made  at  the  time 
when  it  purports  to  have  been  made,  but  it  is  uncertain  whether  the  date 
of  such  endorsement  or  memorandum  may  be  presumed  to  be  correct 
without  independent  evidence. 

Statement  of  relevant  facts  opposed  to  any  other  than  the  pecuniary 
or  proprietary  interest  of  the  declarant. 

Article  XXIV. 

A  declaration  is  deemed  to  be  relevant  {subject  to  the  conditions  here- 
inafter mentioned)  if  it  relates  to  the  existence  of  any  relationship 
between  persons,  whether  living  or  dead,  or  to  the  marriage  or  death  of 
any  person,  by  which  such  relationship  was  constituted,  or  to  the  time 
or  place  at  which  any  such  fact  occurred,  or  to  any  fact  immediately 
<'onnected  with  its  occurrence. 

Such  declaration  may  express  either  the  personal  knowledge  of  the 
declarant,  or  information  given  to  him  bj''  other  persons  qualified  to  be 
declarants,  but  not  information  collected  by  him  from  jjersons  not 
qualified  to  be   declarants. 

Thej'  may  be  made  in  any  form  and  in  any  document  or  upon  any- 
thing on  which   statements  as   to   relationship   are  commonly  made. 

The    conditions    above    referred    to   are    as    follows: 

(1)  Such  declarations  are  deemed  to  be  relevant  only  in  cases  in 
which  the  pedigree  to  which  they  relate  is  in  issue,  and  not  to  cases  in 
which  it  is  only  relevant  to  the  issue. 

(2)  They  must  be  made  by  a  declarant  shown  to  be  legitimately 
related  by  blood  to  the  person  to  whom  they  relate,  or  by  the  hus- 
band or  wife  of  such  a  person. 

(3)  They  must  be  made,  before  the  question  in  relation  to  which 
they  are  to  be  proved  has  arisen,  but  they  do  not  cease  to  be  relevant 
because  they  were  made  for  the  purpose  of  preventing  the  question  from 
arising. 

The  conditions  applied  also  to  statements  as  to  the  public  and  gen- 
eral right  of  customs  and  matters  of  public  and  general  interest.  {Ibid., 
Art.  31.) 

Article    XXV. 

Evidence  given  by  a  witness  in  a  previous  action  is  relevant  for  the 
purpose  of  proving  the  matter  stated  in  a  subsequent  proceeding,  or 
in  a  later  stage  of  the  same  proceeding  when  the  witness  is  debd,  or 
is  mad,  or  so  ill  that  he  will  probably  never  be  able  to  travel,  or  is  kept 
out  of  the  way  by  the  adverse  party,  or  in  civil,  but  not  in  criminal 
cases,  is  out  of  the  jurisdiction  of  the  Court,  or,  perhaps  in  civil,  but 
not  in   criminal   cases    where  he   cannot    be    found. 

Provided  in  all  cases: 
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(1)  That  the  person  against  whom  the  evidence  is  to  be  given,  had 
the  right  and  opportunity  to  cross-examine  the  declarant  when  he  was 
examined  as  witness. 

(2)  That  the  questions  in  issue  were  substantially  the  same  in  the 
first   as   in   the  second   proceeding. 

Provided  also: 

(3)  That  the  proceeding,  if  civil,  was  between  the  same  parties  or 
their  representatives  in  interest. 

(4)  That  in  criminal  cases  the  same  person  is  accused  upon  the  same 
facts. 

If  evidence  is  reduced  to  the  form  of  a  deposition,  the  provisions 
of  Article  40  apply  to  the  proof  of  the  fact  that  it  was  given.  {Ibid., 
Art.   32.) 

Articlk    XXVI. 

The  word  "judgment,"  as  hereinafter  stated,  means  any  final  judg- 
ment,  order,   or   decree   of   any   Court. 

The  provisions  of  Articles  27-33,  both  inclusive,  are  all  subject  to  the 
provisions  of  Article  33.     {Ibid.,  Art.  39.) 

Article  XXVII. 

All  judgments  whatever  are  conclusive  proof  as  against  all  persons 
of  the  existence  of  that  state  of  things  which  they  actually  affect  when 
the  existence  of  things  so  affected  is  a  fact  in  issue,  or  is  or  is  deemed 
to  be  relevant  to  the  issue.     {Ibid.,  Art.  40.) 

Article  XXVIII. 

Every  judgment  is  conclusive  proof  as  against  parties  and  privies  of 
facts  directly  in  issue  in  the  case,  actually  decided  by  the  Court  and 
appearing  from  the  judgment  itself  to  be  the  ground  on  which  it  was 
based;  unless  evidence  was  admitted  in  the  action  in  which  the  judg- 
ment was  delivered,  which  is  excluded  in  the  action  in  which  that  judg- 
ment is  intended  to  be  proved.     {Ibid.,  Art.  41.) 

Article   XXIX. 

Statements  contained  in  judgments  as  to  the  facts  upon  which  the 
judgment  is  based  are  deemed  to  be  irrelevant  as  between  strangers,  or 
as  between  a  party,  or  privy,  and  a  stranger,  except  in  the  case  of 
judgments  of  Courts  of  Admiralty  condemning  a  ship  as  a  prize.  In 
such  cases  the  judgment  is  conclusive  proof  as  against  all  persons 
of  the  fact  on  which  the  condemnation  proceeded,  when  such  fact  is 
plainly  stated  on  the  face  of  the  sentence.     {Ibid.,  Art.  42.) 

Article    XXX. 

If  a  judgment  is  not  pleaded  by  way  of  estoppel,  it  is  as  between 
parties  and  privies  deemed  to  be  a  relevant  fact,  whenever  any  matter 
which  was  or  might  have  been  decided  in  the  action  in  which  it  was 
given  is  in  issue,  or  is  or  is  deemed  to  be  relevant  to  the  issue  in  any 
subsequent   proceeding. 
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Such  judgment  is  conclusive  proof  of  the  facts  which  it  decides,  or 
might  have  decided,  if  the  party  who  gives  evidence  of  it  had  no  oppor- 
tunity of  pleading  it  as  an  estoppel.     (Ibid.,  Art.  43.) 

Article   XXXI. 

Judgments  are  not  deemed  to  be  relevant  as  rendering  probable 
facts  which  may  be  inferred  from  their  existence,  but  which  tliey 
neither  state  nor  decide. 

As  between  strangers. 

As  between  parties  and  privies  in  suits  where  the  issue  is  different 
even  though  they  relate  to  the  same  occurrence  or  subject  matter. 

Or  in  favor  of  strangers  against  parties  or  privies. 

But  a  judgment  is  deemed  to  be  relevant,  as  between  strangers: 

1.  If  it  is   an   admission;   or, 

2.  If  it  relates  to  a  matter  of  public  or  general  interest,  so  as  to  be 
a  statement  under  Article  23.  (Ibid.,  Art.  44.  1  Greenleaf,  Sees.  536, 
5&5.) 

Article  XXXII. 

When  any  action  is  brought  against  any  person  for  anything  done  by 
him  in  a  judicial  capacity,  the  judgment  delivered,  and  the  proceed- 
ings antecedent  thereto  are  conclusive  proof  of  the  facts  therein  stated, 
whether  they  are  or  are  not  necessary  to  give  the  defendant  jurisdiction 
if  assuming  them  to  be  true,  they  show  that  he  had  jurisdiction. 
(Stephens  Ev.,  Art.  45.) 

Article  XXXIII. 

Whenever  any  judgment  is  offered  as  evidence  under  any  of  the 
Articles  hereinbefore  contained,  the  party  against  whom  it  is  offered 
may  prove  that  the  Court  which  gave  it  had  no  jurisdiction,  or  that 
it  has  been  reversed,  or,  if  he  is  a  stranger  to  it,  that  it  was  obtained 
by  fraud  or  collusion,  to  which  neither  he  nor  any  person  to  whom  he 
is  a  privy  was  a  party.     (Ibid.,  Art.  46.) 

Article  XXXIV. 

The  provisions  of  Articles  27-33  apply  to  suits  of  the  judgments  of 
Courts  of  foreign  countries  as  can  be  by  law  enforced  in  this  country, 
and  so  far  as  they  can  be  enforced.     (Ibid.,  Art.  47.) 

Article  XXXV. 

OPINIONS,    WHEN    RELEVANT   AND    WHEN    NOT. 

The  fact  that  any  person  is  of  opinion  that  a  fact  in  issue,  or  relevant 
or  deemed  to  be  relevant  to  the  issue,  does  or  does  not  exist,  is  deemed 
to  be  irrelevant  to  the  existence  of  such  fact,  except  in  the  cases  speci- 
fied   in   this   Chapter. 

n.  Opinions  of  nonexperts  are  now  receivable  in  this  country  in  all 
those  cases  where,  after  personal  observation  a  description  without  an 
opinion  would  convey  an  imperfect  idea  of  what  the  witness  testifies  to, 

la— M. 
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and  when  an  opinion  is  a  conclusion  of  fact:  as  in  questions  of  health, 
identity,  insanity,  conduct,  bearing,  when  friendly  or  hostile,  and  the 
like.     {Ibid.,  Art.  48.) 

Article  XXXVI. 

OPINIOXS    OF    EXPERTS    ON    POINTS    OF    SCIENCE    OR    ART. 

When  there  is  a  question  as  to  any  point  of  science  or  art,  the  opin- 
ions upon  that  point  of  persons  specially  skilled  in  any  such  matter 
are   deemed  to  be   relevant   facts. 

Such  persons  are  hereinafter  called  experts. 

The  words  "Seience  or  Art,"  include  subjects  on  which  a  course  of 
special  study  or  experience  is  necessary  to  the  formation  of  an  opinion, 
and   amongst   others   the   examination   of   handwriting. 

It  is  the  duty  of  the  Judge  to  decide  subject  to  the  opinion  of  the 
Court  above,  whether  the  skill  of  any  person  in  the  matter  on  which 
evidence  of  his  opinion  is  offered  is  sufficient  to  entitle  him  to  be  con- 
sidered as  an  expert. 

The  opinion  of  an  expert  of  the  existence  of  the  facts  on  which  his 
opinion  is  to  be  given  is  irrelevant  unless  he  perceived  them  himself. 
{Ibid.,  Art.  49.) 

Article  XXXVII. 

FACTS    BEARING     UPON     OPINIONS    OF     EXPERTS. 

Facts  not  otherwise  relevant  are  deemed  to  be  relevant  if  they  sup- 
port or  are  inconsistent  with  the  opinion  of  experts,  when  such  opinions 
are  deemed  to  be  relevant. 

v.  All  facts  are  deemed  to  be  relevant  which  shov/  that  the  statements 
of  witnesses,  whether  experts  or  inexperts,  of  fact  or  opinion,  are  or 
are  not  to  be  relied  on.     {Ibid.,  Art.  50.) 

Article   XXXVIII. 

OPINION    AS    TO    HANDWRITING    WHEN    DEEMED    RELEVANT. 

When  there  is  a  question  as  to  the  person  by  whom  any  document 
was  written  or  signed,  the  opinion  of  any  person  acquainted  with  the 
handwriting  of  the  supposed  writer,  that  it  was  or  was  not  written  or 
signed   by  him   is   deemed   to  be   a   relevant   fact. 

A  person  is  deemed  to  be  acquainted  with  the  handwriting  of  another 
person  when  he  has  at  any  time  seen  that  person  write,  or  when  he  has 
received  documents  purporting  to  be  written  by  that  person  in  answer 
to  documents  written  by  himself  and  under  his  authority,  and  addressed 
to  that  person,  or  when,  in  the  ordinary  course  of  business,  documents 
purporting  to  be  written  by  that  person  have  been  habitually  submitted 
to  him.     {Ibid.,  Art.  51.) 

Article  XXXIX. 

COMPARISON    OF    HANDWRITINGS. 

Comparison  of  a  disputed  handwriting  with  any  writing  proved  to  the 
satisfaction  of  the  Judge  to  be  genuine,  is  permitted  to  be  made  by  wit- 


Evidence.  275 


k 


nesses,  and  such  writings  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  Court  and  jury  as  evidence  of  the  genu- 
ineness  or   otherwise  of   the   writings   in   dispute. 

This  paragraph  applies  to  all  Courts  of  Judicature,  criminal  or  civil, 
and  to  all  persons  having  by  law,  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence.     (Ibid.,  Art.  52.) 

Article  XL. 

OPINION    AS    TO   EXISTENCE    OF    MAHKIAGE,    WHEN    RELEVANT. 

W'hen  there  is  a  question  whether  two  persons  are  or  are  not  married, 
the  facts  that  thej'  cohabited  and  were  treated  by  others  as  man  and 
wife  are  deemed  to  be  relevant  facts,  and  to  raise  the  presumption  that 
they  were  lawfully  married,  and  that  any  act  necessary  to  the  validity 
of  any  form  of  marriage  which  may  have  passed  between  them  was 
done;  but  such  facts  are  not  sufficient  to  prove  a  marriage  in  a  prose- 
cution for  bigamy,  or  in  proceedings  for  a  divorce,  or  in  a  petition  for 
damages  against  an  adulterer.     (Ibid.,  Art.  53.) 

Article  XLI. 

grounds  of  opinion,  when  deemed  to  be  relevant. 

Whenever  the  opinion  of  any  living  person  is  deemed  to  be  relevant, 
the  grounds  on  which  such  opinion  is  based  are  also  deemed  to  be  rele- 
vant.    (Ibid.,  Art.  54.) 

Article  XLII. 

character  generally   irrelevant. 

The  fact  that  a  person  is  of  a  particular  character  is  deemed  to  be 
irrelevant  to  any  inquiry  respecting  his  conduct,  except  in  cases  men- 
tioned in  this  Chapter.     (Ibid.,  Art.  55.) 

Article   XLII  I. 

EVIDENCE     OF     CHARACTER     IN     CRIMINAL     CASES. 

In  criminal  proceedings,  the  fact  that  the  person  has  a  good  character 
is  deemed  to  be  relevant,  but  the  fact  that  he  has  a  bad  character  is 
deemed  to  be  irrelevant,  unless  it  is  itself  a  fact  in  issue,  or  unless  evi- 
dence has  been  given  that  he  has  a  good  character,  in  which  case  evi- 
dence that  he  has  a  bad  character  is  admissible.     (Ibid.,  Art.  56.) 

Article  XLIV. 

In  civil  cases  the  fact  that  the  character  of  any  party  to  the  action 
is  such  as  to  aflfect  the  amount  of  damages  which  he  ought  to  receive 
is  generally  deemed  to  be  irrelevant.     (Ibid.,  Art.  57.) 

Article   XLV. 

It  is  the  duty  of  all  Courts  to  take  notice: 

1.  Of  all  unwritten  laws  and  principles  having  the  force  of  law, 
administered  by  the  Courts. 

2.  All  public  Acts  of  the  Assembly  of  this  State. 
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3.  The  ordinary  course  of  nature,  natural  and  artificial  divisions  of 
time,   the   meaning  of  English  words. 

4.  All  other  matters  they   are  directed  by   Statute   to  notice. 

Article  XLVI. 

No  fact  need  be  proved  in  any  proceeding  which  the  parties  thereto 
or  their  agents  agree  to  admit  at  the  hearing,  or  which  they  have 
admitted  before  the  hearing,  and  with  reference  thereto  or  by  their 
pleadings.     (Ibid.,  Art.  60.) 

Article   XLVII. 

All  facts  may  be  proved  by  oral  evidence,  subject  to  the  proof  of 
documents,    as    hereinafter   stated. 

Article  XLVIII. 

Oral  evidence  must  in  all  cases  whatever  be  direct,  that  is  to  say: 

If  it  refers  to  a  fact  alleged  to  have  been  seen,  it  must  be  evidence 
of  a  witness  who  says  he  saw  it; 

If  it  refers  to  a  fact  alleged  to  have  been  heard,  it  must  be  the  evi- 
dence of  a  witness  who  says  he  heard  it; 

If  it  refers  to  a  fact  alleged  to  have  been  perceived  by  any  other 
sense,  or  in  any  other  manner,  it  must  be  the  evidence  of  a  witness  who 
says  he  perceived  it  by  that  sense,  or  in  that  manner; 

If  it  refers  to  an  ojiinion,  or  to  the  grounds  on  which  that  opinion 
is  held,  it  must  be  the  evidence  of  the  person  who  holds  that  opinion  on 
those  grounds. 

3D.— OF  DOCUMENTARY  EVIDENCE. 

Articie   XLIX. 

The  contents  of  documents  may  be  proved  either  by  primary  or 
secondary  evidence.     {Ibid.,  Art.  63.) 

Article   L. 

PRIMARY    evidence. 

Primary  evidence  means  the  document  itself  produced  for  the  inspec- 
tion of  the  Court,  accompanied  by  the  production  of  an  attesting  wit- 
ness in  cases  where  an  attesting  witness  must  be  called  under  provi- 
sions of  Article  52  and  53,  or  an  admission  of  its  contents  proved  to 
have  been  made  by  a  person  whose  admissions  are  relevant  under 
Articles   10-13. 

Where  a  document  is  executed  in  several  parts,  each  part  is  primary 
evidence  of  the  document.     {Ibid.,  Art.  64.) 

Article   LI. 

PROOF    OF    execution    OF    DOCUMENT    REQUIRED    BY    LAW    TO    BE    ATTESTED. 

If  a  document  is  required  bj^  law  to  be  attested,  it  may  not  be  used 
in  evidence    (except  in  the  cases  mentioned  or  referred  to  in  the  next 
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article)  if  there  be  an  attesting  witness  alive,  sane  and  subject  to  the 
process  of  the  Court  until  one  attesting  witness  at  least  has  been  called 
for  the  purpose  of  proving  its  execution. 

If  it  is  shown  that  no  such  attesting  witness  is  alive  or  can  be  found, 
it  must  be  proved  that  the  attestation  of  one  attesting  witness  at  least 
is  in  his  handwriting,  and  that  the  signature  of  the  person  executing 
the  document   is   in  the   handwriting  of   that   person. 

The    rule   extends   to  cases   in  which — 

The  document  has  been  burnt  or  cancelled; 

The  subscribing  witness   is  blind; 

The  person  by  whom  the  document  was  executed,  is  prepared  to  tes- 
tify to  his  own  execution  of  it; 

The  person  seeking  to  prove  the  document,  is  prepared  to  prove  an 
admission  of  its  execution  by  the  person  who  executed  it,  even  if  he  is 
a  party  to  the  cause,  unless  such  admission  be  made  for  the  purpose  of 
or  has  reference  to  the  cause. 

Akticle  LI  I. 

CASES    IN    WHICH    ATTESTING    WITNESS    NEED    NOT    BE     CALLED. 

In  the  following  cases,  and  in  the  case  mentioned  in  Article  58,  but 
in  no  other,  a  person  seeking  to  prove  the  execution  of  a  document 
required  by  law  to  be  attested,  is  not  bound  to  call  for  that  purpose 
the  attesting  witness  or  the  party  who  executed  the  deed,  or  to  prove 
the  handwriting  of  any  such  party  or  attesting  witness. 

(1)  Where  he  is  entitled  to  give  secondary  evidence  of  the  con- 
tents under   Article  56. 

(2)  Where  his  opponent  produces  it  when  called  upon  and  claims 
an  interest  under  it  in  reference  to  the  subject  matter  of  the  suit. 

(3)  When  the  person  against  whom  the  document  is  sought  to  be 
proved,  is  a  public  officer  bound  by  law  to  procure  its  due  execution 
and  who  dealt  with  it  as  a  document  duly  executed. 

(4)  The  absence  of  a  witness  to  any  bond  or  note  shall  not  be 
deemed  a  good  cause,  by  any  Court  of  justice,  for  postponing  a  trial 
respecting  the  same;  but  the  signature  to  such  bond  or  note  may  be 
proved  by  other  testimony;  unless  the  defendant,  in  his  answer,  shall 
swear,  or  affirm,  according  to  the  form  of  his  religious  profession,  that 
the  signature  of  the  bond  or  note  in  suit  is  not  his  or  hers. 

In  case  the  defendant  or  defendants  should  be  executors  or  admin- 
istrators, the  cause  shall  not  be  postponed  for  want  of  the  subscribing 
witness  to  the  bond  or  note  in  suit,  but  the  signature  may  be  proven 
by  other  testimony;  unless  one  of  the  executors  or  administrators,  who 
are  defendants,  shall  swear,  or  affirm,  as  aforesaid,  in  his  answer,  that 
they  have  cause  to  believe  the  signature  to  such  bond  or  note  is  not 
the  testator's  or  intestate's,  as  the  case  may  be.  (Ibid.,  Art.  67.  Civil 
Code,  Sees.  3988  and'  3989.) 
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Article  LIII. 

proof  when  attesting  witness  denies  the  execution. 

If  the  attesting  witness  denies  or  does  not  recollect  the  execution  of 
the  document,  its  execution  maj^  be  proved  by  other  evidence.  (Stephens 
Ev.,  Art.  69.) 

Article  LIV. 

secondary  evidence. 

Secondary    evidence    means — 

(1)  Examined  copies,  exemplifications,  office  copies  and  certified 
copies. 

(2)  Other  copies  made  from  the  original  proved  to  be  correct. 

(3)  Counterparts  of  documents  as  against  the  parties  who  did  not 
execute  them. 

(4)  Oral  accounts  of  the  contents  of  a  document  given  by  some  person 
who  has  himself  seen  it.     (Ibid.,  Art.  70.) 

Article  LV. 

cases  in   which   secondary  evidences  relating   to   documents   may   be 

GIVEN. 

Secondary  evidence  may  be  given  of  the  contents  of  a  document  in 
the  following  cases: 

(a)  Where  the  original  is  shown  or  appears  to  be  in  the  possession 
or  power  of  the  adverse  party;  and  where,  after  notice  mentioned  in 
Article  56,  he  does  not  produce  it- 

(b)  When  the  original  is  shown  or  appears  to  be  in  the  possession 
or  power  of  a  stranger,  not  legally  bound  to  produce  it,  and  who 
refuses  to  produce  it  after  being  served  with  a  subpoena  duces  tecum, 
or  after  being  sworn  as  a  witness,  and  asked  for  the  document,  and 
liaving  admitted  that  it  is  in  Court. 

(c)  When  the  original  has  been  destroyed  or  lost,  and  proper  search 
has   been   made    for   it. 

In  this  State,  a  copy  of  any  administration  bond,  guardianship  bond. 
Constable's  bond,  bond  of  a  trustee,  or  bond  of  the  committee  of  a 
lunatic,  and  all  other  instruments  in  writing,  which,  by  law,  are  required 
or  permitted  to  be  in  writing,  and  kept  in  a  public  office,  certified  by 
the  officer  having  the  custody  of  the  same,  shall  be  admitted  in  evi- 
dence in  any  of  the  Courts  of  this  (State,  on  thirty  days'  previous 
notice  of  the  intention  to  offer  such  copy  being  given  to  the  party 
against  whom  it  is  to  be  offered,  or  his  or  her  attorney. 

Copies  of  all  papers  filed  in  the  office  of  the  State  Superintendent  of 
Education,  and  his  official  acts,  may  be  certified  by  him^  and  when 
so  certified  shall  be  evidence  equally  and  in  like  manner  as  tlie  orig- 
inal papers. 

A  copy  of  any  entry  in  the  official  books  of  any  Sheriff,  certified  to 
by  the  oath  of  such  Sheriff',  before  the  Clerk  of  the  Court  of  Com- 
mon  Pleas   and   General   Sessions,   under  the   seal   of  said   Court,   shall 
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be  received  as  competent  evidence  by  any  of  the  Courts  of  this  State, 
except  causes  tried  in  the  County  where  the  said  books  are  kept:  Pro- 
vided, That  ten  days'  notice  in  writing  of  intention  to  offer  such  copy 
be  first  given  to  the  opposite  party,  his  attorney  or  solicitor. 

Copies  of  grants  and  plats  of  land  issued  under  the  authority  of 
this  State,  certified  by  the  Secretary  of  State,  or  certified  copies  of 
grants,  under  the  authority  of  the  State  of  North  Carolina,  may  be 
produced  in  evidence  in  every  Court  of  this  State:  Provided,  That  the 
person  or  persons  so  applying  to  produce  an  office  copy  of  a  grant  in 
evidence  swear  that  the  original  grant  is  lost,  destroyed,  or  out  of  his, 
her,  or  their  power  to  produce,  and  that  he,  she,  or  they  have  not 
destroyed,  mislaid,  or  in  any  way  willingly,  previous  to  that  time,  put 
it  out  of  his,  her,  or  their  power  to  produce  the  same,  with  an  intention 
to  produce  an  office  copy  of  the  same  evidence:  And  provided,  also. 
That  nothing  herein  contained  shall  be  construed  to  deprive  any  party 
in  possession  of  the  original  grant  of  any  advantage  he  would  have  had 
or  derived  from  possessing  the  same,  in  case  this  section  had  never 
been  passed. 

A  copy  of  any  deed  of  conveyance  of  real  estate  certified  by  the 
Register  of  Mesne  Conveyances  or  Clerk  of  Court  of  the  County  where 
the  same  may  be  recorded,  may  be  produced  in  evidence  in  every 
Court  of  this  State  for  any  party,  plaintiff  or  defendant,  in  like  man- 
ner and  subject  to  the  same  rides  as  are  provided  by  the  foregoing 
section  in  relation  to  grants  and  plats:  Provided,  That  the  party 
intending  to  offer  in  evidence  such  office  copy  shall  give  at  least  ten 
days'  notice  thereof  to  the  opposite  party  or  his  attorney. 

All  exemplifications  of  records,  and  all  deeds  and  bonds,  or  other 
specialties,  all  letters  of  attorney,  procuration,  or  other  powers  in 
writing,  and  all  testimonials,  which  shall  at  any  time  be  produced  in 
any  of  the  Courts  of  this  State,  and  shall  be  attested  to  have  been 
proved,  upon  oath,  under  the  corporation  seal  of  any  Mayor  or  chief 
officer  of  any  city,  borough,  or  town  corporate  in  any  fof-eign  State, 
or  under  the  hand  of  the  Governor  and  public  seal  of  any  State  in 
America,  or  under  the  notarial  seal  of  any  Notary  Public,  shall  be 
deemed  and  adjudged  good  and  sufiicient  in  law,  in  any  of  the  Courts 
of  judicature  in  this  State,  as  if  the  witnesses  to  such  deeds  were 
produced  and  proved  the  same  viva  voce,  except  as  hereinafter  provided. 

No  testimonial,  probate,  certificate,  or  other  instrument  under  seal 
of  any  foreign  Court  of  law.  Notary  Public,  or  other  Magistrate  or 
person  qualified  and  empowered  to  give  the  same,  shall  be  received  in 
the  Courts  of  the  State  as  evidence  of  any  debt  due  or  dtemand  owing 
by  any  person  or  persons  resident  within  the  limits  of  this  State:  Pro- 
vided, nevertheless.  That  if  it  shall  appear  to  the  Court  that  the  testi- 
monials, probates,  certificates,  or  other  instruments  of  writing  for  the 
purposes  aforesaid,  which  have  been,  or  shall  be  hereafter,  issued  from 
any  of  the  Courts  of  this  State,  or  by  any  of  the  officers  thereof  author- 
ized and  empowered  to  give  the  same,  are  received  and  allowed  as 
evidence  in  the  Courts  of  such   foreign  country,  then  such  instruments 
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of  writing  shall  be  received   in   evidence   in  the   Ck>drts   of  this   State. 
(CivU  Code,  Sees.  3996,  3997,  3998,  3999,  4000,  4003  and  4004.) 

It  shall  be  competent  to  introduce  in  evidence  any  instrument  pur- 
porting to  be  the  original  or  copy  of  any  way  bill,  receipt,  bill  of  lading, 
or  similar  instrument  issued  by  any  common  carrier,  as  prima  facie 
evidence  that  the  same  is  genuine  or  is  a  true  and  correct  copy:  Pro- 
vided, The  adverse  party  shall  fail,  upon  due  notice  given,  to  produce 
the   original  instrument.      (Civil   Code,   Sec.  4015.) 

Article    LVI. 

rules  as  to  notice  to  produce. 

Secondary  evidence  of  the  contents  of  the  documents  referred  to  in 
Article  35,  may  not  be  given  unless  the  party  proposing  to  give  such 
secondary   evidence   has: 

If  the  original  is  in  the  possession  or  under  the  control  of  the  adverse 
party,  given  him  such  notice  to  produce  it  as  the  Court  regards  as 
reasonably  sufficient,  to  enable  it  to  be  procured,  or  has: 

If  the  original  is  in  the  possession  of  a  stranger  to  the  action,  served 
him  with  a  subpoena  duces  tecum,  requiring  its  production. 

Such  notice  is  not  required  in  order  to  render  secondary  evidence 
admissible  in  any  of  the   following  cases: 

(1)  When  the  document  to  be  proved  is  itself  notice. 

(2)  When  the  action  is  founded  upon  the  assumption  that  the  docu- 
ment is  in  the  possession  or  power  of  the  adverse  party,  and  requires 
its  production. 

(3)  When  it  appears  or  is  proved  that  the  adverse  party  has  obtained 
possession  of  the  original  from  a  party  subpoenaed  to  produce  it. 

(4)  When  the  adverse  party  or  his  agent  has  the  original  in  Court. 
(Stephens  Ev.,  Art.  71.) 

Article   LVII. 

presumptiox   as  to  date   of  a  document. 

When  any  document  bearing  a  date  has  been  proved,  it  is  presumed 
to  have  been  made  on  the  day  on  which  it  bears  date,  and  if  more 
docmnents  than  one  bear  date  on  the  same  daj',  they  are  presumed  to 
have  been  executed  in  the  order  necessary  to  effect  the  object  for  which 
they  are  executed,  but  independent  proof  of  the  correctness  of  the  date 
will  be  required  if  the  circumstances  are  such  that  collusion  as  to  the 
date  might  be  produced,  and  would  if  practiced,  injure  any  person  or 
defeat  the  objects  of  any  law.     {Ibid.,  Art.  85.) 

Article  LVIII. 

PRESUMPTION    AS    TO    SEALING    AND    DELI\T:RY    OF    DEEDS. 

When  any  document  purporting  to  be  a  deed,  appears  or  is  proved 
to  be  or  to  have  been  signed  and  duly  attested,  it  is  presumed  to  have 
been  sealed  and  delivered,  although  no  impression  of  a  seal  appears 
thereon.     (Ibid.,   Art.  87.) 

The  rule  is  not  uniform.     (2  Greenleaf,  Sees.  296,  247.) 
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Akticle  LIX. 

presumptiok  as  to  docttments  thirty  years  old. 

Where  any  document  purporting  or  proved  to  be  thirty  years  old 
is  produced  from  any  custody  which  the  Judge  in  the  particular  case 
considers  proper,  it  is  presumed  that  the  signature  and  every  other 
part  of  such  document  which  purports  to  be  in  the  handwriting  of  any 
particular  person,  is  in  that  person's  handwriting,  and  in  the  case  of  a 
document  attested  or  executed,  that  it  was  duly  executed  and  attested 
by  the  persons  by  whom  it  purports  to  be  executed  and  attested,  and 
the  attestation  of  execution  need  not  be  proved^  even  if  the  attesting 
witness  is  alive  and  in  Court. 

Documents  are  said  to  be  in  proper  custody  if  they  are  in  the  place 
tvhich,  and  under  the  care  of  the  person  with  whom  they  would  natu- 
rally be;  but  no  custody  is  improper  if  it  is  proved  to  have  had  a 
legitimate  origin,  or  if  the  circumstances  of  the  particular  case  are 
such  as  to  render  such  an  origin  probable.     (Ibid.,  Art.  88.) 

Article    LX. 
presumption  as  to  alterations. 

No  person  producing  any  document  which  upon  its  face  appears  to 
have  been  altered  in  a  material  part,  can  claim  under  it  the  enforce- 
mient  of  any  right  created  by  it,  unless  the  alteration  was  made  before 
the  completion  of  the  document  or  with  the  consent  of  the  party  to  be 
charged  under  it  or  his  representatives  in  interest. 

This  rule  extends  to  cases  in  which  the  alteration  was  made  by  a 
stranger  whilst  the  document  was  in  the  custody  of  the  person  pro- 
ducing it,  but  without  his   knowledge   or  leave. 

Alterations  and  interlineations  appearing  on  the  face  of  a  deed  are, 
in  absence  of  all  evidence  relating  to  them,  presumed  to  have  been 
made  before  the  deed  was  completed. 

Alterations  and  interHneations  appearing  on  the  face  of  a  will  are, 
in  the  absence  of  all  evidence  relating  to  them,  presumed  to  have  been 
made  after  the  execution  of  the  will. 

There  is  no  presumption  as  to  the  time  when  alterations  and  inter- 
lineations, appearing  on  the  face  of  writings  not  under  seal,  were  made, 
except  that  it  is  presumed  that  they  were  so  made  that  the  making 
would    not    constitute    an    offense. 

An  alteration  is  said  to  be  material  when,  if  it  had  been  made  with 
the  consent  of  the  party  charged,  it  would  have  affected  his  interest  or 
varied  his  obligations  in  any  way  whatever. 

An  alteration  which  in  no  way  affects  the  rights  of  the  parties  or  the 
legal  effect  of  the  instrument  is  immaterial.     (Ibid.,  Art.  89.) 

Article   LXI. 

e\^dence    of   terms    op   contracts,    grants,    and    other    dispositions    of 
property   reduced   to   a   documentary   form. 

When  any  judgment  of  any  other  judicial  or  official  proceeding,  or 
any  other  disposition  of  property  has  been  reduced  to  the  form   of  a 
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document  or  series  of  documents,  no  evidence  may  be  given  of  such 
judgment  or  proceeding  or  of  the  terms  of  such  contract,  grant  or  other 
disposition  of  property,  except  the  document  itself,  or  secondary  evi- 
dence of  its  contents  in  cases  in  which  secondary  evidence  is  admis- 
sible under  the  provisions  hereinbefore  contained. 

Nor  may  the  contents  of  any  such  document  be  contradicted,  altered, 
added  to,  or  varied  by  parol  evidence. 

Provided  that  any  of  the  following  matters  maj^  be  proved. 

(1)  Fraud,  intimidation,  illegality,  want  of  due  execution,  want  of 
capacity  in  any  contracting  party,  the  fact  that  it  is  wrongly  dated, 
want  or  failure  of  consideration,  or  mistake  in  fact  or  law,  or  any 
matter  which  if  proved  would  produce  any  effect  upon  the  validity  of 
any  document,  or  of  any  part  of  it,  or  which  would  entitle  any  person 
to  any  judgment  decree  or  order   relating  thereto. 

(2)  The  existence  of  any  separate  oral  agreement  as  to  any  matter 
on  which  the  document  is  silent,  and  which  is  not  inconsistent  with  its 
terms,  if  from  the  circumstances  of  the  case,  the  Court  infers  that  the 
parties  did  not  intend  the  document  to  be  a  complete  and  final  state- 
ment of  the  whole  of  the  transaction  between  them. 

(3)  I^e  existence  of  any  separate  oral  agreement,  constituting  a 
condition  precedent  to  the  attaching  of  any  obligation  under  such  con- 
tract, grant  or  disposition  of  property. 

(4)  The  existence  of  any  distinct  subsequent  oral  agreement  to 
rescind  or  modify  any  such  contract,  grant  or  disposition  of  property, 
provided  said  agreement  is  not  invalid  under  the  Statute  of  Frauds 
or  otherwise. 

(5)  Any  usage  or  custom  by  which  incidents  not  expressly  mentioned 
in  any  contract  are  annexed  to  contracts  of  that  description;  unless  the 
annexing  of  such  incident  to  such  contract  would  be  repugnant  to  or 
inconsistent  with  the  express  terms  of  the  contract. 

Oral  evidence  of  a  transaction  is  not  excluded  by  the  fact  that  a 
documentary  memorandum  of  it  was  made,  if  such  memorandum  was 
not  intended  to  have  a  legal  effect  as  a  contract,  or  other  disposition  of 
property. 

Oral  evidence  of  the  existence  of  a  legal  relation  is  not  excluded  by 
the  fact  that  it  has  been  created  by  a  document,  when  the  fact  to  be 
proved  is  the  existence  of  the  relationship  itself,  and  not  the  terms  on 
which  it  was  established  or  is  carried  on. 

The  fact  that  a  person  holds  a  public  office  need  not  be  proved  by  the 
production  of  his  written  or  sealed  appointment  thereto,  if  he  is  shown 
to  have  acted  in  it.     76id.,  Art.  96.) 

Article    LXII. 

what  evidexce   may  be  takex   for  the   ixterpretatiox   of  documents. 

(1)  Putting  a  construction  upon  a  document,  means  ascertaining  the 
meaning  of  the  signs  or  words  made  upon  it,  and  their  relation  to 
facts. 

(2)  In  order  to  ascertain  the  meaning  of  the  signs  and  words  made 
upon  a  document,  oral  evidence  may  be  given  of  the  meaning  of  illegible 
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or  not  commonly  intelligible  characters  of  foreign,  obsolete,  technical, 
local  and  provincial  expressions,  of  abbreviations,  and  of  common 
words,  which,  from  the  context,  appears  to  have  been  used  in  a  peculiar 
sense;  but  evidence  may  not  be  given  to  show  that  common  words,  the 
meaning  of  which  is  plain,  and  which  do  not  appear  from  the  context 
to  have  been  used  in   a  peculiar  sense,  were  in   fact  so  used. 

(3)  If  the  words  of  a  document  are  so  defective  or  ambiguous  as  to 
be  unmeaning,  no  evidence  can  be  to  show  what  the  author  of  the  docu- 
ment  intended   to  say. 

(i)  In  order  to  ascertain  the  relation  of  the  words  of  a  document 
to  facts,  every  part  may  be  proved  to  which  it  refers,  or  may  probably 
have  been  intended  to  refer,  or  which  identifies  any  person  or  thing 
mentioned  in  it.  Such  facts  are  hereinafter  called  the  circumstances 
of  the  case. 

(.5)  If  the  words  of  a  document  have  a  proper  legal  meaning,  anu 
also  a  less  proper  meaning,  they  must  be  deemed  to  have  their  proper 
legal  meaning,  unless  such  a  construction  would  be  unmeaning  in  ref- 
erence to  the  circumstances  of  the  case,  in  which  case  they  may  be 
interpreted   according  to   their   less   proper   meaning. 

(6)  If  the  document  has  one  distinct  meaning  in  reference  to  the 
circumstances  of  the  case,  it  must  be  construed  accordingly,  and  evi- 
dence to  show  that  the  author  intended  to  express  some  other  meaning 
is  not  admissible. 

(7)  If  the  document  applies  in  part,  but  not  with  accuracy  to  the 
circumstances  of  the  case,  the  Court  may  draw  inferences  from  these 
circumstances  as  to  the  meaning  of  the  document,  whether  there  is 
more  than  one,  or  only  one  thing  or  person  to  whom  or  to  which  the 
inaccurate  description  may  appl}\  In  such  cases,  no  evidence  can  be 
given  of  statements  made  by  the  author  of  the  document,  as  to  his 
intentions  in  reference  to  the  matter  to  which  the  document  relates, 
though  evidence  may  be  given  as  to  his  circumstances,  and  as  to  his 
habitual  use  of  language  or  names   for  particular  persons   or  things. 

(8)  If  the  language  of  the  document,  though  plain  in  itself,  applies 
equally  well  to  more  objects  than  one,  evidence  may  be  given  both  of 
the  circumstances  of  the  case,  and  of  statements  made  by  any  party 
to  the  document  as  to  his  intentions  in  reference  to  the  matter  to  which 
the  document  relates. 

(9)  If  the  document  is  of  such  a  nature  that  the  Court  will  presume 
that  it  was  executed  with  any  other  than  its  apparent  intention,  evidence 
may  be  given  to  show  that  it  was  in  fact  executed  with  its  apparent 
intention.     (Ibid.,  Art.  91.) 

Article   LXIII. 

cases  to  which  articles  60  and  61  do  not  apply. 

Articles  60  and  61  apply  only  to  parties  to  documents  and  to  their 
representatives  in  interest ;  only  to  cases  in  which  some  civil  right  or 
civil  liability,  dependent  upon  the  terms  of  a  document  is  in  question. 
Any  person  other  than  a  party  to  a  document,  or  his  representatives  in 


284  The  Law  of  Magistrates. 

interest  may,  notwithstanding  the  existence  of  any  document,  prove 
any  fact  which  he  is  otherwise  entitled  to  prove;  and  any  party  to  any 
document  or  any  representative  in  interest  of  any  such  party,  may  prove 
any  such  fact  for  any  purpose  other  than  that  of  varying  or  altering 
any  right  or  liability  depending  upon  the  terms  of  the  document. 
(Ibid.,  Art.  9-2.) 

4TH.— BURDEN   OF    PROOF. 

Article   LXIV. 
he   who   affirms   must   prove. 
Whoever  desires  any  Court  to  give  judgment  as  to  any  legal  right  or 
liability,  dependent  on  the  existence  or  nonexistence  of  facts  which  he 
asserts  or  denies  to  exist,  must  prove   that   those   facts   do   or  do   not 
exist.     (Ibid.,  Art.  93.) 

Article   LXV. 

presumption  of  innocence. 

If  the  commission  of  a  crime  is  directly  in  issue  in  any  proceeding, 
criminal  or  civil,  it  must  be  proved  beyond  a  reasonable  doubt. 

The  burden  of  proving  that  any  person  has  been  guilty  of  a  crime  or 
wrongful  act,  is  on  the  person  who  asserts  it,  whether  the  commission 
of  such  act  is  or  is  not  directly  in  issue  in  the  action.     (Ibid.,  Art.  94.) 

Article   LXVI. 

ON    WHOM    the    general    BURDEN    OF    PROOF    LIES. 

The  burden  of  proof  in  any  proceeding  lies  at  first,  on  that  party 
against  whom  the  judgment  of  the  Court  would  be  given,  if  no  evidence 
at  all  were  produced  on  either  side,  regard  being  had  to  any  presump- 
tion which  may  appear  on  the  pleadings.  As  the  proceeding  goes  on, 
the  burden  of  proof  may  be  shifted  from  the  party  on  whom  it  vested 
at  first,  by  his  proving  facts  which  raise  a  presumption  in  his  favor. 
(Ibid.,  Art.  95.) 

Article   LXVII. 

burden  of  proof  as  to  particular  fact. 
The  burden  of  proof  as  to  any  particular  fact  lies  on  that  person  who 
wishes  the  Court  to  believe  in  its  existence,  unless  it  is  provided  by 
any  law  that  the  burden  of  proving  that  fact  shall  lie  on  any  particular 
person;  but  the  burden  may  in  the  course  of  the  case  be  shifted  from 
one  side  to  the  other,  and  in  considering  the  amount  of  evidence  neces- 
sary to  shift  the  burden  of  proof,  the  Court  has  regard  to  the  oppor- 
tunities of  knowledge  with  respect  to  the  fact  to  be  proved,  which 
may  be  possessed  by  the  parties  respectively.     (Ibid.,  Art.  96.) 

Article  KXVIII. 

burden   of   proving   fact  to  be   proved   to   make   evidence    admissible. 
The  burden  of  proving  any  fact  necessary  to  be  proved,  in  order  to 
enable  any  person  to  give  evidence  of  any  other  fact,  is  on  the  person 
who  wishes  to  give  such  evidence.     (Ibid.,  Art.  97.) 
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5TH.— PRESUMPTIONS  AND   ESTOPPELS. 
Article   LXIX. 

The  fact  that  any  person  was  born  during  the  continuance  of  a  valid 
marriage  between  his  mother  and  any  man,  or  within  such  a  time  after 
the  dissolution  thereof  and  before  the  celebration  of  another  valid  mar- 
riage, that  his  mother's  husband  could  have  been  his  father,  is  con- 
clusive proof  that  he  is  the  legitimate  child  of  his  mother's  husband 
unless  it  can  be  shown: 

Either  that  his  mother  and  her  husband  had  no  access  to  each  other 
at  any  time  when  he  could  have  been  begotten,  regard  being  had  both 
to  the  date  of  the  birth  and  to  the  physical  condition  of  the  husband; 

Or  that  the  circumstances  of  their  access  (if  any)  were  such  as  to 
render  it  highly  improbable  that  sexual  intercourse  took  place  between 
them  when  it  occurred. 

Neither  the  mother  nor  the  husband  is  a  competent  witness  as  to  the 
fact  of  their  having  or  not  having  sexual  intercourse  with  each  other, 
nor  are  any  declarations  by  them  upon  that  subject  deemed  to  be  rele- 
vant facts  when  the  legitimacy  of  the  woman's  child  is  in  question, 
whether  the  mother  or  the  husband  can  be  called  as  a  witness  or  not, 
provided  that  in  applications  for  affiliation,  orders  where  proof  has 
been  given  of  the  nonaccess  of  the  husband  at  any  time  when  his 
wife's  child  could  have  been  begotten,  the  wife  may  give  evidence  as 
to  the  person  by  whom  begotten.     (Ibid.,  Art.  98.) 

Article  LXX. 
presumption    of    death    from    seven    years'   absence. 

A  person  shown  not  to  have  been  heard  of  for  seven  years  by  those 
(if  any)  who,  if  he  had  been  alive,  would  naturally  have  heard  of  him, 
is  presumed  to  be  dead,  unless  the  circumstances  of  the  case  are  such 
as  to  account  for  his  not  being  heard  of  without  assuming  his  death; 
but  there  is  no  presumption  as  to  the  time  when  he  died,  and  the  burden 
of  proving  his  death  at  any  particular  time,  is  upon  the  person  who 
asserts   it. 

There  is  no  presumption  as  to  the  age  at  which  a  person  died,  who 
is  shown  to  have  been  alive  at  a  given  time,  or  as  to  the  order  in  which 
two  or  more  persons  died  who  are  shown  to  have  died  on  the  same 
accident,  shipwreck  or  battle.     (Ibid.,  Art.  99.) 

Article   LXXI. 

presumption    of    lost    grant. 

When  it  has  been  shown  that  any  person  has  for  a  long  period  of 
time  exercised  any  proprietary  right  which  might  have  been  a  lawful 
origin  by  grant  or  license  from  the  State  or  from  a  private  person,  and 
the  exercise  of  which  might,  and  naturally  would  have  been  prosecuted 
by  the  persons  interested,  if  it  had  not  had  a  lawful  origin,  there  is  a 
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presumption  such  right  had  a  lawful  origin,  and  that  it  was  created  by 
a  proper  instrument  which  has  been  lost.     {Ibid.,  Art.  100.) 

Article  LXXII. 
presumption  of  regularity  axd  of  deeds  to  complete  title. 

When  any  judicial  or  official  act  is  shown  to  have  been  done  in  a 
manner  substantially  regular,  it  is  presumed  that  formal  requests  for 
its  validity  was  complied  with. 

When  a  person  in  possession  of  any  property  is  shown  to  be  entitled 
to  the  beneficial  ownership  thereof,  there  is  a  presumption  that  every 
instrument  has  been  executed  which  it  was  the  legal  duty  of  his  trustees 
to  execute  in  order  to  perfect  his  title.     {Ibid.,  Art.  101.) 

Article  LXXIII. 
estoppel  by  conduct. 

When  one  person,  by  anything  which  he  does  or  says,  or  abstains  from 
doing  or  saying,  intentionally  causes  or  permits  another  person  to 
believe  a  thing  to  be  true,  and  to  act  upon  such  belief  otherwise  than 
but  for  that  belief  he  would  have  acted,  neither  the  person  first  men- 
tioned nor  his  representative  in  interest  is  allowed,  in  any  suit  or  pro- 
ceeding between  himself  and  such  person  or  his  representative  in  interest 
to  deny  the  truth  of  that  thing. 

When  any  person  under  a  legal  duty  to  any  other  person  to  conduct 
himself  with  reasonable  caution  in  the  transaction  of  any  business, 
neglects  that  duty,  and  when  the  person  to  whom  the  duty  is  owing 
alters  his  position  for  the  worse  because  he  is  misled  as  to  the  conduct 
of  the  negligent  person  by  a  fraud,  of  which  such  neglect  is  in  the 
natural  course  of  things  the  proximate  cause,  the  negligent  person  is 
not  permitted  to  deny  that  he  acted  in  the  manner  in  which  the  other 
person  was  led  by  such  fraud  to  believe  him  to  act.     {Ibid.,  Art.  102.) 

Articije  LXXIV. 

estoppel  of  tenant  and  licensee. 

No  tenant  and  no  person  claiming  through  any  tenant  of  any  land 
or  hereditament  of  which  he  has  been  let  into  possession,  or  for  which 
he  has  paid  rent,  is,  till  he  has  given  up  possession,  permitted  to  deny 
that  the  landlord  had,  at  the  time  when  the  tenant  was  let  into  posses- 
sion or  paid  the  rent,  a  title  to  such  land  or  hereditament,  and  no  per- 
son who  came  upon  any  land  by  the  license  of  the  person  in  possession 
thereof,  is,  whilst  he  remains  on  it,  permitted  to  deny  that  such  person 
had  a  title  to  such  possession  at  the  time  when  such  license  was  given. 
{Ibid.,  Art.  103.) 

Article  LXXV. 

estoppel  of  acceptor  of  bill  of  exchange. 

No  acceptor  of  a  bill  of  exchange  is  permitted  to  deny  the  signature 
of  the  drawer,  or  his  capacity  to  draw,  or  if  the  bill  is  payable  to  the 
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order  of  the  drawee,  his  capacity  to  endorse  the  bill,  though  he  may 
deny  the  fact  of  endorsement,  nor  if  the  bill  be  drawn  by  a  procuration 
of  the  authority  of  the  agent,  by  whom  it  passes  to  be  drawn,  to  draw 
in  the  name  of  the  principal,  though  he  may  have  his  authority  to 
endorse  it.     {Ibid.,  Art.  104.) 

Article  LXXVI. 

estoppel  or  bailee,  agent  and  licensee. 

No  bailee,  agent  or  licensee  is  permitted  to  deny  that  the  bailor,  prin- 
cipal, or  licensor,  by  wnom  any  goods  were  entrusted  to  any  of  them, 
respectively,  was  entitled  to  those  goods  at  the  time  when  they  were  so 
entrusted:  Provided,  That  any  such  bailee,  agent,  or  licensee  may  show 
that  he  was  compelled  to  deliver  up  any  such  goods  to  some  person 
who  had  a  right  to  them  as  against  his  bailor,  principal  or  licensor,  or 
that  his  bailor,  principal  or  licensor,  wrongfully  and  without  notice  to 
the  bailee,  agent  or  licensee,  obtained  the  goods  from  a  third  person 
who  has  claimed   them    from  such   bailee,   agent   or  licensee. 

Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorser  for 
valuable  consideration,  representing  goods  to  have  been  shipped  on 
board  of  a  vessel  is  conclusive  proof  of  that  shipment  as  against  the 
master  or  other  person  signing  the  same,  notwithstanding  that  such 
goods,  or"  some  part  thereof,  may  not  have  been  so  shipped,  unless  such 
holder  of  the  bill  of  lading  had  actual  notice  at  the  time  of  receiving 
the  same  that  the  goods  had  not  been  in  part  laden  on  board:  Provided, 
That  the  master  or  other  person  so  signing  may  exonerate  himself  in 
respect  to  such  misrepresentation  by  showing  that  it  was  caused  without 
any  default  on  his  part,  and  wholly  by  the  fraud  of  the  shipper  or  of 
the  holder,  or  some  person  under  whom  the  holder  holds.  {Ibid., 
Art.  105.) 

6TH.— OF  THE  COMPETENCY  OF  WITNESSES. 

Article  LXXVI  I. 

WHO    MAY    TESTIFY. 

All  persons  are  competent  to  testify  in  all  cases  except  as  hereinafter 
excepted.     {Ibid.,  Art.  106.) 

Article  LXXVIII. 

WHAT    witnesses     ARE     INCOMPETENT. 

A  witness  is  incompetent  if  in  the  opinion  of  the  Judge  he  is  pre- 
vented from  extreme  youth,  disease  affecting  his  mind,  or  any  cause  of 
the  same  kind  from  recollecting  the  matter  on  which  he  is  to  testify, 
from  understanding  the  questions  that  are  put  to  him,  from  giving 
rational  answers  to  those  questions,  or  from  knowing  that  he  ought  to 
speak   the   truth. 

A  witness  unable  to  speak  or  hear  is  not  incompetent,  but  may  give 
his  evidence  by  writing  or  by  signs,  or  in  any  other  manner  in  which  he 
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can   make   it   intelligible,   but   such   writing   must   be   written   and   such 
signs  made  in  open  Court.     {Ibid.,  Art.  107.) 

By  Statute  in  this  State,  on  the  trial  of  any  issue  found,  or  of  any 
matter  of  question,  or  any  inquiry  arising  in  any  suit,  action  or  pro- 
ceeding in  any  Court  of  justice  in  the  State,  or  before  any  person  hav- 
ing, by  law,  or  consent  of  parties,  authority  to  receive,  hear  and  exam- 
ine evidence,  the  parties  thereto,  and  the  persons  in  whose  behalf  any 
such  action  or  other  proceeding  may  be  brought  or  defended,  and  any 
and  all  persons  interested  in  the  same,  except  as  hereinafter  excepted, 
shall  be  competent  and  compellable  to  give  evidence  either  viva  voce  or 
by  deposition,  according  to  the  practice  of  the  Court,  on  behalf  of  either 
of  the  parties  to  the  said  action  or  other  proceeding:  Provided,  That 
nothing  herein  contained  shall  be  understood  to  prevent  either  party 
from  introducing  evidence  to  contradict  or  impeach  the  testimony  of 
parties  having  interest,  and  made  competent  by  this  chapter  to  testify. 
(Code  of  Ci\il  Procedure,  Sees.  391,  393,  393,  394,  396,  397.) 

Article  LXXIX. 

c03ipetexcy  ix   crimixal  cases. 

In  the  trial  of  all  criminal  cases,  the  defendant  shall  be  allowed  to 
testify  (if  he  desires  to  do  so,  and  not  otherwise)  as  to  the  facts  and 
circumstances   of  the   case.      (Criminal   Code,   Sec.   90.) 

No  person  shaU  be  required  to  answer  anj'^  question  tending  to  crim- 
inate himself,  nor  shall  husband  or  wife  be  required  to  disclose  any 
communication  made  to  each  other  during  their  coverture;  nor  shall 
testimony  given  under  the  preceding  section  be  afterwards  used  against 
him  in  any  other  criminal  case,  except  upon  an  indictment  for  perjury, 
founded  on  that  testimony.     (Ibid.,  Sec.  91.) 

Article   LXXX. 

evidence  to  be  takex  upox  oath,  except  ix  certaix   cases. 

All  oral  evidence  given  in  any  proceeding  must  be  given  upon  oath, 
but  if  any  person  called  as  a  witness  refuses  or  is  unwilling  to  be  sworn 
from  alleged  conscientious  motives,  and  shall  make  solemn  and  con- 
scientious declaration  according  to  the  force  of  his  profession  in  any 
matter  or  cause,  such  declaration  and  affirmation  shall  be  held  and 
taken  as  valid  and  etfectual  to  all  intents  and  purposes,  as  if  such  per- 
son had  taken  an  oath  on  the  Holj'  Evangelists  of  Almighty  God.  (See 
Civil  Code,  Sec.  3930.) 

7TH.— EXAMINATION    OF    WITNESSES. 

Article  LXXXI. 

No  person  offered  as  a  witness  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action. 

A  party  to  an  action  or  special  proceeding  in  any  and  all  Courts, 
and  before  any  and  all  officers  and  persons  acting  judicially,  may 
be  examined  as  a  witness  on  his  own  behalf,  or  in  behalf  of  any  other 
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partj%  conditionally,  on  commission,  and  upon  the  trial  or  hearing  in 
the  case,  in  the  same  manner  and  subject  to  the  same  rules  of  exami- 
nation as  any  other  witness:  Provided,  however,  That  no  party  to  the 
action  or  proceeding,  nor  any  person  who  has  a  legal  or  equitable 
interest  which  may  be  affected  by  the  event  of  the  action  or  proceed- 
ing, nor  any  person  who,  previous  to  such  examination,  has  had  such 
an  interest,  however  the  same  may  have  been  transferred  to,  or  come 
to  the  party  to  the  action  or  proceeding,  nor  any  assignor  of  any- 
thing in  controversy  in  the  action,  shall  be  examined  in  regard  to  an_v 
transaction  or  communication  between  such  witness  and  a  person  at 
the  time  of  such  examination,  deceased,  insane,  or  lunatic,  as  a  witness 
against  a  party  then  prosecuting  or  defending  the  action  as  executor, 
administrator,  heir  at  law,  next  of  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  deceased  person,  or  as  assignee  or  committee  of  such 
insane  person  or  lunatic,  when  such  examination,  or  any  judgment 
or  determination  in  such  action  or  proceeding,  can  in  any  manner 
affect  the  interest  of  such  witness  or  the  interest  previously  owned 
or  represented  by  him.  But  when  such  executor,  administrator,  heir 
at  law,  next  of  kin,  assignee,  legatee,  devisee,  survivor,  or  committee, 
shall  be  examined  on  his  own  behalf  in  regard  to  such  transaction  or 
communication,  or  the  testimony  of  such  deceased  or  insane  person 
or  lunatic,  in  regard  to  such  transaction  or  communication  (however 
the  same  may  have  been  perpetuated  or  made  competent)  shall  be 
given  in  evidence  on  the  trial  or  hearing  in  behalf  of  such  executor, 
administrator,  heir  at  law,  next  of  kin,  assignee,  legatee,  devisee,  sur- 
vivor, or  committee,  then  all  other  persons  not  otherwise  rendered 
incompetent  shall  be  made  competent  witnesses  in  relation  to  such 
transaction  or  communication  on  said  trial  or  hearing.  Nothing  con- 
tained in  Section  8  of  this  Code  of  Procedure  shall  be  held  or  con- 
strued to  affect  or  restrain  the  operation  of  this  section. 

1.  In  any  trial  or  inquiry  in  any  suit,  action,  or  proceeding  in  any 
Court,  or  before  any  person  having,  by  law,  or  consent  of  parties, 
authority  to  examine  witnesses  or  hear  evidence,  the  husband  or  wife 
of  any  party  thereto,  or  of  any  person  in  whose  behalf  any  such  suit, 
action,  or  proceeding  is  brought,  prosecuted,  opposed,  or  defended, 
shall,  except  as  hereinafter  stated,  be  competent  and  compellable  to 
give  evidence,  the  same  as  any  other  witness,  on  behalf  of  any  party 
to  such  suit,  action,  or  preceding. 

2.  No  husband  or  wife  shall  be  compellable  to  disclose  any  con- 
fidential communication  made  by  one  to  the  other  during  their  marriage. 
(Code  of  Civil  Procedure,  Sees.  437  and  438.) 

Article  LXXXII. 
examination  in  chief,  cross-examination  and  re-examination. 

Witnesses  examined  in  open  Court  must  be  first  examined  in  chief, 
then  cross-examined,  and  then  re-examined.     (Stephens,  Art.  126.) 

Whenever  any  witness  has  been  examined  in  chief,  or  has  been  inten- 
tionally  sworn,   the   opposite   party   has   a   right   to   cross-examine;   but 
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the  opposite  party  is  not  entitled  to  cross-examination  merely  because 
a  witness  has  been  called  to  produce  a  document  on  a  subpoena  duces 
licum,  or  in  order  to  be  identified. 

The  Court  may  in  all  cases  permit  a  witness  to  be  recalled  either  for 
f I  rther  examination  in  chief  or  further  cross-examination,  and  if  it 
does  so,  the  parties  have  the  right  of  further  cross-examination  and 
fi:  rther    re-examination    respectively. 

If  a  witness  dies,  or  becomes  incapable  of  being  further  examined  at 
Miy  stage  of  his  examination,  the  evidence  taken  before  he  became 
in'apable  is   good. 

If  in  the  course  of  a  trial  a  witness  who  was  supposed  to  be  com- 
petent appears  to  be  incompetent,  his  evidence  may  be  withdrawn  from 
tl.e  jury,  and  the  same  may  be  left  to  their  decision  independently  of 
it.     (Stephens  Ev.,  Art.   126.) 

Article    LXXXIII. 

to  what  matters  cross-exajiixation  and  he-examination  must  be 

directed. 

The  examination  and  cross-examination  must  relate  to  facts  in  issue 
or  relevant  or  deemed  to  be  relevant  thereto,  but  the  cross-examination 
need  not  be  confined  to  the  facts  to  which  the  witness  testified  to  on  his 
examination  in  chief. 

The  examination  must  be  directed  to  the  explanation  of  matters 
referred  to  in  cross-examination,  and  if  new  matter  is,  by  permission 
of  Court,  introduced  in  re-examination,  the  adverse  party  may  further 
cross-examine  on  that  matter.     (Stephens  Ev.,  Art.  127.) 

Article    LXXXIV. 

Questions  suggesting  the  answer  which  the  person  putting  the  ques- 
tion wishes  or  expects  to  receive,  or  suggesting  disputed  facts  as  to 
which  the  witness  is  to  testif)',  must  not,  if  objected  to  by  the  adverse 
party,  be  asked  in  the  examination  in  chief,  or  a  re-examination,  except 
with  the  permission  of  the  Court,  but  such  questions  may  be  asked  in 
cross-examination.      (Ibid.,  Art.   128.) 

Article  LXXXV. 

When  a  witness  is  cross-examined,  he  may,  in  addition  to  the  ques- 
tions hereinbefore  referred  to,  be  asked  any  questions  which  lead^— 

(1)  To  test  his  accuracy,  veracity  or  credibility,  or 

(2)  To  shake  his  credit  by  injuring  his  character. 

He  may  be  compelled  to  answer  any  such  question,  however  irrele- 
vant it  may  be  to  the  facts  in  issue,  and  however  disgraceful  the  answer 
may  be  to  himself,  except  that  he  is  not  bound  to  answer  any  question 
that  may  subject  him  to  a  criminal  charge.     (Ibid.,  Art.  129.) 
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Article    LXXXVI. 

exclusion    of    evidence    to    contradict   answers    to    questions    testing 

veracity. 

When  a  witness  under  cross-examination  has  been  asked  and  has 
answered  any  question  which  is  relevant  to  the  inquiry  only  in  so  far 
as  it  tends  to  shake  his  credit  by  injuring  his  character,  no  evidence 
can   be   given   to   contradict   him   except   in   the    following  cases: 

(1)  If  a  witness  is  asked  whether  he  has  been  previously  convicted 
of  any  felony  or  misdemeanor,  and  denies  it  or  does  not  admit  it  or 
refuses  to  answer,  evidence  may  be  given  of  his  previous  conviction 
thereof. 

(2)  If  a  witness  is  asked>  any  question  tending  to  show  that  he  is 
not  impartial,  and  answers  it  by  denying  the  facts  suggested,  he  may 
be  contradicted.     (Ibid.,  Art.  130.) 

Article   LXXXVII. 

statements  inconsistent  with  present  testimony  may  be  proved. 

Every  witness  under  cross-examination  in  any  proceeding,  civil  or 
criminal,  may  be  asked  whether  he  has  made  any  former  statement 
relative  to  the  subject  matter  of  the  action  and  inconsistent  with  his 
present  testimony,  the  circumstances  of  the  supposed  statement  being 
referred  to  sufficiently  to  designate  the  particular  occasion,  and  if  he 
does  not  distinctly  admit  that  he  made  such  a  statement,  proof  may  be 
given  that  he  did  in  fact  make  it. 

The  same  course  may  be  taken  with  a  witness  upon  his  examination 
in  chief,  if  the  Judge  is  of  the  opinion  that  he  is  hostile  to  the  party  by 
whom  he  was  called,  and  permits  the  question.     (Stephens  Ev.,  Art.  131.) 

Article  LXXXVIII. 

A  witness  under  cross-examination,  or  a  witness  whom  the  Judge, 
under  the  previous  article,  has  permitted  to  be  examined  by  the  party 
who  called  him  as  to  previous  statements  inconsistent  with  his  present 
testimony,  may  be  questioned  as  to  previous  statements  made  by  him 
in  writing  or  reduced  into  writing,  relative  to  the  subject  matter  in  the 
cause,  without  such  writing  being  shown  to  him,  or  being  proved  in  the 
first  instance;  but  if  it  is  intended  to  contradict  him  by  the  writing, 
his  attention  must,  before  such  contradictory  proof  can  be  given,  be 
called  to  those  parts  of  the  writing  which  are  to  be  used  for  the  pur- 
pose of  contradicting  him.  The  Judge  may  at  any  time  require  the 
document  to  be  produced  for  his  inspection,  and  may  thereupon  make 
5uch  use  of  it  for  the  purposes  of  the  trial  as  he  thinks  fit.  (Ibid., 
Art.  132.) 

Article   LXXXIX. 

The  credit  of  any  witness  may  be  impeached  by  the  adverse  party, 
by  the  evidence  of  persons  who  swear  that  they,  from  their  knowledge 
of   the   witness,  believe   him   to   be   unworthy   of   credit   upon   his   oath. 
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Such  persons  may  not,  upon  their  examination  in  chief,  give  reasons 
for  their  belief,  but  thej'  may  be  asked  their  reason  in  cross-examina- 
tion, and   their  answer  cannot  be   contradicted. 

No  such  evidence  may  be  given  by  the  party  by  whom  any  witness 
is  called,  but  when  such  evidence  is  given  by  the  adverse  party,  the 
party  who  called  the  witness  may  give  evidence  in  reply  to  show  that 
the  witness  is  worthy  of  credit.     {Ibid.,  Art.  133.) 

Article  LC. 

When  a  man  is  prosecuted  for  rape  or  an  attempt  to  ravish,  it  may 
be  shown  that  the  woman  against  whom  the  offense  was  committed 
was  of  a  generally  immoral  character,  although  she  is  not  cross-exam- 
ined on  the  subject.  The  woman  in  such  a  case  may  be  asked  whether 
she  has  had  connection  with  other  men,  but  her  answer  cannot  be  con- 
tradicted. She  may  also  be  asked  whether  she  had  connection  on  other 
occasions  with  the  prisoner,  and  if  she  denies  it  she  (probably)  may 
be  contradicted.     {Ibid.,  Art.  134.) 

Article    LCI. 

WHAT   DECLARATIOXS    jMAY    BE    I'ROVEX    IX    REFERENCE    TO   DECLARATIONS    RELE- 
VANT   UNDER    ARTICLES    18    AND    25. 

When  a  declaration  relevant  or  deemed  to  be  relevant  under  Articles 
18  and  25,  both  inclusive,  or  any  deposition  is  proved,  all  matters  may 
be  proved  in  order  to  contradict  it,  or  in  order  to  impeach  or  confirm 
the  credit  of  the  person  by  whom  it  was  made,  which  might  have  been 
proved  if  that  person  had  been  called  as  a  witness,  and  had  denied 
upon  cross-examination   the  truth   of  the  matter  suggested. 

Article   LCI  I. 

REFRESHING      MEMORY. 

A  witness  under  examination  may  refresh  his  memory  by  referring 
to  any  writing  made  by  himself  at  the  time  of  the  transaction  concern- 
ing which  he  is  questioned,  or  so  soon  afterwards  that  the  Judge  con- 
siders it  likely  that  the  transaction  was  at  that  time  fresh  in  his 
memory. 

The  witness  may  also  refer  to  anj'  such  writing  made  by  any  other 
person  and  read  by  the  witness  within  the  time  aforesaid,  if  when  he 
read  it  he  knew   it  to  be  correct. 

An  expert  may  refresh  his  memory  by  reference  to  professional 
treatises.     {Ibid.,  Art.  136.) 

Article   XCIII. 

RIGHT   OF   adverse    PARTY   AS    TO    WRITING    AND    TO    REFRESH    HIS    MEMORY. 

Any  writing  referred  to  under  the  previous  article  must  "he  produced 
and  shown  to  the  adverse  party  if  he  requires  it,  and  such  party  may, 
if  he  pleases,  cross-examine  the  witness  thereupon.     {Ibid.,  Art.  137.) 
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Article   XCIV. 

givixg  as  evidence  documents  called  for  and  produced  on  notice. 

When  a  party  calls  for  a  document  which  he  has  given  the  other 
party  notice  to  produce,  and  such  document  is  produced  to,  and 
inspected  by,  the  party  calling  for  its  production,  he  is  bound  to  give 
it  as  evidence  if  the  party  producing  it  requires  him  to  do  so,  and  if 
it  is  or  is  deemed  to  be  relevant.     {Ibid.,  Art.  138.) 

Article    XCV. 

using  as  evidence  a  document  production  of  which   was  refused  on 

NOTICE. 

When  a  party  refuses  to  produce  a  document  which  he  had  notice  to 
produce,  he  may  not  afterwards  use  the  document  as  evidence  without 
the  consent  of  the  other  party.     (Ibid.,  Art.  139.) 

8TH.— DEPOSITIONS    AND    AFFIDAVIT. 

Article  XCVI. 

AVhenever  a  Notary  Public,  who  may  have  made  protest  for  non- 
paj'ment  of  any  inland  bill  or  promissory  note,  shall  be  dead,  or  shall 
reside  out  of  the  County  in  which  said  bill  or  note  is  sued,  his  protest 
of  said  bill  or  note  shall  be  received  as  sufficient  evidence  of  notice  in 
any  action  by  any  person  whatsoever,  against  any  of  the  parties  to 
such   bill  or   note.      (Civil  Code,   Sec.   3990.) 

EXAMINATION. 

Object  of. — The  object  of  an  examination  is  to  deter- 
mine whether  the  charge  against  the  prisoner  is  founded  in 
probabihty,  and  it  is  a  right  which  the  accused  is  entitled 
to  demand  and  exact. 

1st — Examination  of  the  Prisoner. 
2d — Examination  of  the  Witnesses. 
3d — Of  the  Commitment  Pending  Such  Examina- 
tion AND  FiNAE  Proceedings. 
4th — Forms. 

1st — The  Examination  of  the  Prisoner. 

Not  Botmd  to  Criminate  Himself. — By  the  common  law, 
and  also  by  the  Constitution  of  this  State  (Art.  I,  Sec.  17), 
no  person  shall  be  compelled  to  accuse  or  furnish  evidence 
against  himself. 
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It  shall  not  be  necessary  for  any  Magistrate,  when  any 
prisoner  is  produced  before  him  for  commitment  or  bail, 
on  charge  of  a  felony,  to  examine  such  prisoner. 

Magistrates  Must  Hold  Preliminary  E.varninations  Upon 
Demand  of  Defendant;  When. — It  shall  be  the  duty  of  any 
Magistrate  who  issues  a  warrant  charging  a  crime  beyond 
his  jurisdiction  to  grant  and  to  hold  a  preliminary  investi- 
gation of  the  same  upon  demand  of  the  defendant  at  any 
time  before  trial,  at  which  investigation  the  defendant  shall 
have  the  right  to  cross-examine  the  State's  witnesses  in  per- 
son or  by  counsel,  and  to  have  the  reply  in  argument  if 
there  be  counsel  for  the  State,  and  to  be  heard  in  argument 
in  person  or  by  counsel  as  to  whether  a  probable  case  has 
been  made  out  and  as  to  whether  the  case  ought  to  be  dis- 
missed by  the  Magistrate  and  the  defendant  discharged 
without  delay.  And  the  defendant  when  first  brought 
before  the  Magistrate  shall  have  the  right  to  demand  a 
removal  of  the  hearing  to  the  next  Magistrate  on  the  same 
ground  as  in  cases  within  the  jurisdiction  of  the  Magis- 
trate, and  shall  be  granted  two  days,  if  requested,  within 
which  to  prepare  a  showing  for  removal :  Provided,  The 
defendant  be  held  by  recognizance  in  bailable  cases  or  com- 
mitted for  custody  in  the  meantime. — Crim.  Code,  Sec.  33. 

Magistrates  have  no  authority  in  cases  of  felony,  except  to  so  exam- 
ine the  prisoner  and  commit  or  bind  him  over  for  trial  in  the  General 
Sessions. — Cherry  v.  McCants,  7  S.  C,  22i. 

Not  on  Oath. — He  must  not  be  examined  on  oath,  for 
this  would  be  a  species  of  duress,  and  a  violation  of  the 
rule,  that  no  one  is  bound  to  criminate  himself.  And 
where  such  examination  purports  upon  its  face  to  have  been 
taken  on  oath,  it  will  be  rejected ;  nor  will  parol  evidence 
be  admissible  to  prove  that  no  oath  had  in  fact  been  admin- 
istered.    (2  Starkie's  Ev.,  page  30.) 

It  must  appear  that  his  statement  was  not  made  under 
the  influence  of  fear  or  hope  of  favor,  in  order  to  be  admis- 
sible. From  motives  of  caution,  the  Magistrate  should 
warn  the  prisoner  that  his  statement  may  be  read  against 
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him,  and  that  he  is  not  bound  to  answer  unless  of  his  own 
free  choice. 

It  is  not  the  duty  of  the  Magistrates,  under  Section  33  of  the  Crim- 
inal Code,  to  examine  accused  persons  or  to  take  their  statements  in 
writing,  unless  they  are  sworn  as  witnesses  on  behalf  of  the  State  bj 
their  own  consent;  and  if  he  does  so,  it  is  not  an  official  aet?  but  he  is 
not  prohibited  from  doing  so. — State  v.  Branha/m,  13  S.  C,  389;  State 
V.  Howard,  S3  S.  C,  91;  10  S.  E.,  831. 

The  written  statements  taken  by  Magistrate  at  the  preliminary  are 
the  best  evidence  of  what  the  accused  there  said. — State  v.  Winter, 
83  S.  C,  153;  65  S.  E.,  209. 

2d — Examination  of  Witnesses. 

The  Magistrate  may  take  the  examination  of  any  witness 
in  behalf  of  the  State  in  the  presence  of  the  prisoner,  allow- 
ing such  prisoner  the  right  of  cross-examination,  and  reduce 
the  testimony  so  taken  to  writing,  read  the  same  over  to  the 
witness,  and  require  him  to  subscribe ;  and  the  Magistrate 
shall  return  testimony  thus  taken  to  the  office  of  the  Clerk 
of  the  Court  of  General  Sessions. 

A  Magistrate  cannot  supplement  the  testimony  of  a  witness  as  taken, 
after  it  is  signed  by  the  witness,  by  appending  a  statement  as  to  the 
testimony.— State  v.  Freeman,  43  S.  C,  105;  30  S.  E.,  974. 

3d — Oe  Commitment  Pending  Such  Examination  and 

FiNAE  Proceeding. 

Detainer  By  Word  of  Mouth. — If,  by  some  reasonable 
occasion,  the  Magistrate  cannot,  at  the  return  of  the  warrant, 
take  the  examination,  he  may,  by  word  of  mouth,  com- 
mand the  Constable  or  other  person  to  detain  the  prisoner 
in  custody  until  the  next  day,  and  then  to  bring  him  before 
him  for  further  examination.  And  this  detainer  is  justi- 
fiable by  the  Constable  or  other  person,  without  showing 
the  particular  cause  for  which  he  was  to  be  examined,  or 
any  warrant  in  writing.     (1  H.  H.,  585.) 

Reasonable  Time. — But  the  time  of  the  detainer  is  no 
longer  than  is  necessary  for  such  purpose,  for  which  it  is 
said  that  the  space  of  three  days  is  a  reasonable  time.  (2 
Hawk.,  119.) 
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After  the  examination  the  Magistrate  may  admit  to  bail, 
if  the  offense  charged  be  bailable  and  the  prisoner  offer 
sufficient  surety;  in  default  whereof,  such  party  shall  be 
committed  to  prison,  unless  it  shall  clearly  appear,  upon 
examination,  that  the  charge  is  not  founded  in  probability; 
in  which  case  the  party  may  be  discharged. 

.  Form  No.  122.— EXAMINATION  OF  THE  PRISONER. 


THIE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


The  examination  of  C.  D.,  of County,  in  the  said  State, 

taken  before  me,  A.  B.,  Magistrate  in  and  for  the  said  County  in  the  said 

State,  on  the day  of ,  A.  D.  19 — .     He,  the  said 

C.  D.,  having  been  brought  before  me  charged  with , 

and  being  first  warned  that  he  is  not  bound  to  criminate  himself,  and  that 
he  is  to  expect  no  favor  therefrom;  nevertheless  upon  the  examination 
now  taken  before  me,  says:  (Here  follow  the  words  of  the  prisoner). 

C.   D. 

Taken  and  subscribed  before  me,  the  day  and  date  above  mentioned. 

A.  B.,  Magistrate. 

Form    No.    123.— EXAMINATION    OF   WITNESS. 
THE  STATE  OF  SOUTH  CAROLINA, 

COUXTY  OF 

E.  F.,  a  witness  on  l>ehalf  of  the  State,  being  duly  sworn  and 
examined  in  the  presence  of  C.  D.,  and  cross-examined  by  him,  deposes 
and  says:  (Here  state  the  testimony  in  full). 

Taken  and  subscribed,  etc.  (as  above). 

(Signed)     E.  F. 

EXECUTION. 
(See  Courts  of  Magistrates.) 

EXPLOSIONS. 

Punishment  For  Injuries  From  Steamboat  Explosions. — 
If  any  person  within  this  State  shall  suffer  injury  to  life 
or  limb  by  the  explosion  of  any  boiler  of  a  steamboat,  or  by 
reason  of  the  unskillfulness,  mismanagement,  or  negligence 
of  the  persons  having  the  charge  or  command  of  the  said 
boat,  or  her  engine,  or  by  reason  of  any  defect  in  the  said 
engine  or  boat,  or  by  reason  of  the  deficiency  or  want  of  any 
matter  or  thing  necessary  and  proper  for  the  management 
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or  seaworthiness  of  the  said  boat,  the  captain,  master,  or 
other  person  having  the  command  or  charge  of  such  boat, 
shall,  for  every  injury,  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  punished  by  fine  or  imprison- 
ment, or  both,  at  the  discretion  of  the  Court  before  which 
such  conviction  shall  be  had. 

Provided,  however,  That  nothing  contained  in  this  sec- 
tion shall  be  so  construed  as  to  prevent  the  defendant  from 
showing,  on  the  trial,  that  the  injury  arose  from  unavoidable 
accident,  or  without  fault  on  his  part,  and  that  this  section 
shall  not  in  any  manner  be  construed  to  restrict  the  liability 
of  any  person  to  be  indicted,  tried  and  punished  under  any 
law  existing. — Crim.  Code,  Sec.  168. 

EXPOSING  THE  PERSON. 

Felony  to  Expose  Person  Indecently. — Any  person  who 
shall  be  guilty  of  wilful  and  malicious  indecent  exposure  of 
his  person  on  any  street  or  highway,  or  in  any  place  of 
resort,  shall  be  guilty  of  a  felony,  and,  on  conviction,  shall 
be  punished  by  fine  or  imprisonment,  or  both,  in  the  discre- 
tion of  the  Court. — Crim.  Code,  Sec.  390. 

EXTORTION. 

1st — What  Is  Extortion? 
2d — Its  Punishment. 

1st — What  Is  Extortion.^ 

Extortion,  says  Lord  Cook,  signifies  any  oppression  by 
color  or  pretense,  of  right;  and  in  this  respect  it  is  said  to 
be  more  heinous  than  robbery  itself.  To  this  may  be 
referred  Ihe  exaction  of  unlawful  usury,  winning  by  unlaw- 
ful games,  and  in  a  word,  all  taking  of  more  than  is  due 
by  color  or  pretense  of  right,  or  excessive  toll  in  millers, 
excessive  prices  of  ale,  bread,  victuals,  wares,  etc. 

But  in  a  strict  sense  it  signifies  the  taking  of  money  by 
an  officer  by  color  of  his  office  either  where  none  is  due  or 
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not  so  much  is  due,  or  where  it  is  not  yet  due.  (2  Burn's 
Justice,  134.) 

It  is  generally  agreed  that  no  public  officer  shall  take  any 
other  fees  or  rewards  for  doing  anything  relating  to  his 
office  than  some  statute  in  force  gives  him,  or  has  been 
anciently  and  usually  taken,  and  if  he  do  otherwise  he  is 
guilty  of  extortion.     (Dalt.,  C.  41.) 

It  seems  that  an  officer  who  takes  a  reward  that  is  volun- 
tarily given  him,  and  which  has  been  usual  in  certain  cases 
for  the  more  diligent  and  expeditious  performance  of  his 
duty,  cannot  be  guilty  of  extortion.     (2  Just.,  210.) 

But  a  promise  to  pay  such  reward,  however  freely  and 
voluntarily  made,  is  void.     (1  Hawk.,  171.) 

2d — Its  Punishment. 

At  the  common  law  this  offense  was  severely  punishable 
at  the  suit  of  the  State,  by  fine  and  imprisonment,  and  also 
by  removal  from  the  office  in  the  execution  whereof  it  was 
committed. 

"If  any  Clerk  of  Court,  Judge  of  Probate,  Magistrate, 
Sheriff  or  Constable  shall  charge  any  other  fee,  or  for  any 
other  services  than  allowed  by  statute,  such  officer  shall  be 
liable  to  forfeit  ten  times  the  amount  as  improperly  charged, 
to  be  recovered  by  suit  in  the  Court  of  Common  Pleas,  or 
attachment,  or  by  sale,  when  the  penalty  does  not  exceed 
twenty  dollars.  In  any  case  in  which  the  Clerk  of  the  Court 
of  Common  Pleas,  or  a  Magistrate,  shall  issue  an  execu- 
tion, he  shall  attach  thereto  a  bill  of  each  item  of  costs 
therein  charged,  and  shall,  on  application  of  defendant  in 
execution,  tax  all  costs  which  accrue  to  the  Sheriff  for  serv- 
ices on  such  execution." — Civil  Code,  Sec.  4239. 

Dean  v.  Todd,  49  S.  C,  461 ;  27  S.  E.,  471 ;  Tinsley  v.  Kirby,  8  S.  C,  113. 

EXTRADITION. 

(See  Fugitives  From  Justice.) 

EYE,  PUTTING  OUT. 

(See  Mayhem.) 
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FACTORS. 

Fadling  to  Account  for  Produce. — Any  factor  or  com- 
mission merchant  who  shall  receive  from  any  planter  any 
cotton,  rice  or  other  agricultural  produce  for  sale,  and  shall 
sell  the  same  and  fail  to  pay  over  the  net  proceeds  thereof 
to  the  planter  on  demand,  or  apply  the  same  to  his  own  use 
and  benefit,  or  shall  fail  to  account  for  the  same  in  a  satis- 
factory manner  if  unsold,  shall  be  guilty  of  fraud  and 
embezzlement,  and,  on  conviction  thereof,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  year  nor  more 
than  five  years,  at  the  discretion  of  the  Court. — Crim.  Code, 
Sec.  458. 

No  person  shall  be  convicted  under  the  provisions  of  the 
preceding  section  if  he  can  show  that  the  cotton,  corn,  rice 
or  other  products  received  by  him  was  destroyed  by  acci- 
dent, after  due  diligence  on  his  part,  or  that  he  was  forcibly 
deprived  of  the  possession  thereof. — lb.,  Sec.  459. 

FAILURE  TO  SUPPORT. 

(See  Abandonment.) 

FALSE  IMPRISONMENT. 

An  Assault. — An  unlawful  imprisonment  is  an  assault, 
for  it  is  a  wrong  done  to  the  person  of  a  man,  for  which, 
besides  the  private  satisfaction  given  to  the  individual  by 
action,  the  law  also  demands  public  vengeance,  as  it  is  a 
breach  of  the  peace. 

What  Constitutes  an  Unlawful  Imprisoninent. — To  con- 
stitute the  injury  of  false  imprisonment  there  must  be  an 
unlawful  detention  of  the  person,  either  by  confinement  in 
a  common  prison,  in  a  private  house,  or  by  forcible  deten- 
tion in  the  streets.  And  the  detention  will  be  unlawful, 
though  the  party  have  a  -regular  process,  if  it  be  executed 
at  an  unlawful  time,  as  on  Sunday.     (1  Russ.  on  Cr.,  607.) 
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FALSE  PRETENSES. 

A  false  pretense  is  a  false  representation  and  statement, 
made  with  a  fraudulent  design,  to  obtain  "money,  goods, 
wares  and  merchandise"  with  intent  to  cheat.  (2  Bouv. 
Inst.,  Sec.  2308.) 

1st — What  Constitutes  a  Fai.se  Pretense. 

2d — What  Must  Concur  With  a  False  Pretense. 

3d — Punishment. 

1st — What  Constitutes  a  Faese  Pretense. 

(1)  The  pretense  must  be  false. 

(2)  The  false  pretense  must  be  of  some  existing  fact,  in 
distinction  alike  from  a  mere  promise  and  a  mere  opinion, 
and  this  fact  must  be  such  in  its  nature  as  is  known  to  the 
person  employing  the  pretense. 

(3)  The  pretense  must  be  of  some  matter  sufficiently 
proximate  to  the  obtaining  of  the  goods. 

Must  Be  False. —  (1)  That  the  pretense  must  be  false. — 
The  most  obvious  proposition  is  that  the  pretense  must  be 
false.  And  the  doctrine  undoubtedly  is  that,  if  it  is  not 
false,  though  believed  to  be  so  by  the  person  employing  it, 
it  is  not  sufficient.  Thus  if  a  man  passes  as  good  the  note 
of  a  bank  which  has  stopped  payment,  yet  if  there  is  found 
to  be  liable  on  it  some  party  not  a  bankrupt,  he  cannot  be 
convicted  of  this  cheat.     (2  Bishop  on  Cr.  Law,  Sec.  347.) 

Promise,  Future  Event,  Etc. —  (2)  Must  be  of  some 
existing  fact,  etc. — In  the  next  place,  a  promise  is  not  a  pre- 
tense. And  if  a  man  says  that  he  will  do  an  act  which  he 
does  not  mean  to  do,  as  that  he  will  pay  for  goods  on  deliv- 
ery, his  purpose  being  to  defraud  the  seller  of  them,  is  not 
a  false  pretense.  And  both  in  the  nature  of  things  and 
actual  adjudication  the  doctrine  is  that  no  representation 
of  a  future  event,  whether  in  the  form  of  a  promise  or  not, 
can  be  a  pretense  within  the  statute,  for  the  pretense  must 
relate  either  to  the  past  or  to  the  present.  (lb.,  Sees.  348 
and  349.) 
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Opinion. — An  opinion,  a  mere  opinion,  is  not  a  false  pre- 
tense; but  any  statement  of  a  present  or  past  fact  is  one 
if  it  is  false.  When  two  men  are  negotiating  a  bargain 
they  may  express  opinions  about  their  wares  to  any  extent 
they  will ;  answering,  if  they  lie  about  the  opinions,  only 
to  God  and  to  the  civil  department  of  the  law  of  the  coun- 
try. But  when  the  thing  concerns  a  fact,  as  distinguished 
from  an  opinion,  and  a  man  knowingly  misstates  the  fact, 
his  words  in  reason  amount  to  a  false  pretense. 

In  most  cases  what  is  said  concerning  the  quality  of  an 
article  is,  doubtless,  matter  of  mere  opinion,  as  represent- 
ing a  horse  as  gentle  that  afterwards  runs  away. 

An  indictment,  alleging  that  the  defendant  falsely  pre- 
tended a  sum  of  money,  parcel  of  a  certain  larger  sum,  was 
"due  and  owing"  to  him  for  work  which  he  had  executed 
for  the  persons  to  whom  the  pretense  was  made,  whereby, 
etc.,  was  held  not  to  be  sufficient.  The  allegation  was  not 
of  a  false  pretense  of  an  existing  fact;  because  it  might 
be  satisfied  in  the  proof  by  showing  a  mere  matter  of  opin- 
ion on  the  part  of  the  defendant  concerning  facts  compli- 
cated with  questions  of  law.     (lb.,  Sees.  354  and  373.)  ' 

Proximate  to  the  Fraud. — (3)  Another  point  is  that  the 
pretense  must  be  of  some  matter  sufficiently  proximate  to 
the  obtaining  of  the  goods.  Therefore,  in  a  case  where  the 
person  had  falsely  represented  that  he  was  a  naval  officer, 
upon  which  he  made  with  the  prosecutrix  a  contract  for 
board  and  lodging  at  a  certain  price,  and  was  lodged  and 
fed  as  the  result  of  the  contract,  the  pretense  was  held  not 
to  be  sufficient,  because  the  supply  of  articles  upon  the  con- 
tract made  by  reason  of  the  false  pretense  was  too  remotely 
the  result  of  the  false  pretense  in  this  particular  instance 
to  become  the  subject  of  an  indictment  for  obtaining  those 
specified  goods  by  false  pretenses.  Yet  the  mere  fact  of  a 
contract  intervening  between  the  pretense  and  the  consum- 
mated fraud  does  not  of  itself  take  away  the  indictable 
quality  of  the  transaction.     (2  Bish.,  Sec.  357.) 
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Illustrations  of  False  Pretenses. — A  common  instance  is 
where  one  represents  himself  or  his  firm  to  be  in  a  sound 
pecuniary  condition,  or  worth  so  much  money,  knowing  the 
facts  to  be  otherwise,  or  falsely  pretends  to  have  a  particular 
fund  in  his  hands  or  another's,  whereby  he  gains  a  credit. 
Or  the  representations  may  be  concerning  his  business,  sit- 
uation or  standing  in  life.     {Ih.,  360.) 

When  a  man  passed  out  to  another  person  for  change  a 
bank  note,  saying  it  was  for  twenty-five  dollars,  when  really 
it  was,  as  he  knew,  for  only  five  dollars,  and  received  the 
change  accordingly,  he  was  held  to  have  committed  the 
offense,  though  the  person  to  whom  he  passed  the  note  could 
read. 

In  a  case  on  the  sale  of  a  cheese  at  a  fair.  Before  the 
prosecutor  bought  it  the  prisoner  bored  it  with  an  iron 
scoop  and  produced  a  piece,  called  a  "taster,"  at  the  end  of 
the  scoop,  for  him  to  taste.  This  taster  was  not  in  fact 
taken  from  the  cheese,  as  it  appeared  to  be,  but  the  pris- 
oner had  extracted  it  from  another  and  superior  cheese  and 
fraudulently  inserted  it  into  the  top  of  the  scoop.  The 
prosecutor  tasted,  was  satisfied,  bought,  and  the  prisoner 
was.  held  by  the  Judges  on  a  case  reserved,  to  be  rightly 
convicted. 

In  Maine,  where  the  owner  of  a  horse  pretended  it  was 
a  particular  horse,  called  the  Charley,  knowing  it  was  not, 
and  thereby  effected  an  exchange  of  it  for  other  property, 
the  Court  held  this  to  be  a  sufficient  false  pretense,  even  if 
the  horse  were  as  good  and  as  valuable  as  the  Charley. 

Where  the  prisoner  offered  a  chain  in  pledge  to  a  pawn- 
broker, falsely  and  fraudulently  affirming  it  to  be  of  silver, 
while  in  truth  he  knew  it  to  be  not  of  silver,  but  of  a  metal 
nearly  valueless,  the  Court  held  that  this  was  a  sufficient 
false  pretense.     {Ih.,  Sees.  359,  368,  370  and  372.) 

False  Persotmting. — False  personating  is  a  false  pretense ; 
for  instance,  where  one,  to  obtain  money,  falsely  repre- 
sented himself  to  be  Mr.  H.,  who  had  cured  Mrs.  C.  at 
the  Oxford  Infirmary,  he  was  held  to  be  indictable  for  the 
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cheat  effected  thereby.  And  so  generally  is  the  assuming 
of  a  false  name,  or  even  a  fictitious  one,  a  false  pretense ; 
though  here,  as  in  all  other  cases,  there  must  be  necessary 
fraud  attending  the  act.  And  where  a  person,  with  a  money 
order  upon  a  postoffice,  falsely  assumed  to  be  the  individual 
mentioned  on  it,  and  got  it  cashed,  he  was  held  to  have  com- 
mitted this  offense,  notwithstanding  when  he  received  the 
money  he  signed  his  real  name,  which  was  Story,  while  the 
name  mentioned  in  the  order  was  Storer.     (lb.,  Sec.  361.) 

Forged  Orders. — So,  although  a  representation,  which  is 
untrue,  of  being  authorized  to  get  money  or  goods  for  a 
person  is  not  a  false  token,  it  is  a  false  pretense. 

A  fortiori,  this  is  so,  also,  if  the  party  making  the  repre- 
sentation carries  with  him,  as  from  the  person,  a  forged 
order.     (lb.,  362.) 

Need  Not  Be  in  Words. — A  false  pretense  need  not  be  in 
words. — The  pretense  need  not  be  in  words,  but  it  may  be 
sufficiently  gathered  from  acts  and  conduct  of  the  party. 
The  fact  of  uttering  a  counterfeit  note  as  a  genuine  one  is 
tantamount  to  a  representation  of  its  being  genuine. 

2d — What  Must  Concur  With  a  False  Pretense. 

(1)  The  rule  is  that  the  fraud  must  be  accomplished  in 
order  to  constitute  the  complete  offense.  (Commonwealth 
V.  Drew,  19  Pick,  179.) 

(2)  The  false  pretense  must  be  the  instrument  of  the 
cheat;  when  a  person  is  defrauded,  if  the  false  pretense  did 
not  prevail  with  him,  but  something  else  did,  the  case  of  the 
defendant  is  not  within  the  statutes.     (lb.,  Sec.  375.) 

Need  Not  Be  the  Only  Inducement. — The  pretense,  how- 
ever, need  not  have  been  the  only  inducement;  but  if  oper- 
ating either  alone  or  with  other  causes,  it  had  a  controlling 
influence,  and  so  but  for  it,  the  person  to  whom  it  was 
addressed  would  not  have  yielded,  this  is  sufficient.  (Peo- 
ple V.  Haynes,  11  Wend.,  555.) 

(3)  The  pretense  must  be  believed  by  the  person  to 
whom  it  was  addressed. 
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Intent. — (4)  There  must  be  an  intent  to  de fraud,  which 
intent  may,  as  in  other  criminal  cases,  be  inferred  from  the 
act.  And  the  false  pretenses  must  have  been  used  for  the 
purpose  of  perpetrating  the  fraud.     (2  Bish.,  385.) 

The  intent  is  all  that  is  requisite ;  it  is  not  necessary  that 
the  party  defrauded  should  sustain  any  loss.  (11  Wend. 
R.,  18.) 

3d — Punishment. 

A  Misdemeanor. — The  offense  of  obtaining  property  by 
false  pretenses  is  a  misdemeanor  and  punishable  by  fine  and 
imprisonment. 

By  Section  220  of  Criminal.  Code :  "Any  person  who 
shall,  by  any  false  pretense  or  representation,  obtain  the  sig- 
nature of  any  person  to  any  written  instrument,  or  shall 
obtain  from  any  other  person  any  chattel,  money,  valuable 
security  or  other  property,  real  or  personal,  with  intent  to 
cheat  and  defraud  any  person  of  the  same,  shall  be  guilty 
of  a  misdemeanor,  and  shall,  on  conviction,  be  sentenced  to 
pay  a  fine  not  exceeding  five  hundred  dollars,  and  undergo 
an  imprisonment  not  exceeding  three  years :  Provided, 
ahvays.  That  if  the  sum  in  the  written  instrument  or  the 
value  of  the  property  so  obtained  does  not  exceed  twenty 
dollars,  the  punishment  shall  be  by  fine  not  exceeding  one 
hundred  dollars,  or  by  imprisonment  not  exceeding  thirty 
days:  And  provided,  further.  That  if,  upon  the  trial  of  any 
person  indicted  for  such  a  misdemeanor,  it  shall  be  proved 
that  he  obtained  the  property  in  such  a  manner  as  to  amount 
in  law  to  larceny,  he  shall  not,  by  reason  thereof,  be  entitled 
to  be  acquitted  of  such  misdemeanor;  and  no  person  tried 
for  such  misdemeanor  shall  be  liable  to  be  afterwards  prose- 
cuted for  larceny  upon  the  same  facts. 

An  attempt  to  commit  this  offense  is  indictable  as  a  com- 
mon law  misdemeanor. 


False   Swearing — Palse    Token.  305 

Form   No.    124.— ARREST   WARRANT   FOR    FALSE    PRETENSE. 
THE  STATE  OF  JjOUTH  CAROLINA, 

COUKTY    OF 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable : 

Whereas,    complaint    has    been    made    unto    me    by    C.    D.,    that    at 

,  in  the  County  and  State  aforesaid,  on  the day 

of ,   A.   D.   19 — ,   one   E.   F.,  knowingly  and   designedly, 

by  false  pretenses,  did  obtain  from  him   (here  state  what),  of  the  value 

of dollars,  of   the   proper   goods   and   chattels   of  him,   the   said 

C.  D.,  with  intent  to  defraud  him,  the  said  CD.,  of  the  same. 

There  are,  therefore,  to  command  you  to  apprehend  the  said  defend- 
ant, E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  the — day  of ■ — ,  19 — . 


A.   B.,    (l.  s.) 

Magistrate. 


AFFIDAVIT. 

THE  STATE  OF   SOUTH  CAROLINA, 
County  of 


} 


Personally    appeared    before    me,    A.    B.,    a    Magistrate    of    the    said 
County  and  the  said  State,  C.  D.,  who  being  duly  sworn,  says:  That  at 

,  in  the  County  and  State  aforesaid,  on  the day 

of ,  A.  D.  19 — ,  one  E.  F.,  knowingly  and  designedly,  by 

falsely    pretending    that    (here    state    the   pretense    or    pretenses),    did 
fraudidently  and  deceitfully  obtain  and  get  into  his  hands  and  possession 

(here  mention  the  things),  of  the  value  of dollars,  of  the  proper 

goods  and  chattels  of  him,  the  said  C.  D.,  with  intent  to  defraud  him, 
the  said  C.  D.,  of  the  same,  contrarj^  to  the  statute  in  the  case  made. 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

Sworn    to    and    subscribed    before    me    this 

day  of ,  A.  D.  19—.  [  C.  D. 

A.  B.,  Magistrate. 

FALSE  SWEARING. 
(See  Perjury.) 

FALSE  TOKEN. 
(See  Cheats.) 
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FEES. 

1ST— AMOUNT  OF  FEES. 

2D— BY  WHOM  PAID. 

3D— FORM    OF    ACCOUNT    AND    AFFIDAVITS 
THERETO. 

1ST— AMOUNT  OF  FEES. 

1st — Of  Magistrates. 
2d — Of  Constables. 

1st — Of  Magistrates. 

Oath  and  warrant  in  criminal  case $  .40 

.  ach    recognizance    40 

Taking   bond    in   proceedings    for   claim    and    delivery   of   personal 

property  and  in  attachment  proceedings 50 

I  ach  commitment  and  release 20 

Administering  and  certifying  oath  in  writing,  other  than  above 30 

Issuing  writ  of  habeas  corpus,  to  the  two  Magistrates  jointly 1.30 

[ssi  ing  summons  and  copy  for  defendant  in  civil  cases 35 

Issuing  summons  for  witnesses  in  any  civil  case 20 

Taking   examination   of  witnesses    in   writing   in    any   case   as   pre- 
scribed by  law 50 

(For  each  vdtness,  not  exceeding  six  in  any  case,  and  the  fees  for 
taking  examination  of  witnesses  shall  in  no  case  exceed  $3.00.) 

For  giving  judgment  on  hearing  litigated  case.  . . .~ 25 

P'or  giving  judgment  in  case  not  defended 20 

For  issuing  execution  or  renewal 25 

Report  of  case  and  taking  bond  to  appeal 60 

For  making  transcript  of  judgn'.ent  to  Court  of  Common  Pleas 35 

Issuing  attachment,  returnable  to  Court  or  to  Magistrate,  including 

all  notices    1 .  00 

Filing  return  or  garnishee  and  order  thereon 15 

Proceeding  on  behalf  of  landlord  or  lessor  against  tenant  or  lessee, 

to  the  two  Magistrates 5 .  00 

Proceedings  on  certifying  indenture  of  apprentice  or  assignment...    1.00 
For  the  trial  of  any  criminal  case,  inclusive  of  all  costs,  except  for 

issuing  papers    1 .  00 

For  every  preliminarj'  examination  of  any  criminal  case 50 

Proceedings  on  Coroner's  inquest  as  prescribed  by  law 8.50 

(Except  in  Orangeburg  County,  where  the  Magistrate  shall  receive 
only  $3.00.) 
Proceedings  on  astray  horse  or  mule 50 


Fees,  Amount  Of.  807 

Proceedings  on  all  other  estrays,  each 15 

Taking  and  certifying  renunciation  of  dower 2.00 

Granting  order  for  special  bail 50 

For  qualifying  each   appraiser  in  setting  off  homestead,  besides  5 

cents  per  mile  for  all  travel  actually  necessary 2.5 

Issuing  summons  for  jurors  in  a  criminal  case 21 

2d. — Of  Constables. 

Summoning  witnesses  in  a  civil  or  criminal  case $   .25 

For  summoning  freeholders  to  try  question  before  Magistrate 
between  landlord  and  tenant,  to  be  paid  by  unsuccessful 
party    3.00 

Summoning  Coroner's  jury  and  witnesses,  to  be  paid  by  the  County.   2.00 

Sunmioning  jury  in  Magistrate's  Court,  in  civil  or  criminal  cases.  . .      .20 

Serving  a  summons,  rule  or  notice  by  a  Magistrate,  in  a  civil  case..      .50 
(And  five  cents  a  mile  going  and  returning.) 

For  serving  attachment  on  persons  absconding  or  about  to  abscond, 
and  making  inventory  and  return,  besides  commissions  of  five 
per  cent,  on  sale  of  effects,  but  no  mileage 1 .00 

Selling  estray,  five  per  cent,  on  the  proceeds. 

For  levying  execution,  advertising  sale  and  paying  over  proceeds, 
besides  commissions  at  five  per  cent,  on  amount  to  be  collected, 
but  no  mileage,  to  be  paid  by  the  defendant  in  execution 20 

For  every  day  in  search  for  stolen  goods,  to  be  paid  by  party  com- 
plaining        1 .  00 

Serving  warrant  in  any  criminal  case,  upon  each  person  included  in 
said  warrant,  besides  five  cents  a  mile  for  each  mile  neces- 
sarily traveled    1 .  00 

Serving  warrant  for  witnesses  in  any  criminal  case,  upon  all  the 
persons  included  in  said  warrant,  besides  five  cents  a  mile  for 
each  mile   necessarily   traveled 1 .  00 

Conveying  prisoners  to  County  jail,  going  and  returning,  per  mile. .      .05 
Provided,  That  the  Constables  be  reimbursed  for  necessary  ferriage. 
(Civil  Code,  Sees.  4229  and  4232.) 

All  Constables,  when  required  by  the  necessities  of  the 
case,  in  the  enforcement  of  law  by  service  of  arrest  war- 
rants or  other  process,  shall  be  paid  all  necessary  expenses 
and  mileage  at  the  rate  of  five  cents  per  mile  for  every  mile 
actually  traveled  beyond  the  limits  of  the  County  in  which 
said  Constables  reside. — Civil  Code,  Sec.  4232. 
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2D— BY  WHOM  PAID. 

In  Civil.  Cases. 

In  every  civil  action  commenced  and  prosecuted  in  the 
Courts  of  record  in  this  State  (except  cases  in  chancery) 
the  attorneys  of  plaintiff  or  defendant  shall  be  entitled  to 
recover  costs  and  disbursements  of  the  adverse  party,  such 
costs  to  be  allowed  as  of  course  to  the  attorneys  of  plaintiff 
or  defendant,  and  all  officers  of  the  Court  thereto  entitled, 
accordingly  as  the  action  may  terminate,  and  to  be  inserted 
in  the  judgment  against  the  losing  party. — Civil  Code, 
Sec.  4204. 

In  Criminal  Cases. 

The  Magistrates  now  in  office,  or  hereafter  to  be 
appointed,  shall  receive  annual  salaries  in  lieu  of  all  fees 
and  costs  in  criminal  cases  or  proceedings,  payable  quarterly 
by  the  County  Treasurer  upon  the  warrant  of  the  County 
Supervisors  against  any  County  funds  available  for  that 
purpose. — Civil  Code,  Sec.  1402. 

3D— FORM  OF  ACCOUNT  AND  AFFIDAVITS 

THERETO. 

FORM  OF  ACCOUNT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


To  A. 

B.,  Mag 

jistrate,  for  services  rendered 

as  follows: 

Date. 

Case. 

OflFense. 

Disposition. 

Fees— For  What. 

Amount 
Fees. 

Oct.     7. 

State 

against 

E.  F. 

Petit  Larceny. 

Guilty. 

Arrest  Warrant. 
Witness 

Recog.    Prosecute 
"     2  Witnes'es 
Trial,  etc. 

$ 

Total, 

$ 

Pees,  Form  of  Account.  809 

FORM  No.  126.— AFFIDAVIT  TO  MAGISTRATE'S  ACCOUNT. 

Received   and   paid   over   to ,    County    Treasurer,    for 

fines  and  penalties,  since  last  report dollars —cents. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Personally  appeared  before   me  A.   B.,  who,  being  duly  sworn,   saith 

that   the    foregoing  account  of dollars   and cents,   is  just 

and  correct;  that  the  services  were  rendered  in  the  execution  of  his  office 
as  Magistrate;  that  the  costs  in  said  cases  were  not  received,  whollj^  or 
in  part,  of  the  defendants,  and  that  the  defendants  were  unable  to  pay 
the  same,  and  that  he  paid  over  to  the  County  Treasurer  all  fines  and 
penalties  collected  by  him. 

Sworn  to  before  me,  this day  of ,  A.  D.  19 . 

A.  B.,  Magistrate. 

Form  of  Constable's  Account,  Same  as  the  Preceding 
Form  oe  Magistrate's  Account. 

form  no.  127.— affidavit  of  constable  to  his  account, 
and  certificate  of  magistrate  thereto. 

the  state  of  south  carolina, 

County  of 

Affidm'it  of  Constable. — Personally  appeared  before  me  M.  N.,  who, 

being  duly  sworn,  saith  that  the   foregoing  account  of dollars 

and cents,  is  just  and  correct;  that  the  services  were  rendered  in 

obedience  to  warrants  issued  by  A.  B.,  Magistrate,  and  that  no  part 
of  the  same  has  been  received  either  by  discount  or  otherwise. 


Sworn    to    before    me,    this day  ^  „    ,.., 

,  A.  D.  19—.  '  '      ■' 

A.  B.,  Magistrate. 


«f- '  A-  ^-  1^-  >  Constable. 


THE  STATE  OF  SOUTH  CAROLINA,    ; 
County  of ^ 

Certificate  of  Magistrate  to  Constable's  Account. — I  hereby  certify  that 
I  have  examined  the  foregoing  account  and  find  it  just  and  correct;  that 
the  services  were  rendered  in  obedience  to  warrants  issued  by  me  as  Mag- 
istrate, upon  which  the  said  M.  N.,  was  duly  commissioned  as  Constable, 
by  virtue  of  my  office  as  aforesaid;  that  none  of  the  costs  in  said  cases 
have  been  recovered  of  the  defendants,  and  that  they  were  unable  to 
pay  the  same. 

Witness  my  hand  and  seal,  the day  of ,  A.  D. 

19 .  A.  B.,  (l.  s.) 

Magistrate. 
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FELONY. 

(For  Proceedings   in,    and   Punishment   of,   See   Murder, 
Burglary,  Larceny,  Etc.) 

Definition. — The  term  felony  has  been  long  used  to 
denote  the  class  of  crime  committed,  rather  than  the  for- 
feiture occasioned  by  the  crime,  according  to  its  original 
signification. 

Properly  it  is  an  offense  which  occasions  a  total  forfeiture 
of  lands  or  goods,  or  both,  at  the  common  law,  and  to 
which  capital  or  other  punishment  may  be  superadded, 
according  to  the  degree  of  guilt.  Capital  punishment  does, 
by  no  means,  enter  into  the  true  definition  of  felony,  but  the 
idea  of  felony  is  so  generally  connected  with  capital  pun- 
ishment that  it  is  hard  to  separate  them,  and  to  this  usage 
the  interpretations  of  the  law  have  long  conformed.  There- 
fore, if  a  statute  make  a  new  offense  felony,  the  law  implies 
that  it  shall  be  punished  with  death,  unless  the  offender 
prays  benefit  of  clergy,  to  which  all  felons  are  entitled 
once,  unless  it  be  expressly  taken  away  by  statute.  (1st 
Russel,  42.) 

What  Words  in  a  Statute  Create  a  Felony. — With  regard 
to  felonies  created  by  statute,  it  seems  clear  that  not  only 
those  crimes  which  are  made  felonies  in  express  words,  but 
also  those  which  are  decreed  to  have  or  undergo  judgment 
of  life  and  member  by  any  statute,  become  felonies  thereby, 
whether  the  word  felony  be  omitted  or  mentioned.  And 
when  a  statute  declares  that  the  offender  shall,  under  the 
peculiar  circumstances,  be  deemed  feloniously  to  have  com- 
mitted the  act  it  makes  the  offense  a  felony  and  imposes  all 
the  common  and  ordinary  consequences  attending  a  felony. 
{Ihid.) 

Authority  of  Officers  and  Others  to  Arrest  a  Felon. — If 
a  felony  be  committed  and  the  felon  fly  from  justice,  or  a 
dangerous  wound  be  given,  it  is  the  duty  of  every  man  to 
use  his  best  endeavors  to  prevent  an  escape,  and  in  such 
cases  if  fresh  suit  be  made,  and  if  hue  and  cry  be  raised, 
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all  who  join  in  aid  of  those  who  began  the  pursuit,  will  b^. 
under  the  same  protection  of  the  law;  and  the  same  ri:. 
holds  if  a  felon,  after  arrest,  breaks  away  as  he  is  being  cai 
ried  to  jail,  and  his  pursuers  cannot  retake  him  without  kU: 
ing  him.     Thus  where,  upon  a  robbery,  committed  by  se . 
eral,  the  party  robbed  raised  hue  and  cry,  and  the  countr 
pursued,  and  one  of  the  pursuers  was  killed  by  one  of  t,  c 
robbers,  it  was  held  that  this  was  murder,  for  the  countr 
upon  hue  and  cry  levied,  are  authorized  to  pursue  and  arrcbi 
the  malefactors;  and  that,  although  there  was  no  warra  i 
of  a  justice  to  raise  hue  and  cry  and  no  Constable  in  pui- 
suit,  yet  the  hue  and  cry  was  a  good  warrant  in  law  for  ti  ^ 
pursuers  to  apprehend  the  felons.     (1st  Russell,  502.) 

Private  Persons. — But  where  private  persons  use  thei. 
endeavors  to  bring  felons  to  justice  some  custom  ought  to 
be  observed.  In  the  first  place,  it  should  be  ascertained  thi.L 
a  felony  has  been  committed  or  actually  attempted  by  tii 
party  arrested ;  for  no  suspicion,  however  well  founded, 
w^ill  bring  the  person  endeavoring  to  arrest  without  war 
rant,  under  the  protection  of  the  law ;  but  a  person  detected 
in  an  attempt  to  commit  a  felony  may  be  detained  without 
w'arrant  until  carried  before  a  Magistrate.  (Ibid.  See  also 
Compounding  and  Misprison.) 

FEMALES. 

(See  Women.) 

Exempt    From    Arrest,    Except. — No    female    shall    ht 
arrested  in  any  civil  action,  except  for  a  wilful  injury  to 
persons,  character  or  property. — Civil  Code,  Sec.  1173. 
Eason  v.  Witcofsky,  29  S.  C,  239 ;  7  S.  E.,  291. 

Scats  to  Be  Provided  for  Female  Employees. — It  shall 
be  the  duty  of  all  employers  of  females  in  any  mercantile 
establishment,  or  any  place  where  goods  or  wares  or  mer- 
chandise are  offered  for  sale,  to  provide  and  maintain  chairs 
or  stools,  or  other  suitable  seats,  for  the  use  of  such  femal" 
employees,  to  the  number  of  one  seat  for  every  three  females 
employed,   and  to  permit  the  use   of   such   seats  by   sucl^ 
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employees  at  reasonable  times  to  such  an  extent  as  may  be 
requisite  for  the  preservation  of  their  health.  And  such 
employees  shall  be  permitted  to  use  same,  as  above  set  forth, 
in  front  of  the  counter,  table,  desk  or  any  fixture  when  the 
female  employee  for  the  use  of  whom  said  seat  shall  be 
kept  and  maintained  is  principally  engaged  in  front  of  said 
counter,  table,  desk  or  fixture;  and  behind  such  counter, 
table,  desk  or  fixture  when  the  female  employee  for  the  use 
of  whom  said  seat  shall  be  kept  and  maintained  is  principally 
engaged  behind  counter,  table,  desk  or  fixture.  Any  per- 
son who  violates  or  omits  to  comply  with  any  of  the  fore- 
going provisions  of  this  section,  or  who  suffers  or  permits 
any  woman  to  stand,  in  violation  of  its  provisions,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  pun- 
ished bya^fine  of  not  less  than  twenty  dollars  nor  more  than 
one  hundred  dollars  for  each  offense. 

The  Commissioner  of  Agriculture,  Commerce  and  Indus- 
tries and  the  State  Factory  Inspectors  are  hereby  charged 
with  the  enforcement  of  the  provisions  of  this  law,  and  said 
Commissioner  is  hereby  empowered,  from  time  to  time, 
whenever  he  may  deem  it  necessary,  to  employ  female 
inspectors  for  the  purpose  of  collecting  evidence.  The  sum 
of  $300,  if  so  much  be  necessary,  shall  annually  be 
appropriated  for  the  purpose  of  compensating  such  female 
inspectors. — Crim.  Code,  Sec.  429. 

Regulating  Hours  of  Female  Employees. — The  hours  of 
labor  of  women  employed  in  mercantile  establishments  in 
this  State  shall  be  limited  to  sixty  hours  per  week,  not  to 
exceed  twelve  hours  in  any  one  day,  and  that  such  female 
employees  shall  not  be  required  to  work  later  than  the  hour 
of  ten  o'clock  p.  m. 

The  enforcement  of  this  law  is  placed  in  the  hands  of  the 
Commissioner  and  Inspectors. 

Any  employer  or  employers  of  female  labor  in  mercantile 
establishments  who  shall  violate  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  pun- 
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ished  by  a  fine  of  not  less  than  ten  days  nor  exceeding  thirty 
days. — Crim.  Code,  Sec.  430. 

FENCES. 

What  Are  Lawful  Fences. — All  fences  closely  and 
strongly  made  of  rails,  boards,  or  posts  and  rails,  or  posts 
and  wire :  Provided,  That  said  fence  is  sufficiently  close  to 
prevent  the  ingress  or  egress  of  swine,  or  of  any  embank- 
ment of  earth  capped  with  rails  or  timber  of  any  sort,  or 
live  hedges,  five  feet  in  height,  except  in  the  Counties  of 
Berkeley  and  Dorchester,  where  they  shall  be  four  and  a 
half  feet  in  height,  and  in  Horry  County,  where  they  shall 
be  four  feet  in  height,  measured  from  the  level  or  surface 
of  the  earth,  shall  be  taken  and  deemed  to  be  lawful  fences; 
and  every  planter  shall  be  bound  to  keep  such  lawful  fence 
around  his  cultivated  grounds. 

When  Navigable  Stream  Is  a  Lawful  Inclosure. — Except 
where  some  navigable  stream  or  deep  watercourse  shall  be 
a  boundary  of  such  cultivated  grounds,  in  which  case  such 
navigable  stream  or  watercourse  shall  be  deemed  sufficient 
fence:  Provided,  always.  That  before  he  avails  himself  of 
the  provisions  of  this  section  he  shall  aj^ply  to  a  Magistrate 
of  the  County,  who  shall,  from  the  names  of  seven  free- 
holders of  the  vicinage,  draw,  by  lot,  three,  who  are  hereby 
required  to  view  the  premises  and  pronounce  upon  the  suffi- 
ciency of  the  said  water  as  an  inclosure  according  to  the 
true  intent  and  meaning  of  this  section. 

And  provided,  further,  That  this  section  shall  not  apply, 
in  Horry  County,  to  fences  constructed  of  wire  and  of  the 
height  of  thirty-six  inches  or  more,  and  already  built,  where 
the  same  are  constructed  on  the  banks  of,  or  sufficiently 
near  a  ditch  wholly  or  partially  enclosed  or  surrounding 
said  farm  or  premises. — Civil  Code,  Sec.  2311. 

Land  surrounded  by  a  deep  navigable  stream  is  sufficiently  fenced,  so 
as  to  render  hunters,  as  well  as  horses,  cattle  and  hogs,  trespassers.^ — • 
Fripf  V.  Hasell,  1  Strob.,  173. 

Horses,  Etc.,  Breaking  In. — If  any  horses,  mules,  cattle, 
hogs,  sheep  or  goats  shall  break  into  or  be  found  in  any 
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field  in  which  shall  be  growing,  or  ungatherecl,  any  grain, 
cotton  or  vegetable  production,  raised  for  market  or  domes- 
tic consumption,  the  said  field  being  inclosed  with  a  lawful 
fence,  according  to  the  provisions  of  this  article,  it  shall  be 
lawful  for  the  owner  or  possessor  of  such  field  to  seize  such 
horses,  mules,  cattle,  hogs,  sheep  or  goats  and  impound 
them;  after  which  all  the  provisions  of  the  General  Stock 
Law  of  this  State,  as  to  notice  to  owner  of  stock,  release  of 
same  and  disposition  thereof  in  case  the  owner  does  not 
obtain  such  release,  and  all  provisions  and  penalties  of  the 
same  as  to  pound  breach  shall  apply. —  (See  Cattle — Break- 
ing Into  Fields.)     lb.,  Sec.  2312. 

Penalty  for  Injuring  Animals  Trespassing  Where  Fence 
Is  Not  Lazvfiil. — If  any  person  whose  fields  are  not  enclosed 
by  a  lawful  fence  shall  kill,  wound,  maim,  chase,  worry, 
or  in  any  manner  injure  any  cattle,  horses,  hogs,  sheep  or 
goats  which  shall  be  found  in  such  field,  whether  cultivated 
or  not,  or  shall  cause  or  procure  the  same  to  be  done  by 
any  other  person,  such  person  so  offending  shall  be  liable 
to  an  action,  and  the  plaintiff  shall  recover  full  satisfaction 
for  the  injury,  with  costs. — lb.,  Sec.  2313. 

Where  the  general  stock  law  is  not  in  force,  the  entry  of  domestic 
animals  on  railroad  track  is  not  a  trespass. — Murray  v.  R.  R.  Co., 
10  Rich.,  2:37. 

Crops  in  Sections  Not  Under  Stock  Law  to  Be  Planted 
Within  Lawfid  Fence. — It  shall  be  unlawful  for  any  person 
in  any  County  or  section  wdiich  is  exempt  from  the  opera- 
tion of  the  General  Stock  Law  to  plant  or  cultivate  any 
crop  which  is  not  enclosed  by  a  lawful  fence,  as  defined  in 
this  chapter. — lb..  Sec.  2314. 

Penalty  for  Violating  Provisions  as  to  Constrnction  of 
Fences. — Any  person  or  persons  violating  the  provisions  of 
Section  2311  of  the  Civil  Code  in  reference  to  the  construc- 
tion and  height  of  fences,  shall,  upon  conviction,  be  fined 
not  less  than  $25  nor  more  than  $100,  or  be  imprisoned  for 
not  less  than  fifteen  days  nor  more  than  thirty  days,  in  the 
discretion  of  the  Court  of  Magistrate :  And  provided,  fur- 
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ther,  That  any  person  or  persons  having  been  convicted  of 
a  violation  of  this  section,  and  has  or  have  failed  to  con- 
struct said  fence  or  fences  so  as  to  comply  with  the  recjuire- 
ments  of  this  section  within  thirty  (30)  days  after  said  con- 
viction, shall  be  subject  to,  as  a  second  offense,  a  fine  of  not 
less  than  one  hundred  dollars,  or  to  be  imprisoned  for  not 
less  than  thirty  (30)  days. — Crim.  Code,  Sec.  313. 

Misdemeanor  to  Remove  or  Destroy  Fences. — Any  per- 
son, other  than  the  owner,  who  shall  remove  or  destroy,  or 
leave  down  any  portion  of  any  fence  in  this  State  intended 
to  enclose  animals  of  any  kind  or  crops  or  uncultivated 
lands,  or  who  shall  leave  open  any  gate,  or  leave  down  any 
bars  or  other  structure  intended  for  a  like  purpose,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
a  fine  of  not  less  than  five  nor  more  than  thirty  dollars,  or 
be  imprisoned  in  the  County  jail  not  less  than  five  nor  more 
than  thirty  days. — Crim.  Code,  Sec.  229. 

That  when  the  unanimous  consent  of  all  persons  in  the 
territory  to  be  enclosed  has  been  obtained  it  shall  be  lawful 
to  erect  a  fence  enclosing  such  territory :  Provided,  That 
when  such  fences  cross  the  public  roads,  good  and  sufficient 
gates  shall  be  erected  and  maintained  by  the  party  or  parties 
erecting  such  fence,  and  hitching  posts  shall  be  placed  on 
each  side  of  such  gate  not  more  than  twenty  yards  from 
such  gate  or  gates :  Provided,  further.  That  any  owner  of 
any  fence  intended  for  purposes  specified  in  this  section 
who  shall  wilfully  and  with  purpose  of  turning  stock  out 
of  any  enclosure  or  into  any  crops,  remove,  destroy  or  leave 
down  any  portion  of  any  such  fence,  or  leave  open  any  gate 
or  bars,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  subject  to  the  penalties  provided  in  this  section. — lb.,  Sec. 
229. 

Rescuing  Trespassing  Stock  a  Misdemeanor. — Whenever 
any  animal  shall  be  taken  up  under  the  provisions  of  this 
chapter  it  shall  be  unlawful  for  any  person  to  rescue  the 
same  or  deliver  it  from  the  custody  of  the  person  impound- 
ing it;   and  whoever  shall  violate  this  provision  shall  be 
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deemed  guilty  of  a  misdemeanor  and  be  punished  as  pro- 
vided in  the  foregoing  section. — Ih.,  Sec.  230. 

Misdemeanor  to  Travel  Outside  of  Road. — It  shall  be  a 
misdemeanor  for  any  person  wilfully  to  walk,  drive  or  to 
allow  his  team  to  travel  outside  of  the  road  on  the  culti- 
vated lands  of  another,  punishable  as  in  the  next  preceding 
section : 

Proviso. — Provided,  That  in  case  any  person  charged 
with  this  misdemeanor  be  brought  before,  or  reported  to,  a 
Magistrate,  he  may  discharge  himself  from  any  further 
proceedings  therein  by  paying  such  fine  within  the  above 
limits  as  the  Magistrate  may  impose. — lb.,  Sec.  232. 

Barbed  Wire  Fences  Near  Road. — All  persons  or  cor- 
porations building  or  using  a  barbed  or  edged  wire  fence 
within  fifty  feet  of  any  public  highway  shall  nail  or  place 
a  plank  or  pole  on  or  near  the  top  of  said  fence :  Provided, 
That  the  said  plank  or  pole  be  not  required  when  there 
is  such  an  embankment  at  the  side  of  the  road  as  shall,  in 
the  judgment  of  the  road  overseer  of  such  road,  render  it 
safe  from  injury  to  stock  traveling  said  road  without  such 
plank  or  pole  being  on  said  fence.  All  persons  violating 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  exceeding  one  hundred  dollars,  or  impris- 
onment not  exceeding  thirty  days. — Crim.  Code,  Sec.  659. 

FERRIES  AND  BRIDGES. 

Ferries  have  no  legal  or  necessary  connection  with  land, 
but  are  public  franchises  granted  to  private  persons  for  a 
limited  time. — Morse  v.  Garner,  1  Strob.,  514;  47  Am.  Dec, 
565.  Rent  reserved  on  lease  of  ferry  is  not  extinguished  by 
sale  of  land  on  one  side  to  lessee. — Gourdine  v.  Davis,  1 
Bailey,  469.  They  cannot  be  established  without  permission 
of  the  sovereign  power. — Stork  v.  McGowan,  1  Nott  & 
McC,  387. 
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1st — How  AND  Where  Bridges  and  Ferries  May  Be 
estabeished. 

2d — Oe  the  Duties,  Liabieities  and  Rights  oe  the 
Owners  or  Keepers. 

3d — Rates  oe  Coleecting  Toee  and  of  Persons 
Exempt. 

4th — Fines  and  Penalties,  and  How  Recovered. 

1st — How  AND  Where  Established. 

Charters  or  Renewals  Thereof. — When  the  charter  of 
any  ferry  has  expired,  or  is  about  to  expire,  the  same  may 
be  renewed  or  rechartered ;  and  when  a  ferry  is  needed 
where  no  ferry  has  been  heretofore  chartered,  the  same 
may  be  chartered  in  the  foHowing  manner :  By  apphcation 
,to  the  County  Board  of  Commissioners,  instead  of  to  the 
General  Assembly;  and  where  the  ferry  is  across  a  river  at 
a  point  where  such  river  is  the  boundary  between  two  or 
more  Counties,  then  to  the  respective  Boards  of  Commis- 
sioners of  the  Counties  concerned.  The  application  shall  be 
by  petition  after  the  notice  now  required  by  law,  and  after 
strictly  observing  and  complying  with  all  prerequisites 
required  by  law  before  the  granting  of  such  charters. — 
Civil  Code,  Sec.  2158. 

Terms  of  Charters,  Etc. — Such  charter  shall  be  to  the 
applicant  (petitioner),  his  or  her  heirs  and  assigns,  for  a 
term  not  to  exceed  twenty-one  years,  and  shall  be  subject 
to  revocation  at  any  time  by  the  County  Board  of  Com- 
missioners which  granted  or  renewed  the  same,  for  such 
cause  or  causes  as  to  them  may  seem  just  and  proper. — Ih., 
Sec.  2159. 

Renewal  of  charter  held   to  carry   appendant   right-of-way  with   it. — 
Ouignard  v.  Kinsler,  4  Rich.,  330. 

Form  of  Charter.— The  following  shall  be  a  sufficient 
form  for  such  charter : 
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*;■ 


THE  STATE  OF  SOUTH  CAROLINA, 

COUXTY    OF 


} 


On  the  petition  of ,  and  it  appearing  that  the  public  good 

will  be  observed  thereby,  the   (or  a)   ferry  across River, 

at ,    known    as    (or   to   be    known    as)    

Ferry,  is  hereby  chartered  (or  rechartered),  and  vested  in , 


the   said   petitioner,   his    (or   their)    heirs,   executors,   administrators,   or 

assigns,  for  the  term  of years,  subject,  however,  to  be  revoked  in 

the  discretion  of  the  County  Board  of  Commissioners  at  any  time. 

Given    under    our    hands    and   seals    of   office,    this    the day    of 

,  A.  D.  19 .     {Ibid.,  Sec.  2162.) 

Commissioners  to  Be  Appointed  to  Superintend  Works. 
— The  proprietor  or  proprietors  of  each  and  every  bridge, 
ferry  or  turnpike  road,  and  the  County  Board  of  Commis- 
sioners of  the  County  to  which  the  work  is  subject,  shall 
appoint,  immediately  after  the  completion  of  the  said  work, 
and  before  any  toll  or  ferriage  is  received  thereat,  and  at 
the  expiration  of  every  three  years  thereafter,  three  persons, 
who  shall  be  commissioners  of  the  said  work;  and  Avhere 
the  above  named  parties  do  not  agree,  or  whenever  the 
Legislature  shall,  by  resolution  or  act,  order  a  new  Com- 
mission, the  Commissioners  shall  be  appointed  by  the  Court 
of  Common  Pleas  of  the  County  in  which  the  whole  or  any 
part  of  the  work  may  be  situated;  but  before  such  appoint- 
ment shall  be  made,  the  Attorney  General  or  Solicitor  of 
the  Court  shall  have  notice  of  the  day  on  which  applica- 
tion for  such  appointments  will  be  made.  And  in  case  the 
proprietor  or  proprietors  shall  not  apply  for  the  appoint- 
ment of  Commissioners  on  or  before  the  second  day  of 
the  next  term  after  such  application  to  the  Court  shall 
become  necessary,  the  Attorney  General  or  Solicitor  of  the 
Circuit  shall  make  application  to  the  Court  for  such 
appointment,  which  may  be  made  without  notice  to  the  pro- 
prietor or  proprietors.— /&.,  Sec.  2175. 

Work  to  Be  Bxamined  by  Commissioners — Duty  if 
Work  Is  in  a  Dangerous  Condition. — The  Commissioners 
of  each  and  every  bridge,  ferry  and  turnpike  road  shall  have 
full  power,  in  addition  to  the  authority  hereinbefore  given 
them,  and  they,  or  a  majority  of  them,  are  hereby  required 
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to  examine  the  works  for  which  they  may  be  appointed, 
and  in  case  they  shall  find  the  said  work,  or  any  part 
thereof  out  of  repair,  or  not  in  good  order  for  traveling  or 
passing,  or  in  any  way  difficult  or  dangerous  to  be  traveled 
or  passed,  it  shall  be  the  duty  of  said  Commissioners,  or  a 
majority  of  them,  to  make  and  publish  in  the  nearest  gazette 
and  to  post  up  at  all  places  where  tolls  or  ferries  are 
received,  an  order  that  the  proprietor  or  proprietors  shall 
not  receive  tolls  for  traveling  over  or  passing  the  said 
bridge,  ferry  or  turnpike  road,  as  the  case  may  be ;  and  after 
the  said  order  shall  be  made  and  posted  up,  as  aforesaid 
(whether  published  in  the  said  gazette  or  not),  and  until 
the  said  order  shall  be  repealed,  each  and  every  toll  gate 
of  the  said  work  shall  be  kept  open,  and  it  shall  not  be  law- 
ful for  the  proprietor  or  proprietors  thereof  to  receive  any 
toll  or  ferriage  for  traveling  or  passing  over  the  said  work, 
or  any  part  thereof;  and  the  proprietor  or  proprietors, 
keeper  or  keepers  of  a  ferry  during  the  continuance  of  such 
order  respecting  it,  shall  give  the  same  attendance  thereon 
and  convey  all  persons,  horses,  cattle  and  carriages  over  the 
same  as  if  no  such  order  had  been  made.  Whenever  any 
member  of  the  said  Commission  may  know,  of  his  own 
observation,  or  be  informed  by  the  affidavit  of  any  other 
person,  taken  before  any  Magistrate  or  any  member  of  said 
Commission  (who,  for  the  purpose,  are  hereby  authorized 
to  administer  oaths),  that  the  said  works,  or  any  part 
thereof  are  out  of  repair,  or  difficult  or  dangerous,  as  afore- 
said, he  shall  summon  the  other  members  to  attend  on  the 
work  complained  of,  and  thereupon  the  said  Commission- 
ers shall  make  or  reject  the  said  order,  as  the  nature  of  the 
case  may  require ;  and  it  shall  also  be  the  duty  of  the  said 
Commissioners,  on  the  written  summons  of  the  proprietor 
or  proprietors,  to  attend  and  repeal  said  order  whenever 
the  cause  for  making  the  same  may  have  been  removed. 
Whenever  the  said  Commissioners  may  refuse  to  make  or 
repeal  such  order,  when  they  ought  so  to  do,  they  may  be 
compelled  thereto  by  mandamus. — lb.,  Sec.  2176. 
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Oath  to  Be  Taken  and  Subscribed  by  Commissioners. — 
Each  Commissioner  of  each  and  every  bridge,  ferry  and 
turnpike  road,  before  entering  on  the  duties  of  this  office, 
shall  take  and  subscribe  an  oath  or  affirmation  to  the  fol- 
lowing effect:  "I,  A.  B.,  one  of  the  Commissioners  of  the 
bridge  (ferry  or  turnpike  road,  as  the  case  may  be),  do 
solemnly  swear  (or  affirm)  that  I  will,  to  the  best  of  my 
judgment  and  ability,  faithfully  and  impartially  discharge 
the  duties  required  of  me  by  law,  as  Commissioner  afore- 
said."—/&.,  Sec.  2177. 

2d — Duties,  Liabiuties  of  the  Owner  or  Keeper. 

Duties. — It  shall  be  the  duty  of  every  person  keeping  a 
ferry  to  keep  in  good  order  the  banks  of  the  river  or  creek 
at  such  ferry. — Civil  Code,  Sec.  2164. 

To  provide  and  keep  attached  to  each  end  of  his  ferry 
flat  or  flats  a  good  and  sufficient  apron,  or,  not  having  such 
aprons,  shall  keep,  at  each  and  every  landing  place,  good 
and  sufficient  abutment  or  inclined  plane  for  the  same. — lb.. 
Sec.  2165. 

Where  it  is  necessary  that  slips  should  be  used,  shall  keep 
the  same  in  repair  at  their  private  expense. — lb.,  Sec.  2166. 

To  cause  the  rate  chargeable  for  such  passage  to  be  posted 
in  legible  letters  or  characters  in  some  conspicuous  place  so 
as  to  be  read  for  information,  without  inconvenience,  at 
the  approach  to  such  ferry  or  bridge. — lb.,  Sec.  2171. 

Party  accustomed  to  use  ferry  presumed  to  know  the  rates  though  not 
posted. — Addison  v.  Hard,  1  Bailey,  431. 

Shall  be  liable  for  any  unnecessary  delay  in  transporting 
citizens.— /&.,  Sees.  2163  and  2182. 

Shall  afford  applicants  immediate  passage  across  the 
ferry  at  all  hours,  day  and  night,  at  the  usual  fees  and 
charges. — lb.,  Sec.  2174. 

Each  and  every  public  steam  ferry  in  this  State,  hereto- 
fore or  hereafter  chartered,  or  now  existing  under  and  by 
authority  of  any  general  or  special  act,  shall  operate  daily 
and  with  only  such  intermission  as  is  reasonable,  commenc- 
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ing  at  6  a.  m.,  and  ending  not  earlier  than  9  p.  m.  each  day. 
—lb.,  Sec.  2163. 

Liability. — For  neglect  of  any  of  his  duties  the  owner 
or  keeper  of  a  ferry  is  subject  to  the  fines  and  penalties 
hereinafter  specified  (under  Fines  and  Penalties),  and  is 
also  answerable  in  damages  for  any  case  or  injury,  except 
they  result  from  the  act  of  God  or  the  enemies  of  the  State. 

Ferryman  employed  at  any  ferry  on  a  post  road  shall  be 
exempt  from  militia  duty. — Civil  Code,  Sec.  490. 

Where  any  bridge  has  been,  or  shall  hereafter  be  erected 
over  any  river  in  this  State,  and  the  same  has  been,  or  shall 
hereafter  be  destroyed  or  injured  by  freshets  or  otherwise, 
so  as  to  be  impassable,  the  company  or  individual  owning 
such  bridge  is  authorized  to  establish  a  ferry  at  some  con- 
venient place  within  one  mile  of  the  site  of  the  said  bridge, 
and  to  keep  the  same  and  receive  the  emoluments  thereof, 
not  exceeding  in  amount  of  ferriage  the  established  tolls 
receivable  at  said  bridge  during  the  time  the  said  bridge 
shall  be  rebuilding  and  repairing:  Provided,  That  the 
rebuilding  or  repairing  of  the  said  bridge  shall  be  begim 
within  six  months,  and  shall  be  finished  within  two  years 
from  the  time  the  said  bridge  shall  be  destroyed  or  so 
injured. — lb..  Sec.  2170. 

Is  required  to  cause  to  be  erected  a  good  and  sufficient 
railing,  extending  twenty  feet  from  the  ends  of  all  such 
toll  bridges,  on  each  side  of  the  road,  passing  over  said  toll 
bridge.— 76.,  Sec.  2146. 

3d — Rates  of.  Collecting  Toll  and  oe  Persons 

Exempt. 

Rates  of. — The  rate  of  tolls  receivable  at  any  bridge, 
ferry  or  turnpike  gate  shall  be  as  follows,  unless  otherwise 
expressed  in  the  act  granting  or  authorizing  the  charter : 

For  every  carriage  with  four  wheels,  for  the  conveyance  of  per- 
sons (except  stage  coaches  running  regularly  on  the  road), 

drawn  by  four  horses  or  mules $1 .00 

Drawn  by  three  horses  or  mules 75 

Drawn  by  two  horses  or  mules 50 

21— M. 
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For  every  carriage  with  four  wheels,  drawn  by  six  horses,  oxen 

or  mules   75 

Drawn  by  five  horses,  oxen  or  mules 62i/<, 

Drawn  by  four  horses,  oxen  or  mules 50 

Drawn  by  three  horses,  oxen  or  mules 37i4 

For  every  carriage  with  two  wheels,  for  the  conveyance  of  persons, 

drawn  by  two  horses  or  mules 50 

For   every   carriage   other   than    for  the   conveyance   of  persons, 

drawn  by  four  horses  or  mules 50 

Drawn  by  three  horses  or  mules STi/, 

For  every  other  carriage 25 

For  every  person  on  horseback,  or  leading  or  driving  a  horse  or 

mule     121/2 

For  every  led  horse  or  mule,  accompanying  a  person  on  horseback     .O614 

For  every  horse  or  mule  in  drove 04 

For  every  head  of  cattle 03 

For  every  hog,  sheep  or  goat 02 

For  every  animal  for  show,  in  addition  to  the  carriage  in  which  it 

may  be  conveyed 50 

For  every  foot  passenger  crossing  a  bridge 06i^ 

But  no  foot  passenger  shall  be  liable  to  jjay  toll  for  passing  a  turnjiike 
gate.— Z6id.,  Sec.  2181. 

Rates  of  Toll  at  Public  Ferry. — The  following  shall  be 
the  maximum  rates  of  toll  that  shall  be  charged  at  each 
public  ferry  in  this  State,  chartered  under  the  provisions 
of  this  chapter: 

For    every    passenger $  .05 

Except  in  the  case  of  public  steam  ferries,  where  the  maximum  rate 

for  a  single  trip  or  passage  is 10 

For  every  head  of  sheep,  goats,  hogs  and  other  small  animals 05 

For  every  horse,  mule  and  head  of  cattle 10 

For  every  passenger  with  single  horse,  mule  or  ox  or  other  riding 

animal    20 

For  every  single  horse,  buggj',  cart  or  other  vehicle 25 

For  every  two-horse  wagon  or  other  vehicle 50 

For  every  three-horse  wagon  or  other  vehicle 65 

For  every  four-horse  wagon  or  other  vehicle 75 

Provided,  That  it  shall  be  within  the  province  and  power 
of  the  County  Board  of  Commissioners  of  the  several  Coun- 
ties of  the  State  to  fix  lower  rates  of  toll  for  any  one  or 
more  specific  ferries  in  any  County  as  the  special  local  con- 
ditions and  circumstances  may  demand ;  and  in  cases  of  fer- 
ries crossing  rivers  or  streams  forming  boundary  lines 
between  any  two  Counties  the  power  and  province  aforesaid 
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shall  rest  in  the  County  Boards  of  Commissioners  of  said 
two  Counties. — Ih.,  Sec.  2160. 

Collecting  Tolls. — The  tolls  demandable  and  payable  at 
the  toll  gate  of  any  bridge,  ferry  or  turnpike  road  now  con- 
structed, or  hereafter  to  be  constructed,  by  authority  of  the 
Legislature,  shall  be  paid,  if  required,  before  passing"  the 
gate.  The  collector  at  a  gate  or  ferry  shall  make  change 
of  all  coins  or  bills  offered  him  in  payment  of  tolls  under 
the  value  of  five  dollars,  except  six  and  a  cjuarter  and  five- 
cent  bills  or  coins,  which  shall  always  be  paid  to  the  collector 
where  a  less  sum  is  due  to  him  for  tolls,  unless  the  exact 
change  shall  be  tendered  him  in  the  copper  coin  of  the 
United  States.— /&.,  Sec.  2178. 

Warrant  May  Be  Issued  to  Collect  Tolls. — In  case  the 
toll  is  not  paid  before  passing  the  gate  of  any  turnpike  road, 
bridge  or  ferry,  and  shall  be  refused  or  neglected  to  be  paid 
immediately  after,  the  collector  may  issue  his  distress  war- 
rant for  the  same  and  cause  it  to  be  levied  on  the  carriage, 
horse,  animal  or  other  thing  which  has  incurred  the  demand 
for  toll,  or  any  article  or  thing  conveyed  in  such  carriage, 
or  on  such  horse,  animal  or  thing,  and  the  thing  so  dis- 
trained shall  be  disposed  of  in  the  same  manner  as  goods 
under  execution. — lb.,  Sec.  2179. 

Persons  Exempt  From  Toll. — Exemption  from  the  pay- 
ment of  toll  at  any  bridge,  ierry  and  turnpike  road,  here- 
after chartered,  shall  be  granted  to  every  regularly  ordained 
or  licensed  minister  of  the  gospel ;  to  every  member  of  the 
Legislature,  going  to  or  from  its  sittings ;  school  trustees, 
when  they  are  traveling  on  official  business ;  and  all  persons 
going  to  and  returning  from  divine  service  on  Sundays ; 
and  to  every  person  traveling  in  the  performance  of  any 
civil  or  military  duty,  for  which  he  receives  no  salary  or 
reward ;  and  to  every  person  whose  duty  it  may  be  made  by 
law  to  examine  the  said  work,  with  not  more  than  one  serv^- 
ant,  a  carriage  and  two  horses.  In  time  of  war  or  insurrec- 
tion, troops,  with  their  baggage,  artillery  and  munitions  of 
war,  exclusively  in  the  service  of  this  State,  shall  pass  every 
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bridge,  ferry  and  turnpike  road  at  one-half  of  the  estab- 
lished toll  or  ferriage. — lb.,  Sec.  2180. 

Tolls  Remitted  in  Certain  Cases. — It  shall  not  be  lawful 
to  exact  from  the  citizens  of  this  State,  nor  shall  any  of 
them  be  compelled  to  pay  any  toll  for  crossing  any  ferry 
within  the  limits  of  this  State,  or  for  the  crossing  of  their 
horses,  cattle  or  other  property  at  any  such  ferry,  when  the 
boat  or  boats,  flat  or  flats,  kept  at  said  ferry  is  or  are  not 
used  by  them  for  said  purpose. — lb.,  Sec.  2167. 

Persons  Fording  Not  to  Pay  Toll. — If  the  water  at  any 
bridge  or  ferry  should  be  so  low  as  to  enable  persons  with 
their  horses  or  cattle  to  ford  the  same  the  proprietor  of  the 
ferry  or  bridge  shall  not  be  allowed  to  take  any  toll  from 
the  person  or  persons  so  fording  the  same. — lb.,  Sec.  2172. 

4th — Fines  and  Penalties,  and  How  Recovered. 

Misdemeanor  to  Delay  Passengers  One  Hour. — All  man- 
agers and  keepers  of  public  ferries  shall  afford  applicants 
immediate  passage  across  the  ferry  at  all  hours,  day  and 
night,  at  the  usual  fees  and  charges.  Every  ferryman  or 
ferrykeeper  of  any  public  ferry,  who,  by  absence  from  the 
ferry,  or  by  negligence,  causes  the  detention  and  delay  at 
the  ferry  of  any  bona  fide  applicant  for  passage  at  such 
ferry  for  the  space  of  one  hour  or  more  shall,  upon  convic- 
tion, be  deeemd  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction,  be  fined  five  dollars  or  imprisoned  thirty  days 
for  each  offense :  Provided,  This  section  shall  not  apply  to 
steam  or  free  ferries. — Crim.  Code,  Sec.  616. 

Persons  Not  to  Transport  Passengers  Within  a  Mile  of 
an  Established  Ferry. — If  any  person  or  persons  living 
within  the  space  of  one  mile  of  any  established  ferry  in  any 
part  of  this  State  shall,  for  any  fee,  toll  or  reward  what- 
soever, transport  any  person,  goods  or  cattle  from  one  side 
only  to  the  other  of  that  river  where  any  such  established 
ferry  shall  be  kept,  the  person  taking  any  such  fee,  toll  or 
reward  shall  forfeit  and  pay  to  the  proprietor  of  the  ferry 
next  adjacent  to  the  place  where  such  fare  was  taken  up. 
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treble  the  value  of  the  fee,  toll  or  reward  given,  paid  or 
promised,  to  be  recovered  by  warrant,  under  the  hand  and 
seal  of  one  Magistrate,  or  be  imprisoned  in  the  County  jail 
for  a  period  not  exceeding  thirty  days,  any  law,  usage  or 
custom  to  the  contrary  notwithstanding:  Provided,  ahvays, 
That  in  case  any  passenger  shall  be  detained  more  than  half 
an  hour  at  any  such  ferry,  then  any  persons  living  near 
such  ferries  may  be  at  liberty  to  transport  them,  anything 
herein  to  the  contrary'  notwithstanding. — Crim.  Code,  Sec. 
614. 

Fords  Not  to  Be  Obstructed. — No  keeper  of  any  ferry 
or  toll  bridge,  or  any  other  persons,  shall,  upon  any  pre- 
tense whatsoever,  stop  up  or  obstruct  any  fording  or  cross- 
ing place  on  any  river  or  creek  within  this  State  with  a 
view  to  compel  any  person  or  persons  to  cross  over  any 
ferry  or  toll  bridge,  under  the  penalty  of  two  dollars  and 
fifty  cents,  to  be  recovered  before  the  nearest  Magistrate, 
or  in  default  of  the  payment  thereof,  to  be  imprisoned  not 
more  than  ten  days,  nor  less  than  one  day,  for  every  person 
or  persons  so  prevented  from  passing  over  such  fording  or 
crossing  place. — Crim.  Code,  Sec.  620. 

Keepers  of  Ferries  to  Keep  Banks  in  Order. — It  shall  be 
the  duty  of  every  person  keeping  a  ferry  to  keep  in  good 
order  the  banks  of  the  river  or  creek  at  such  ferry.  And  in 
case  of  neglect,  he  shall  l>e  subject  to  a  fine  of  three  dollars 
for  each  and  every  day  of  such  neglect;  the  same  to  be 
recovered  before  any  Magistrate  having  competent  juris- 
diction.— Civil  Code,  Sec.  2164. 

Aprons  to  Be  Attached  to  Ferry  Flats. — Each  and  every 
ferry  owner  or  keeper  in  this  State  shall  provide  and  keep 
attached  to  each  end  of  his  ferry  flat  or  flats  a  good  and 
sufficient  apron,  or,  not  having  such  aprons,  shall  keep,  at 
each  and  every  landing  place,  a  good  and  sufficient  abut- 
ment or  inclined  plane  for  the  same;  and  for  default  or 
neglect  in  so  doing  he  shall  be  fined  in  a  sum  not  exceeding- 
ten  dollars  for  every  three  days'  continuance  of  such 
default,  to  be   recovered  in  any  Court  having  competent 
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jurisdiction  of  the  same;  one-half  thereof  to  the  use  of  the 
State  and  the  other  half  to  the  informer. — Civil  Code,  Sec. 
2165. 

Miles  V.  James,  1  McC,  157. 

Penalty  for  Injuring  Turnpikes  and  Bridges. — If  any 
person  shall  wilfully  or  maliciously  destroy,  or  in  any  man- 
ner hurt,  damage,  injure  or  obstruct,  or  shall  wilfully  and 
maliciously  cause,  or  aid  and  assist,  or  counsel  and  advise, 
any  other  person  to  destroy,  or  in  any  manner  to  hurt,  dam- 
age, injure  or  obstruct  any  turnpike,  road  or  bridge  now 
or  hereafter  to  be  constructed  by  the  authority  of  the  Legis- 
lature, or  any  causeway,  culvert,  drain,  ditch,  wall,  embank- 
ment, toll  house  or  toll  gate  of  any  such  turnpike,  road  or 
bridge,  the  person  so  offending,  on  conviction  thereof,  shall 
be  imprisoned  not  more  than  three,  nor  less  than  one 
month,  and  pay  a  fine  not  exceeding  five  hundred  dollars 
nor  less  than  twenty  dollars,  at  the  discretion  of  the  Court 
before  which  such  conviction  shall  take  place,  and  shall  be 
further  liable  to  pay  all  expenses  of  repairing  the  same. 

Penalty  for  Obstructing. — If  any  person  shall  cause  any 
obstruction  to  be  placed  on  any  turnpike  road,  causeway  or 
bridge  now  constructed,  or  hereafter  to  be  constructed  by 
the  authority  of  the  Legislature,  so  as  to  obstruct  or  render 
dangerous  or  difficult,  the  passage  of  carriages  or  other 
traveling  thereon,  or  shall  obstruct,  or  in  part  or  in  whole 
fill  up  any  drain,  ditch  or  culvert  made  for  the  purpose  of 
conveying"  water  over,  under,  from  or  alongside  of  any 
such  turnpike  road,  causeway  or  bridge,  and  shall  not 
immediately  remove  such  obstruction  when  required  so  to 
do,  he  or  she  shall  be  deeemd  guiltv  of  a  nuisance,  and,  on 
conviction  thereof  before  a  Court  of  competent  jurisdiction, 
shall  pay  a  fine  not  exceeding  ten  dollars  nor  less  than  two 
dollars,  or  in  default  of  the  payment  thereof  be  imprisoned 
not  more  than  ten  days  nor  less  than  one  day,  and  shall  be 
further  liable  to  pay  the  expenses  of  removing  said  nui- 
sance.— Crim.  Code,  Sec.  615. 
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Petmlty  for  Driving  Other  Than  on  Right  of  Center. — 
Every  person,  carriage,  animal  or  other  thing  travehng,  or 
passing  on  or  over  any  turnpike  road,  public  highway, 
causeway  or  bridge  now  constructed,  or  hereafter  to  be 
constructed,  laid  out  or  opened  according  to  law,  shall  keep 
entirely  on  the  right  of  the  center  of  the  said  road,  public 
highw-ay,  causeway  or  bridge  so  as  not  to  obstruct  the  pas- 
sage of  any  other  person,  carriage,  animal  or  thing  on  the 
other  side  of  the  center  thereof.  And  every  person  who 
shall  drive,  lead,  or,  having  charge  thereof,  shall  permit  any 
carriage,  animal  or  other  thing  to  travel  on  such  road,  pub- 
lic highway,  causeway  or  bridge  contrary  to  this  provision, 
shall,  on  conviction  thereof  before  any  Court  of  competent 
jurisdiction,  pay  a  fine  not  exceeding  ten  dollars  nor  less 
than  two  dollars,  or  in  default  of  the  payment  thereof,  be 
imprisoned  not  more  than  ten  days  nor  less  than  one  day, 
and  be  further  liable  for  all  damages  occasioned  thereby. — 
Crim.  Code,  Sec.  617. 

Proprietors  Liable  to  Indictment  for  Not  Keeping  Up 
Their  Works. — The  proprietor  or  proprietors  of  every 
bridge  or  turnpike  road  now  constructed,  or  hereafter  to  be 
constucted  by  the  authority  of  the  Legislature,  shall  be  liable 
to  indictment  at  common  law  for  not  keeping  their  respec- 
tive works  in  such  condition  as  to  answer  the  ends  of  their 
creation.  All  the  penalties  which  may  be  recovered  for 
offenses  against  owners  of  bridges  or  turnpikes  shall  be  paid 
one-half  to  the  informer  and  the  other  half  to  the  corpora- 
tion, or  individual  or  individuals  owning  the  works,  respect- 
ing which  the  said  offenses  shall  have  been  committed. — 
Crim.  Code,  Sec.  618. 

Penalty  for  Driving  Fast  Over  Bridges. — No  person  shall 
drive,  lead,  or,  having  charge  thereof,  shall  permit  any  car- 
riage, animal  or  other  thing  to  travel  over  or  on  any  bridge 
more  than  ten  feet  long,  now  constructed,  or  hereafter  to  be 
constructed  by  the  authority  of  the  Legislature,  in  a  gait 
faster  than  a  walk,  nor  shall  any  person  having  charge  of 
any  carriage,  animal  or  thing  cause  or  permit  it  to  stop  on 
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any  such  bridge,  and  every  person  so  offending  against  this 
provision  shall,  on  conviction  thereof  before  any  Magis- 
trate of  the  County,  pay  a  line  not  exceeding  ten  dollars  nor 
less  than  five  dollars. — Crim.  Code,  Sec.  600. 

Penalty  for  Not  Furnishing  Toll  Bridges  With  Lights. — 
Every  toll  bridge  within  this  State  shall  be  furnished  at 
night,  by  the  owners  of  the  franchise  or  the  keepers  of  the 
said  bridges,  respectively,  with  sufficient  light  or  lights  to 
enable  persons  traveling  over  the  same  to  see  their  way 
and  to  avoid  danger. 

Any  person  violating  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor. — lb.,  Sec.  599. 

No  Fire  to  Be  Carried  on  Bridge. — No  person  shall  carry 
over,  or  otherwise  have  or  place  any  fire  on  any  wooden 
bridge,  or  bridge  the  superstructure  whereof  is  of  wood, 
now  constructed,  or  hereafter  to  be  constructed,  by  the 
authority  of  the  Legislature;  and  every  person  so  offending 
shall,  on  conviction  before  any  Magistrate  of  the  County, 
pay  a  fine  not  exceeding  ten  dollars  nor  less  than  two  dol- 
lars, and  shall  be  liable  for  kll  damages  occasioned  thereby. 
—Civil  Code,  Sec.  2149. 

No  Building  to  Be  Brected  Within  Fifty  Feet  of  a  Bridge. 
— No  person  shall  erect,  or  cause  to  be  erected,  any  build- 
ing or  other  edifice  not  constructed  of  stone  or  brick  and 
not  roofed  with  tile  or  slate,  so  as  not  to  be  fireproof,  within 
fifty  feet  of  the  wooden  part  of  any  bridge  which  is  more 
than  fifty  feet  long,  constructed  by  authority  of  the  Legisla- 
ture; and  if  any  person  shall  attempt  such  building  or  edi- 
fice he  may  be  enjoined  from  proceeding  therein  by  the 
Court  of  Common  Pleas  or  any  Judge  thereof;  or  if  the 
same  shall  have  been  erected  contrary  to  this  section  the 
said  Court  may  order  the  same  to  be  taken  down  and 
removed,  and  it  shall  be  lawful  for  the  proprietor  or  pro- 
prietors of  the  bridge,  their  officers  or  agents,  to  execute 
such  order  under  the  direction  of  the  Sheriff"  of  the  County 
or  his  lawful  deputy. — Ih.,  Sec.  2150. 
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Vessels  Passing  Under  Bridges  to  Drop  Anchor. — All 
vessels,  boats  and  rafts  passing  under  any  bridge  shall, 
before  they  come  to  the  same,  drop  anchor  and  drag  through 
under  the  same;  and  if  any  vessel,  boat  or  raft  shall  pass, 
or  attempt  to  pass,  under  any  bridge  without  dragging  as 
aforesaid,  every  such  vessel,  boat  or  raft  shall  forfeit  the 
sum  of  fifty  dollars,  to  be  recovered  by  immediate  seizure 
and  detention  of  the  said  vessel,  boat  or  raft  until  the  pay- 
ment of  the  said  sum,  by  information  being  given  of  the 
same  to  the  Circuit  Court  in  the  County  where  the  offense 
was  committed ;  the  money,  when  so  recovered,  to  be  applied 
for  the  rebuilding  or  keeping  in  repair  such  bridge. — lb., 
Sec.  2151. 

FIELDS. 

Burning  grass  whereby  fields  are  set  on  fire,  a  misde- 
meanor. 

(See  Burning.) 

FILING. 

(Transcript  of  Judgment,  Effect  of.) 
(See  Courts  of  Magistrates.) 

FINDING. 

(S-ee  Coroner — Verdict  of  Jury  of  Inquest.) 

FINES. 

Fines  and  Penalties  Collected  by  Magistrates — How  Dis- 
posed of. — All  fines  and  penalties  imposed  and  collected  by 
Magistrates  in  criminal  cases  must  be  forthwith  turned  over 
by  them  to  the  County  Treasurer  of  their  respective  Coun- 
ties for  County  purposes.  But  when,  by  law,  any  person  is 
entitled,  as  informer,  to  any  portion  of  such  fine  or  penalty, 
the  same  shall  be  immediately  paid  over  to  him. — Civil 
Code,  Sec.  1407. 

By  Clerks  of  Courts. — All  fines  and  penalties  imposed 
and  collected  by  the  Circuit  Court  of  General  Sessions  in 
criminal  causes  shall  be  forthwith  turned  over  by  the  Clerk 
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of  said  Court  to  the  County  Treasurer  of  the  County 
wherein  the  same  are  imposed :  Provided,  That  when,  by 
law,  any  person  is  entitled,  as  informer,  to  any  portion  of 
the  fine  or  penalty  imposed  and  collected,  the  same  shall  be 
immediately  paid  over  to  him.  They  shall  also  pay  monthly 
to  the  County  Treasurers  of  their  respective  Counties,  for 
the  use  of  the  State,  all  such  moneys  as  may  have  come  into 
their  hands  as  taxes  from  persons  representing,  publicly, 
plays  and  shows  within  the  limits  of  their  respective  Coun- 
ties.— Civil  Code,  Sec.  1334. 

Failure  to  Pay  Over  Fines — How  Punished. — Any  Clerk 
of  the  Circuit  Court  of  General  Sessions,  County  Sheriff  or 
Magistrate  who  shall  neglect  or  refuse  to  immediately  pay 
over,  as  required,  any  and  all  fines  and  penalties  collected 
by  them  in  any  criminal  cause  or  proceeding,  shall,  on  con- 
viction thereof,  be  subject  to  a  fine  of  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars,  and  impris- 
onment not  less  than  three  nor  more  than  six  months,  and 
shall  be  dismissed  from  office  and  disqualified  from  holding 
any  office  of  trust  and  profit  under  this  State. — Crim.  Code^ 
Sec.  540. 

Under  Qnarantine  Laws — How  Recovered. — All  fines 
and  forfeitures  and  penalties  provided  by  the  laws  of  the 
State  for  the  violation  of  the  quarantine  laws,  or  disobedi- 
ence of  the  orders  of  the  Governor  establishing  quarantine 
regulations,  shall  be  recovered  by  indictment  in  a  Court  of 
General  Sessions;  and  all  persons  offending  against  the 
same,  upon  conviction,  shall  be  liable  to  imprisonment  not 
exceeding  twelve  months,  in  addition  to  such  fines,  forfei- 
tures and  penalties. — Crim.  Code,  Sec.  438. 

In  every  case  where  any  recognizance  shall  be  adjudged 
forfeited,  or  where  any  fine  shall  be  imposed  by  or  recov- 
ered for  the  use  of  the  State  in  any  Court  or  before  a 
Magistrate,  if  the  party  incurring  such  fine  or  forfeiture 
shall  fail  to  pay  down  the  same,  with  the  costs  of  prosecu- 
tion, then  a  writ,  in  the  nature  of  an  execution,  shall  issue, 
by  virtue  of  which  the  Sheriff"  or  his  deputy  shall  sell  (in 
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the  same  manner  as  property  is  sold  under  execution  in  civil 
cases)  so  much  of  such  offender's  estate,  real  and  personal, 
as  may  be  necessary  to  satisfy  the  fine  or  forfeiture,  and 
also  the  costs  of  prosecution,  and  also  the  reasonable  charges 
of  taking,  keeping  and  selling  such  property,  returning  the 
overplus,  if  any,  to  the  offender,  together  with  a  bill  of  the 
fine  or  forfeiture,  with  costs  and  charges,  if  he  recpiires  it. 
—lb.,  Sec.  113. 

If  the  Sheriff  or  his  deputy  return  on  oath  that  such 
offender  refused  to  pay  or  has  not  any  property,  or  not 
sufficient  whereon  to  levy,  then  a  writ  of  capias  ad  satis- 
faciendum shall  issue,  whereby  he  shall  be  committed  to  the 
common  jail  until  the  forfeiture,  costs  and  charges  shall  be 
satisfied — entitled,  however,  to  the  privileges  of  insolvent 
debtors. — lb..  Sec.  114. 

.  Hursfs  V.  Samuels,  29  S.  C,  476;  7  S.  E.,  823. 

FISH. 

What  Fish  Are  Game  Fish. — For  the  purpose  of  classifi- 
cation the  following  fish  shall  be  known  as  game  fish,  viz.  : 
Jackfish  or  pickerel,  pike,  black  bass  or  pond  trout,  striped 
bass  or  rock  fish,  warmouth,  red-belly,  robin,  bream,  copper- 
face  or  ball-faced  bream,  branded  bream,  yellow-belly  perch, 
sun  perch,  red-fin  trout  or  yellow  perch,  rainbow  trout, 
speckled  trout,  flyer,  crappie,  rock  bass,  goggle-eye  and 
white  perch. — Crim.  Code,  Sec.  754. 

Fishing  With  Nets,  Etc.,  Prohibited. — Hereafter  no  per- 
son or  persons  shall  cast,  draw,  fasten  or  otherwise  make 
use  of  any  seine  or  drift  net,  fyke  net  of  any  other  descrip- 
tion, or  use  any  other  appliances  for  the  catching  of  game 
fish  in  the  waters  of  this  State,  other  than  privately  owned 
ponds  or  lakes,  except  hook  and  line  and  ordinary  bait  or 
by  spoon,  or  by  artificial  fly,  or  by  phantom  minnow,  or  by 
artificial  bait,  between  the  first  day  of  April  and  the  first 
day  of  November  of  each  year :  Provided,  That  in  the  Coun- 
ties of  Bamberg,  Berkeley,  Clarendon,  Colleton,  Dorchester 
and  Williamsburg  the  close  season  shall  be  between  the  first 
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day  of  April  and  the  first  day  of  x^ugust  of  each  year.  For 
violation  of  this  section  the  party  so  violating  shall  be  fined 
twenty  ($20.00)  dollars,  or  imprisoned  thirty  (30)  days 
for  each  offense :  Provided,  That  this  section  shall  not  apply 
to  such  person  or  persons  as  are  catching  game  fish  with  a 
net  or  other  appliances  for  the  purposes  of  stocking  a  pond 
or  other  streams  not  for  commercial  purposes :  Provided, 
That  in  the  Counties  of  Bamberg,  Berkeley,  Clarendon,  Col- 
leton, Dorchester  and  Williamsburg  fish  may  be  sold :  Pro- 
vided, also,  That  any  or  all  persons  engaged  in  catching 
fish  for  the  purpose  of  stocking  a  pond  or  stream  must 
notify  the  nearest  Game  Warden  or  Magistrate  of  his  or 
their  purpose  to  so  catch  the  fish :  Provided,  also,  That  no 
game  fish  shall  be  sold  during  the  months  of  April,  May 
and  June:  Provided,  further,  That  this  shall  not  prohibit 
the  catching  of  any  kind  of  fish  in  a  private  pond  not 
erected  on  a  navigable  stream  in  any  manner  by  the  owner 
of  such  pond  or  by  permission  of  owner  at  any  season  of 
the  year. — Ih.,  Sec.  755. 

Navigable  Streams  Not  to  Be  Obstructed. — Fishways. — 
No  navigable  stream  of  this  State  shall  be  obstructed  by  dam 
or  otherwise  unless  there  be  provided  a  fishway  in  same. 
For  the  violation  of  this  section  the  person  or  corporation 
so  violating  shall  be  fined  not  less  than  twenty-five  ($25.00) 
dollars  for  each  day  that  such  obstruction  shall  exist  with- 
out said  fishway  in  same  after  having  been  notified  in  writ- 
ing by  any  person  that  such  obstruction  exists. — lb..  Sec. 
759. 

Unlawfid  to  Poison  the  Streams. — It  shall  be  unlawful 
to  poison  the  streams  or  waters  of  the  State  in  any  manner 
whatsoever  for  the  purpose  of  taking  fish.  The  muddying 
of  streams  or  ponds  or  the  introduction  of  any  substance 
which  results  in  making  the  fish  sick,  so  that  they  may  be 
caught,  is  hereby  declared  to  be  poisoning  in  the  sense  of 
this  section.  It  shall  be  unlawful  to  throw,  place  or  put 
any  dynamite  or  any  explosive  in  any  lake,  stream  or  water 
in  the  State  for  the  purpose  of  taking  fish.     For  violation 
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of  this  section  the  person  or  persons  so  violating  shall  be 
fined  five  hundred  ($500.00)  dollars,  or  imprisoned  one 
year. — lb.,  Sec.  757. 

Impurities  Not  to  Be  Cast  in  Fish  Streams. — Should  any 
person  or  persons  cause  to  flow  into  or  be  cast  into  any  of 
the  creeks,  streams  or  inland  waters  of  this  State  any 
impurities  that  are  poisonous  to  fish  or  destructive  to  their 
spawn,  such  person  or  persons  shall,  upon  conviction 
thereof,  be  punished  with  a  fine  of  not  less  than  five  hundred 
dollars,  or  imprisonment  of  not  less  than  six  months  in  the 
County  jail;  the  fine  to  go  one-half  to  the  informer  and  the 
other  half  to  the  County. — lb.,  Sec.  772. 

Obstructions  in  Streams;  Close  Time;  Penalty. — At  no 
time  during  the  year  shall  there  be  any  permanent  obstruc- 
tions of  any  kind  or  nature  whatever  in  any  of  the  inland 
creeks,  streams  or  waters  of  the  State  to  the  free  migra- 
tion of  fish;  nor  shall  any  seine,  net  or  any  plan  or  device 
for  the  stoppage  or  collecting  of  fish  which  obstructs  any 
portion  of  any  creek,  stream  or  inland  waters  of  the  State 
be  set  or  used  in  any  manner  whatever  in  any  such  creek, 
stream  or  inland  water  within  three  miles  of  the  ocean,  or 
within  one  mile  of  the  mouth  of  the  Waccamaw,  Great  Pee 
Dee  and  Bull  Creek  rivers,  and  not  below  a  line  from  where 
Mosquito  Creek  empties  into  Winyah  Bay,  across  said  bay 
in  an  easterly  direction  to  the  opposite  shore  of  said  bay ; 
and  there  shall  be  a  close  time  in  all  the  creeks,  streams  and 
inland  waters  of  the  State  from  the  setting  of  the  sun  each 
Thursday  until  the  rising  of  the  sun  on  each  Monday,  dur- 
ing which  time  all  seines,  nets  or  any  plan  or  device  for  the 
stoppage  or  collecting  of  fish  which  obstructs  any  portion 
of  any  creek,  stream  or  inland  waters,  other  than  a  dam  for 
manufacturing  purposes,  shall  be  removed  from  said  creeks, 
streams  or  inland  waters;  and  any  person  or  persons  using 
any  such  seine,  net,  plan  or  device  in  violation  of  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upqn  conviction  thereof  before  any  Court  of 
competent  jurisdiction,  shall  be  fined  in  the  sum  of  two 
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hundred  dollars,  one-half  of  which  shall  go  to  the  informer, 
and  the  other  half  to  the  Courts  in  which  the  case  shall  be 
tried,  or  be  imprisoned  for  a  period  of  not  less  than  three 
nor  more  than  six  months,  or  both,  in  the  discretion  of  the 
Court  trying  the  case.  Nothing  herein  contained  shall  apply 
to  fishing  with  dip  nets  used  by  hand. — Ih.,  Sec.  770. 

No  Fish  Traps  to  Be  Kept  Near  the  Dams  on  Any  Navi- 
gable Streams. — It  shall  not  be  lawful  for  any  person 
whomsoever  at  any  time  to  erect  or  keep  up  any  fish  trap 
or  other  device  for  catching  fish,  or  to  fish  with  any  net  or 
seine,  within  eighty  yards  of  any  dam  erected  by  the  order 
or  at  the  expense  of  the  State  across  any  stream  intended 
thereby  to  be  made  navigable,  in  which  dams  there  shall  be 
left  or  constructed  any  sluice  for  the  passage  of  fish;  and 
all  and  every  person  or  persons  offending  shall,  for  each 
and  every  offense,  pay  the  sum  of  twelve  dollars,  to  be 
recovered  before  the  Court  of  General  Sessions  of  the 
County  where  the  offense  may  have  been  committed,  one- 
half  of  which  penalty  shall  go  to  the  informer  and  the  other 
half  to  the  support  of  the  work  to  which  the  dam  is 
attached;  and  all  traps  and  other  devices  for  catching  fish 
erected  or  kept  up  in  violation  of  this  section  are  hereby 
declared  public  nuisances  and  may  be  abated  as  such. — lb., 
Sec.  774. 

Obstructing  Navigation  by  Fish  Trap. — If  any  person 
shall  keep,  put,  or  cause  to  be  kept,  put  or  placed  by  him, 
her  or  them  any  fish  trap  in  or  near  any  boat  sluice  in  any 
of  the  rivers  within  this  State  so  as  thereby  to  injure  or  in 
the  least  obstruct  the  free  navigation  of  said  rivers,  every 
such  person  or  persons  so  offending  shall  forfeit  for  each 
and  every  such  offense  the  sum  of  one  hundred  dollars,  for 
the  use  of  the  State.— /&.,  Sec.  775. 

Stealing  From  Fish  Trap;  Penalty. — Any  person  who 
shall  take  and  carry  away  from  any  fish  trap  in  the  waters 
of  this  State  any  fish  caught  and  being  in  said  trap,  with 
intent  to  defraud  and  deprive  the  owner  or  owners  of  said 
trap  of  the  said  fish,  shall  be  deemed  guilty  of  a  misde- 
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meanor,  and,  on  conviction  thereof  by  indictment,  shall  be 
punished  for  said  offense  by  fine  not  exceeding  two  hun- 
dred dollars  and  imprisonment  not  exceeding"  six  months. 
—lb.,  Sec.  776. 

Killing  Fish  by  Dynamite,  Etc. — It  shall  be  unlawful  for 
any  person  to  kill,  injure  or  destroy  any  fish  in  the  fresh 
waters  of  this  State  by  the  use  of  dynamite,  giant  powder 
or  other  explosive  material,  and  any  person  violating  this 
section  shall  be  deemed  guilty  of  a  misdemeanor  and  be 
imprisoned  for  not  more  than  six  months,  or  be  fined  not 
more  than  one  hundred  dollars,  or  both  fine  and  imprison- 
ment, at  the  discretion  of  the  Court :  Provided,  That  noth- 
ing herein  contained  shall  be  construed  to  forbid  the  use  of 
explosive  material  by  the  officers  of  the  State  or  United 
States  Government  in  the  discharge  of  their  official  duties : 
Provided,  further,  That  nothing  herein  contained  shall  be 
construed  to  prevent  the  use  of  any  such  explosive  material 
by  any  person  or  corporation  mining  phosphate  rocks  in 
any  of  the  navigable  streams  of  this  State  under  license 
from  the  State.— /&.,  Sec.  777. 

Unlawful  to  Catch,  Etc.,  Shad  or  Sturgeon  Bctiveen  Cer- 
tain Dates. — It  shall  be  unlawful  to  catch,  buy,  sell  or  ship 
shad  between  the  twenty-fifth  day  of  March  and  the  thirty- 
first  day  of  December,  in  any  year,  within  twenty  miles  of 
the  mouth  of  any  river,  and  above  said  limit  to  the  source 
of  any  river  between  the  first  day  of  May  and  the  thirty- 
first  day  of  December  in  any  year;  or  any  sturgeon  between 
the  first  day  of  June  and  the  first  day  of  January  in  any 
year :  Provided,  No  sturgeon  shall  be  taken  from  the  waters 
of  the  State  during  the  period  of  three  years  from  the  first 
day  of  January,  1911.  Any  person  or  persons,  firm  or  cor- 
poration violating  the  provisions  of  this  section  shall  be 
fined  not  less  than  twenty-five  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  of  not  less  than  ten  nor  more 
than  thirty  days. — lb..  Sec.  791. 
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FIXTURES. 

Larceny  of. — The  larceny  of  fixtures  below  the  value  of 
twenty  dollars  shall  be  a  misdemeanor  and  considered  petit 
larceny. — See  Crim.  Code.  Sec.  203. 

Injury  to. — The  wilful,  unlawful  and  malicious  cutting, 
mutilating,  defacing  or  otherwise  injuring  any  fixtures  of 
another  is  a  misdemeanor  and  punishable  by  fine  and  impris- 
onment at  the  discretion  of  the  Judge  before  whom  the  case 
is  tried. — See  Crim.  Code,  Sec.  22-3. 

FORCIBLE  ENTRY  AXD  DETAINER. 

1st — What  Is  Forcible  Entry. 
2d — A\'hat  Is  a  Forcible  Detainer. 
3d — Gener.\l  Provisions  Relative  to. 
4th — Punishable    Criminally    by    Indictment    at 
THE  General  Sessions. 

5th — Civil  Process  for  Restitution. 
6th — Forms. 

1st — What  Is  Forcible  Entry. 

A  forcible  entr\-  is  where  an  entry  is  made  into  lands 
and  tenements,  benefices  of  Holy  Church  or  other  posses- 
sions, where  no  entry  is  given  by  law,  or  where  an  entry 
may  be  lawful  and  the  party  enters  with  strong  hand,  with 
unusual  weapons,  or  an  unusual  number  of  servants  or  mul- 
titude of  people. 

By  Violent  Threats — An  entry  may  be  forcible,  not  only 
in  respect  of  violence  done  to  the  person  of  a  man,  but  also 
in  respect  of  any  other  kind  of  violence  in  the  manner  of 
entry-.  As  by  breaking  open  the  doors  of  a  house,  whether 
any  person  be  in  it  or  not:  and  though  a  man  enter  peace- 
ably, yet,  if  he  turn  the  party  in  possession  out  by  violence 
or  threats  this  also  amounts  to  a  forcible  entry,  but  not 
if  he  merely  threatens  to  spoil  the  party's  goods  or  destroy 
his  cattle,  or  do  any  injury  which  is  not  of  a  personal 
nature. 
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Continuing  in  Possession. — Also,  persons  continuing  in 
possession  of  a  defeasible  estate  after  the  title  is  defeated 
are  punishable  for  a  forcible  entry;  for  continuing  in  pos- 
session afterwards  amounts  in  law  to  a  new  entry. — 1  Tom- 
hn's,  810. 

May  Be  of  a  Rent. — This  offense  may  be  committed  of 
a  rent,  as  well  as  of  a  house  and  land,  as  where  one  comes 
to  distrain,  and  the  tenant  by  force  or  threats  makes  resist- 
ance.-— 2  Shep.,  210. 

Not  of  an  Basement. — But  forcible  entry  cannot  be  made 
of  an  easement. 

Not  of  One's  Own  House. — So  no  man  can  be  guilty  of 
a  forcible  entry  for  entering  into  lands  or  houses  in  his  own 
sole  possession  at  the  time  of  entry,  as  by  breaking  open 
doors  of  his  house,  detained  from  him  by  one  who  has  the 
bare  custody;  but  joint  tenants,  or  tenants  in  common,  may 
be  guilty  of  forcible  entry  in  holding  out  their  companions. 
—1  Hawk.,  P.  C. 

Surreptitiously. — If  an  entry  be  surreptitiously  obtained, 
yet  if  it  be  continued  by  force  it  will  be  regarded  as  forci- 
ble, and  whenever  an  unlawful  entry  of  one  necessarily  dis- 
posses  the  other  it  will  be  a  forcible  entry. — State  v.  Bart., 
2  Tread.,  489. 

M'^ho  May  Commit. — A  forcible  entry  may  be  committed 
by  a  single  person,  as  well  as  by  twenty,  and  all  who  accom- 
pany one  who  makes  a  forcible  entry  shall  be  adjudged  to 
enter  with  him,  whether  they  come  upon  the  lands  or  not. 
And  an  infant  or  feme  covert  may  be  guilty  of  this  offense 
in  respect  of  violence  committed  by  them  in  person,  but  not 
for  what  is  done  by  others  at  their  command ;  their  com- 
mands being  void. — 1  Tomlin's,  810. 

2d — What  Is  Forcible  Detainer. 

A  forcible  detainer  is  where  a  man  who  enters  forcibly 
or  peaceably,  though  unlawfully,  afterwards  retains  posses- 
sion by  force  or  threats,  and  the  detainer  may  be  forcible, 
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whether  the  entry  be  forcible  or  not. — 1  Hawk.,  P.  C, 
C.  64. 

If  a  person,  after  peaceable  entry,  shall  make  use  of 
arms  to  defend  his  possession,  it  will  be  a  forcible  detainer. 

If  I  hear  that  persons  will  come  to  my  house  to  beat  me 
and  I  take  in  force  to  defend  myself,  this  is  not  a  forcible 
detainer;  but  where  they  are  coming  to  take  lawful  posses- 
sion it  is  otherwise. 

Can  One  House  Be  Used  to  Detain  Another. — If  a  man 
have  two  houses  next  adjoining,  the  one  by  defeasible  title, 
and  the  other  by  a  good  title,  and  he  uses  force  in  that  he 
hath  a  good  title  to  keep  persons  out  of  the  other  house, 
this  is  a  forcible  detainer. — 2  Shep.  Ab.,  203. 

Tenant  Holding  Over. — When  a  tenant  keeps  possession 
of  the  land  at  the  end  of  his  term  against  his  landlord  it  is 
a  forcible  detainer.  And  if  a  lessee  takes  a  new  lease  of 
another  person  whom  he  conceives  to  have  a  better  title, 
and  at  the  end  of  his  term  keeps  possession  against  his  land- 
lord, it  is  a  forcible  detainer. — Cro.  Jac,  199. 

A  person  is  not  guilty  of  a  forcible  detainer  by  merely 
refusing  to  go  out  of  a  house  and  continuing  therein  in 
despite  of  another. — 1  Hawk.,  C.  64. 

Tenant  at  Will. — If  A.  be  a  tenant  at  will  of  B.,  and  B. 
enters  and  commands  A.  to  quit  possession,  and  he  denies 
it,  this  is  no  forcible  detainer  unless  some  act  of  violence 
be  used. — 1  Shaw's  Justice,  453. 

3d — Generai,  Provisions  Relative  To. 

Entry  to  Be  Made  Lawfully  and  Peaceably. — No  person 
shall  make  any  entry  into  any  lands  and  tenements,  but  in 
case  where  entry  is  given  by  law ;  and  in  such  case  not  with 
strong  hand,  nor  with  multitude  of  people,  but  only  in 
peaceable  and  easy  manner. — Civil  Code,  Sec.  4064. 

State  v.  Seivin,  1  Brev.,  119;  State  v.  Huntington,  3 
Brev.,  111. 

Feoffments,  Etc.,  Void. — If  any  person,  after  such  entry 
into  lands  or  tenements  holden  with  force,  make  a  feoflf- 
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ment  or  other  discontinuance  to  any  person,  to  have  main- 
tenance, or  to  take  away  and  defraud  the  possessor  of  his 
recovery  in  anywise,  and  afterwards  in  an  action  thereof 
to  be  taken  or  pursued  before  Magistrates  by  due  inquiry 
thereof,  such  feoffments  and  discontinuances  are  duly 
proved,  to  be  made  for  maintenance  as  aforesaid,  then 
such  feoffments  or  other  discontinuances  shall  be  void,  frus- 
trate and  of  none  effect. — Civil  Code,  Sec.  4067. 

Person  Wrongfully  Disseizing. — If  any  person  be  put 
out  or  disseized  of  anv  lands  or  tenements  in  forcible  man- 
ner,  or  put  out  peaceably,  and  be  afterwards  holden  out 
with  strong  hand,  or,  after  such  entry,  any  feoffment  or 
discontinuance  in  any  wise  thereof  be  made,  to  defraud  and 
take  away  the  right  of  the  possessor,  the  party  grieved  in 
this  behalf  shall  have  an  action  against  such  disseizor. — Ih., 
Sec.  40G8. 

De  Laine  v.  Alderman,  31  S.  C,  267;  9  S.  E.,  950. 

In  Case  of  Recovery,  Plaintiff  to  Have  Treble  Damages. 
— If  the  party  grieved  recover  in  such  action,  and  it  be 
found  by  verdict  or  in  any  other  manner  by  due  form  of 
law,  that  the  party  defendant  entered  with  force  into  the 
lands  and  tenements,  or,  after  his  entry,  did  hold  them  with 
force,  the  plaintiff  shall  recover  treble  damages  against  the 
defendant.— /&.,  Sec.  4069. 

Not  to  Affect  Tenants  Who  Have  Held  by  Force  Three 
Years. — They  which  keep  their  possessions  with  force  in 
any  lands  and  tenements  whereof  they  or  their  ancestors, 
or  they  whose  estate  they  have  in  such  lands  and  tenements, 
have  continued  their  possessions  in  the  same  by  three  years 
or  more,  shall  not  be  endangered  by  force  of  this  chapter. — 
lb.,  Sec.  4072. 

4th — Punishable  Criminally  by  Indictment  at  the 

General  Sessions. 

By  Indictment. — The  party  grieved  may  be  aided  and 
have  the  assistance  of  the  Justices  at  the  General  Sessions 
by  way  of  indictment,  which  being  found  there,  he  shall  be 
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restored  to  his  possession  by  a  writ  of  restitution  granted 
out  of  the  same  Court  to  the  Sheriff. — Dalt.,  c.  129. 

No  restitution  is  to  be  made  where  there  is  no  forcible 
putting  out  or  holding  out  of  possession  and  found  by  a 
jury. — 1  Shaw's  Justice,  444. 

And  the  tenement  in  which  the  force  was  made  must  be 
described  with  convenient  certainty,  and  must  set  forth  that 
the  defendant  actually  entered  and  ousted  the  party 
grieved,  and  continued  his  possession  at  the  time  of  finding 
the  indictment,  otherwise  he  cannot  have  restitution,  because 
it  doth  not  appear  that  he  needeth  it. — 1  Hawk.,  147,  149, 
150. 

Expulsion  and  disseizure  must  be  expressly  alleged  in 
inquisitions  and  indictments  on  forcible  entries,  but  tenants 
at  will  are  not  within  the  statutes. — Popham,  205 ;  F.  N.  B., 
348;  Sed.,  102;  1  Mod.,  73;  2  Keble,  707;  Holmes'  Case. 

Tenant  at  will  hath  no  certain  indefeasible  estate,  nothing 
that  can  be  assigned  by  him  to  any  other,  because  the  lessor 
may  determine  his  will  and  put  him  out  whenever  he 
pleases,  for  the  lessee  only  holds  at  the  will  of  the  lessor. — 
2  Black  Com.,  145. 

Ha  man's  wife,  children  or  servants  do  continue  in  the 
house,  or  upon  the  land,  he  is  not  ousted  of  his  possession, 
but  his  cattle  being  upon  the  ground  do  not  preserve  his 
possession. — Dalt.,  c.  132. 

An  indictment  for  forcible  entry  was  quashed  for  not  set- 
ting forth  that  the  party  was  seized  or  disseized,  or  what 
estate  he  had  in  the  tenement,  for  if  he  had  only  a  term  of 
years  then  the  entry  must  be  laid  into  the  freehold  of  A., 
in  the  possession  of  B. — 3  Salk.,  169. 

H  the  statutes  were  misrecited  in  the  indictment  it  will 
be  quashed.— Croke,  Eliz.,  93,  96,  106,  107,  697;  1  Bul- 
strode,  218. 

The  indictment  was  for  forcible  entry  into  a  copyhold, 
viz. :  that  the  defendant  ejecit  et  disseisivit,  for  which  rea- 
son it  was  quashed,  because  disseizin  is  applicable  only  to 
freehold,  and  therefore  in  all  cases  except  for  a  freehold  it 
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ought  to  be  ejecit,  expidit  et  amovit. — Raym.,  67 ;  4  Inst., 
176. 

If  a  forcible  entry  and  detainer  shall  be  made  by  three 
persons  or  more,  it  is  also  a  riot,  and  may  be  proceeded 
against  as  such  if  no  inquiry  hath  before  been  made  of  the 
force. — Dalt.,  c.  44. 

5th — Civiiv  Process  for  Restitution. 

Two  Magistrates  to  Have  Jurisdiction. — Any  two  Mag- 
istrates of  the  County  wherein  such  lands  and  tenements 
may  be  situated  shall  have  authority  and  power  to  incjuire 
by  the  people  of  the  same  County,  as  well  of  them  that  make 
forcible  entries  in  lands  and  tenements,  as  of  them  which 
hold  the  same  with  force. — Civil  Code,  Sec.  4065. 

State  V.  Huntington,  3  Brev.,  111.  It  is  not  necessary  to  constitute  a 
forcible  entry  that  it  should  be  made  by  a  multitude. — State  v.  Burt,  3 
Brev.,  413. 

Any  actual  unlawful  taking  possession  is  a  forcible  entry. — Ibid. 

If  it  be  found,  before  any  of  them,  that  any  do  contrary 
to  this  chapter,  then  the  said  Magistrates  shall  cause  to  be 
reseized  the  lands  and  tenements  so  entered  or  holden,  as 
aforesaid,  and  shall  put  the  party  so  put  out  in  full  posses- 
sion of  the  same  lands  and  tenements  so  entered  or  holden. 
—lb.,  Sec.  4066. 

Restitution  should  not  be  made  until  the  issue  as  to  the  force,  if  made, 
is  tritd.— State  v.  Dayley,  2  N.  &  McC,  121. 

Proceedings  in  Cases  of  Forcible  Entry. — The  forms  and 
proceedings  before  Magistrates  in  cases  of  forcible  entry 
and  detainer  shall  be  the  same  as  are  prescribed  by  law  in 
cases  where  tenants  hold  over  after  the  expiration  of  their 
leases. — lb.,  Sec.  4070. 

Any  two  Magistrates  in  the  County  where  the  lands  and 
tenements  may  be  situated  are  authorized  and  required,  on 
complaint  made,  to  place  the  names  of  twenty-four  neigh- 
boring persons,  qualified  by  law  to  serve  as  jurors,  in  a  box, 
and  from  them  draw  the  names  of  eighteen,  and  shall  there- 
upon issue  their  warrant,  in  the  nature  of  a  summons, 
directed  to  the  Sheriff  or  any  Constable  of  the  County,  com- 
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manding  such  officer  to  summon  the  said  eighteen  persons 
to  attend  at  a  certain  place,  within  four  days,  and  at  a  place 
appointed;  and  from  the  said  eighteen  cjualified  jurors  so 
summoned  twelve  shall  be  drawn  in  the  same  manner,  who 
shall  be  empanelled  to  try  the  facts :  Provided,  That  if,  from 
the  said  eighteen  so  summoned,  the  number  of  twelve  can- 
not, from  any  cause,  be  had,  the  Magistrates  are  authorized 
to  complete  the  number  from  the  remaining  originally 
selected.  And  the  said  Magistrates  shall  also  summon  the 
party  charged,  at  the  same  time  and  in  the  same  way,  like- 
wise to  appear  before  them  to  show  cause,  if  any,  why  pos- 
session of  the  premises  should  not  be  forthwith  restored  to 
the  complainant;  and  if,  upon  hearing  the  case,  the  jury 
shall  be  satisfied  that  the  complainant  is  entitled  to  the  pos- 
session of  the  premises  in  question,  they  shall  so  find; 
whereof  the  Magistrates  shall  make  a  record  and  shall  there- 
upon issue  their  warrant,  directed  to  the  Sherif  of  the 
County  wherein  the  lands  are  situated,  commanding  him 
forthwith  to  deliver  to  the  complainant,  his  heirs  or  assigns, 
full  possession  of  the  premises,  and  to  levy  all  expenses 
incurred,  of  the  goods  and  chattels  of  the  defendant,  or 
the  person  in  possession  as  aforesaid. — Ih.,  Sec.  3507. 

Restitution  of  Estates  for  Years. — Any  two  Magistrates, 
authorized  and  enabled,  upon  inquiry,  to  give  restitution  of 
possession  unto  tenants  of  any  estate  of  freehold  of  their 
lands  or  tenements  which  shall  be  entered  upon  with  force, 
or  from  them  withholden  by  force,  shall  have  the  like  and 
the  same  authority  and  ability  (upon  indictment  of  such 
forcible  entries  or  forcible  withholdings  before  them  duly 
found)  to  give  like  restitution  of  possession  unto  tenants 
for  term  of  years,  of  lands  or  tenements  by  them  so  holden, 
which  shall  be  entered  upon  by  force,  or  holden  from  them 
by  force. — lb.,  Sec.  4071. 
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6th — Forms, 
form  no.  128.— record  of  a  forcible  detainer, 
the  state  of  south  carolina, 

CoUXTY  OF 

Be   it   remembered,  that  on  the day   of in   the 

year ,  at ,  in  the  Coimty  aforesaid,  C.  D.,  com- 
plained to  me,  A.  B.,  Magistrate  in  and  for  the  said  County,  of  the  said 

State,  that    E.   F.,  of ,  unto   the   messuage   of   him,   the 

said  C  D.,  situated  within  the  County  aforesaid,  did  enter,  and  him,  the 
said  C.  D.,  of  the  messuage  aforesaid,  unlawfully  ejected,  expelled  and 
removed,  and  the  said  messuage  from  him,  the  said  C.  D.,  unlawfully, 
with  strong  hand,  and  armed  power,  doth  yet  hold,  and  from  him  detain, 
against  the  form  of  the  statute  in  such  case  made  and  provided;  where- 
upon the  said  C.  D.,  then,  to  wit:  on  the day  of 

aforesaid,  required  and  prayed  of  me  the  remedy  provided  by  the 
statute,  which  complaint  and  prayer  liy  me  being  heard,  I  personally 
went  to  the  said  messuage,  and  did  then  and  there  find  and  see  the 
aforesaid  E.  F.,  the  aforesaid  messuage,  with  force  and  arms  unlaw- 
fully, with  strong  hand  and  armed  power  detaining,  against  the  form  of 
the  statute  in  such  case  made  and  provided;  whereupon  the  said  E.  F. 

was  arrested,  and  sent  to  the  common  jail  of ^ -by  virtue 

of  a  mittamus  duly  issued  by  me  for  that  purpose,  concerning  which  the 
premises  aforesaid,  I  do  make  this  my  record. 

In  witness  whereof,  I  do  hereunto  set  my  hand  and  seal,  the 

day  of ,  19 . 

A.  B.,  (l.  s.) 
Magistrate. 

FORM  No.  129.— COMMITMENT  FOR  FORCIBLE  DETAINER. 
THE  STATE  OF  SOUTH  CAROLINA, 

COUXTV  OF 

By  A.  B.,  Magistrate  in  and  for  the  said  County,  in  the  said  State: 
To  the  Keeper  of  the  Common  Jail  of  Said  County: 

W'hereas,  upon  complaint  made  unto  me  by  C.  D.,  of 

the  said  County,  I  did  this  present  day  go  to  the  dwelling  house  of  the 

said    C.    D.   aforesaid,   and    there   did    find    E.    F.,   of  , 

forcibly,  with  strong  hand,  and  armed  power,  holding  the  said  house, 
against  the  peace  of  this  State,  and  against  the  form  of  the  statute  in 
that  behalf  made  and  provided;  therefore,  I  send  you  by  the  bringers 
hereof,  the  body  of  E.  F.,  convicted  of  the  said  forcible  holding,  by  my 
own  view,  testimony  and  record,  commanding  you  to  receive  him  unto 
your  said  jail,  and  there  safely  to  keep  him  till  he  shall  thence  be 
delivered  by  due  course  of  law. 

Herein  fail  not  at  your  peril. 
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Given  under  my  hand  and  seal,  this day   of , 

19 . 

A.  B.,  (l.  s.) 

Magistrate. 

FORM    No.    130.— ARREST    WARRANT   AND    AFFIDAVIT    FOR 

FORCIBLE  DETAINER. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

By  A.  B.,  Magistrate  in  and  for  the  said  County,  in  the  said  State: 
To  Any  Lawful  Constable: 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 

at ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  19 ,  one  E.  F.   (here  set  forth  the  facts  in 

Affidavit  below). 

These  are  therefore  to  comznand  you  to  apprehend  the  said  E.  F.,  and 
bring  him  before  me  to  be  dealt  with  according  to  law. 

Given   under  my  hand  and   seal,  this — day   of , 

19 . 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said 
County,  of  the  said  State,  C.  D.,  who,  being  duly  sworn,  says:  That  he 
was  in  quiet  and  peaceable  possession  of  a  dwelling  house  (or  field,  or 
other  possession),  situate  (describe  its  situation  as  correctly  as  possible), 
which  deponent  held  as  tenant  unto  E.  C,  for  a  term  of  years  (or  in 
his  own  right,  and  here  set  forth  what  estate),  yet  unexpired,  and  that 

on  the day  of ,   19 ,  E.   F.,  and   (here  insert 

all  who  were  present  and  aiding  and  abetting),  did,  with  force,  threats 
and  violence,  enter  and  take  possession  of  the  said  premises,  and  by 
force  have  ever  since  kept,  and  do  still  keep  possession  of  the  same.  (If 
they  have  departed,  then  state  only  the  forcible  entry,  or  if  the  entry  be 
peaceable,  and  the  parties  detained  by  force,  set  forth  the  facts  as  they 
exist,  as  indictment  will  be  either  for  a  forcible  entry  or  for  a  detainer.) 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 . 

A.  B.,  Magistrate. 

If  the  affidavit  set  forth  a  case  requiring  restitution,  the  Magistrate 
shall  call  to  hisl  aid  another,  and  the  proceedings  will  conform  to 
Subdivision  .5  {Proceedings  for  Restitution),  of  which  observe  the  forms 
following: 
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FORM     No.     131.— WARRANT    OF     TWO    MAGISTRATES     FOR 

JURORS. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

By  A.  B.  and  C.  B.,  Magistrates  in  and  for  the  said  County  of  the 
said  State. 

To  Any  Lawful  Constable  {as  to  M.  N.,  Sheriff  of  Said  County)  : 
You  are  hereby  commanded  to  summon  the  jurors  whose  names  are  on 

the  panels  hereto  annexed,  to  be  and  appear  before  us,  at , 

on   the day   of (within   four   days),   at 


o'clock,  to  enquire  upon  their  oaths  of  and  concerning  a  certain  entry 
and   detainer,   forcibly   done   in   a  certain    (house   or   other  possession), 

situated ,  in  the  peaceable  and  quiet  possession  of  C.  D., 

against  the  form  of  the  statute,  etc.  And  you  are  further  commanded 
to  summon  E.  F.,  etc.,  who  are  charged  with  such  forcible  entry  and 
detainer,  to  be  and  appear  before  us,  at  the  same  time  and  place,  to  show 
cause,  if  any,  why  restitution  of  the  said  premises  should  not  be  made 
to  the  said  C.  D. 

Hereof  fail  not,  on  pain  of  the  penalties  that  will  fall  thereon. 

Given  under  our  hands  and  seals,  this day  of , 

A.  D.  19 .  A.  B.,  (l.  s.) 

Magistrate. 
C.  D.,  (l.  s.) 
Magistrate. 
FORM  No.  132.— THE  JUROR'S  OATH. 

To  the  Foreman: 

"You,  as  Foreman  of  this  inquest,  shall  true  inquiry  and  presentment 
make,  of  all  such  matters  as  may  come  before  you,  in  the  case  now  pend- 
ing, for  a  forcible  entry  and  detainer.  You  shall  spare  no  one  for  favor 
or  affection,  nor  grieve  any  one  for  hatred  or  ill  will,  but  proceed  herein 
according  to  the  best  of  your  knowledge,  and  according  to  the  evidence 
that  shall  be  given  you.  So  help  you,  God." 
To  the  Others  of  the  Jury: 

"The  oath  that  your  Foreman  hath  taken,  on  his  part,  you  and  each 
of  you,  shall  duly  observe  and  keep  on  your  parts.     So  help  you,  God." 

FORM  No.   133.— THE   INQUISITION  OR  FINDING  OF  THE 

JURY. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

An  inquisition,  taken  for  and  in  behalf  of  the  State  of  South  Carolina, 

at ,  in  the  said  State,  on  the day  of , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and ,  by  the 

oaths  of  (here  insert  the  names  of  the  jurors),  good  and  lawful  men  of 
the  County  and  State  aforesaid,  before  (name  of  Magistrates),  two  of 
the  Magistrates  in  and  for  the  said  County  and  State. 
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We  find  that  C.  D.  was  lawfully  and  peaceably  possessed  of  a  certain 
(here  insert  the  premises,  whether  house,  field  or  other  possession),  situ- 
ated in  the  Cbunty  aforesaid  (here  describe  the  situation  as  correctly  as 
possible,  and  as  accurately),  of  an  estate  (here  state  what  estate  the 
prosecutor  has,  whether  an  estate  for  a  year  or  years,  for  life,  or  in  fee 
simple). 

That    on    the day    of ,    inst.    (here    name    the 

parties  who  took  possession),  with  strong  hand  and  with  force  and  arms, 
entered  into  the  said  premises,  and  expelled,  ejected  and  removed  the 
said  C.  D.  thereof,  and  him  so  expelled,  ejected  and  removed  of  the  said 
premises,  until  the  day  of  the  taking  of  inquisition,  and  the  same,  with 
main  force  and  power,  withheld,  and  now  do  withhold,  against  the  force 
of  the  statute,  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  said  State.  (This  inquisition  must  be  signed  by  all 
the  jury.) 

FORM  No.  134.— WARRANT  OF  RESTITUTION. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

By  A.  B.  and  C.  B.,  two  Magistrates  of  the  said  County,  in  the  said 
State. 
To  M.  N.,  Sheriff  of County  {or  to  Any  Lawful  Constable) : 

Whereas,  by  an  inquisition  had  at ,  in  the  State  afore- 
said,  on  the day  of ,  instant,  by  the  oaths   of 

(here  insert  the  names  of  the  jurors,  constituting  the  jury),  good  and 
lawful  men  of  the  said  County  and  State,  before  us,  A.  B.  and  C.  B.,  two 
of  the  Magistrates  in  and  for  the  said  Countj%  of  the  said  State,  it  was 
found  by  the  said  jury,  that  C.  D.  was  lawfully  and  peaceably  in 
possession  of  a  certain ,  situated  in  the  County  afore- 
said (describe  particularly  the  situation),  of  an  estate  (set  forth  the 
estate  according  to  the  finding),  and  that  E.  F.,  etc.,  did  forcibly  enter 
the  said  premises,  and  dispossess  the  said  C.  D.,  and  doth  still  forcibly 
detain  the  same. 

These  are,  therefore,  to  command  you,  forthwith,  to  eject  the  said 
E.  F.,  etc.,  from  the  said  premises,  and  to  deliver  to  the  said  C.  D.,  his 
heirs  and  assigns,  full  possession  of  the  same.  You  are  also  commanded, 
that  of  the  goods  and  chattels  of  the  said  E.  F.,  etc,  you  levy  the  sum 

of dollars,    for   the   expenses   incurred   in   the   said   proceedings; 

and  of  your  manner  of  executing  this  warrant,  you  shall  make  return  to 
us  within  ten  daj's  from  this  date. 

Herein  fail  not,  under  the  penalties  that  will  fall  thereon. 

Given  vmdcr  our  hands  and  seals,  this day  of , 

one  thousand  nine  hundred  and . 

A.  B.,   (l.  s.) 

Magistrate. 
C.   B.,    (l.  s.) 
Magistrate. 
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FORGERY. 

Definition. — Forgery  at  common  law  has  been  held  to  be 
"the  fraudulent  making  and  alteration  of  a  writing  to  the 
prejudice  of  another  man's  right." — 4  Bl.  Com.,  247. 

By  a  more  modern  writer  it  is  defined  as  "a  false  making; 
a  making  malo  animo,  of  any  written  instrument,  for  the 
pui-pose  of  fraud  and  deceit." — 2  East.  P.  C,  852. 

The  "three  essential  elements  in  the  crime  of  forgery" 
are : 

"1.  A  writing  apparently  valid. 

'"2.  A  fraudulent  intent  on  the  part  of  the  accused. 

"3.  The  falsity  of  writing,  or  the  fact  that  the  name 
signed  thereon  is  fictitious." 

All  of  which  elements  must  be  alleged  and  proved. — State 
V.  Bullock,  54  S.  C,  310;  32  S.  E.,  424;  State  v.  Murray, 
72  S.  C,  508;  52  S.  E.,  189. 

The  subject  may  be  considered : 

1st — The  Making  or  Alteration  Requisite  to  Con- 
stitute A  Forgery. 

2d — The  Written  Instrument  in  Respect  oe 
Which  Forgery  May  Be  Committed. 

3d — The  Fraud  and  Deceit  to  the  Prejudice  of 
Another  Man's  Right. 

4th — Statutory  Provisions  Relative  to,  Under 
the  Laws  oe  the  State  and  of  the  United  States. 

5th — Punishment. 

6th — Forms. 

1st — The  Making  or  Alteration  Requisite  to  Consti- 
tute A  Forgery. 

Fraudulent  Alteration,  Etc. — The  making  of  a  whole 
written  instrument  in  the  name  of  another,  with  a  fraudu- 
lent intent,  is  undoubtedly  a  sufficient  making;  but  a  fraud- 
ulent insertion,  alteration  or  erasure,  even  of  a  letter,  in 
any  material  part  of  the  instrument,  whereby  a  new  opera- 
tion   is    given   to    it,    will    amount   to    forgery;    and    this. 
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although  it  be  afterwards  executed  by  a  person  ignorant  of 
the  deceit.— 2  East.  P.  C,  855. 

The  fraudulent  application  of  a  true  signature  to  a  false 
instrument  for  which  it  was  not  intended,  or  vice  versa,  will 
also  be  a  forgery.  For  example,  it  is  forgery  in  an  individ- 
ual who  is  requested  to  draw  a  will  for  a  sick  person  in  a 
particular  way,  instead  of  doing  so,  to  insert  legacies  of  his 
own  head,  and  then  procuring  the  signature  of  such  sick 
person  to  be  affixed  to  the  paper  without  revealing  to  him 
the  legacies  thus  fraudulently  inserted. — 1  Hawk.,  C.  70, 
S.  2;  2  Russ.  on  Cr.,  318. 

Additional  Words  Fraudulently  Added. — It  has  been 
intimated  by  Lord  Ellenborough  that  a  party  who  makes  a 
copy  of  a  receipt  and  adds  to  such  copy  material  words  not 
in  the  original,  and  then  offers  it  in  evidence  on  the  ground 
that  the  original  had  been  lost,  may  be  prosecuted  for  for- 
gery.—5  Esp.  R.,  100. 

Assuming  Name  and  Character  of  a  Person  Not  in  Evi- 
dence Is  Not  a  Forgery. — It  is  a  sufficient  making  where,  in 
the  writing,  the  party  assumes  the  name  of  a  character  of 
a  person  not  in  existence. — 2  Russ.,  327. 

But  the  adoption  of  a  false  description  and  addition, 
where  a  false  name  is  not  assumed,  and  there  is  no  person 
answering  the  description,  is  not  a  forgery. — Russ.  &  Ry., 
405. 

In  a  Fictitious  Name,  a  Forgery. — Making  an  instrument 
in  a  fictitious  name  or  the  name  of  a  nonexisting  person 
is  equally  a  forgery,  as  making  it  in  the  name  of  an  exist- 
ing person  (2  East.  P.  C,  957;  2  Russ.  on  Cr.,  328)  ;  and 
although  a  man  may  make  the  instrument  in  his  own  name, 
if  he  represents  it  as  the  instrument  of  another  of  the  same 
name,  when  in  fact  there  is  no  such  person,  it  will  be  for- 
gery in  the  name  of  a  nonexisting  person. — 2  Leach,  775 ; 
2  East.  P.  C,  963. 

State  v.  Webster,  70  S.  E.,  432. 

Omission,  When  May  Be  a  Forgery. — Though,  in  gen- 
eral, a  party  cannot  be  guilty  of  forgery  by  a  mere  non- 
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feasance,  yet,  if  in  drawing  a  will  he  should  fraudulently 
omit  a  legacy,  which  he  had  been  directed  to  insert,  and  by 
the  omission  of  such  bequest  it  would  cause  a  material  alter- 
ation in  the  limitation  of  a  bequest  to  another,  as  where 
the  omission  of  a  devise  of  an  estate  for  life  to  one,  causes 
a  devise  of  the  same  lands  to  another  to  pass  a  present 
estate,  which  would  otherwise  have  passed  a  remainder 
only,  it  would  be  a  forgery. — 1  Hawk.,  C.  70,  S.  6 ;  2  Russ. 
on  Cr.,  320. 

The  offense  of  forgery  may  be  complete  without  a  publi- 
cation of  the  forged  instrument. — 3  Chit.  Cr.  L.,  1038. 

2d — The  Written  Instrument  in  Respect  oe  Which 
Forgery  May  Be  Committed. 

Records. — With  regard  to  the  thing  forged,  it  may  be 
observed  that  it  has  been  holden  to  be  forgery  at  common 
law,  fraudulently  to  falsify  or  falsely  make  records  and 
other  matters  of  a  public  nature.  (1  Roll's  Ab.,  65,  68:  A 
Parish  Register;  1  Hawk.,  c.  70.)  A  letter  in  the  name  of 
a  Magistrate,  the  governor  of  a  goal,  directing  the  discharge 
of  a  prisoner. — 6  Car.  and  P.,  129 ;  S.  C,  25  Eng.  C.  L. 
R.,  315. 

Private  Writings. — With  regard  to  private  writings  it  is 
forgery  fraudulently  to  falsify  or  falsely  to  make  a  deed  or 
will  (1  Hawk.  b.  I.  C,  70,  S.  10),  or  any  private  document 
whereby  another  person  may  be  prejudiced. — 2  Russ.  on 
Cr.,  b.  4,  c.  32,  S.  2;  3  Chit.  Cr.  L.,  1022  to  1038. 

3d — The    Fraud   and    Deceit    to    the    Prejudice    oe 
Another  Man's  Right. 

Need  Be  No  Actual  Injury. — The  intention  to  defraud 
and  deceive  constitutes  the  chief  ingredient  of  this  offense 
of  forgery;  yet  it  is  immaterial  whether  any  person  be 
actually  defrauded,  provided  he  may  have  been  prejudiced 
by  the  act  done.— 1  Hawk  P.  C,  c.  70,  S.  11. 

General  Intent  Sufficient. — But  although  to  constitute 
forgery  there  must  be  an  intent  to  defraud,  still  there  need 
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not  be  an  intent  to  defraud  any  particular  person,  but  a  gen- 
eral intent  to  defraud  is  sufficient,  and  if  a  person  do  an  act 
the  probable  consequences  of  which  is  to  defraud,  it  will, 
in  contemplation  of  law,  constitute  a  fraudulent  intent. — 
2  Russell,  353. 

Writing  Another  Man's  Name  by  Command. — The 
intention  to  defraud  being  necessary  to  constitute  forger}', 
he  is  not  guilty  of  this  offense  who  writes  another  man's 
name  to  a  deed  in  his  presence  and  by  his  command. — lb., 
Sec.  355. 

4th — Statutory  Provisions  Relative  to.  Under  the 
Laws  oe  This  State  and  of  the  United  States. 

(1)  Under  the  laws  of  this  State,  and 

(2)  Of  the  United  States. 

(1)  Of  This  State. — Whoever  shall  be  convicted  of 
falsely  making,  forging  or  counterfeiting,  or  causing  or 
procuring  to  be  falsely  made,  forged  or  counterfeited,  or 
of  wilfully  acting  or  assisting  in  the  false  making,  forging 
or  counterfeiting  of  any  writing  or  instrument  of  writing, 
or  of  uttering  or  publishing  as  true  any  false,  forged  or 
counterfeited  writing  or  instrument  of  writing,  or  of  falsely 
making,  forging,  counterfeiting,  altering,  changing,  defac- 
ing or  erasing,  or  causing  or  procuring  to  be  falsely  made, 
forged,  counterfeited,  altered,  changed,  defaced  or  erased 
any  record  or  plat  of  land,  or  of  willingly  acting  or  assist- 
ing in  any  of  the  premises,  with  an  intention  to  defraud 
any  person,  shall  be  guilty  of  forgery. — Crim.  Code,  Sec. 
528. 

(2)  Of  the  United  States. — The  written  instruments 
which  may  be  the  subject  of  forgery  under  the  Acts  of 
Congress  are  judginents,  certificates  or  other  public  secur- 
ity.—1  S.  L.  U.  S.,  86. 

Any  deed,  power  of  attorney,  order,  certificate,  receipt 
or  other  writing,  for  the  purpose  of  obtaining  from  the 
United  States  or  any  of  their  officers  or  agents,  any  sum 
of  money.— 3d  S.  L.  U.  S.,  1917. 
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Any  paper,  writing  or  instrument  in  imitation  of,  or  pur- 
porting to  be  an  indenture,  certificate  of  the  public  stock, 
or  debt,  treasury  note  or  other  pubhc  security  of  the 
United  States,  or  any  letters  patent  of  the  United  States, 
or  any  bill,  check  or  draft  for  money  drawn  by  or  on  any 
treasurer  or  other  officer,  or  agent  of  the  United  States; 
or  any  paper,  writing  or  instrument  purporting  to  be,  or 
in  imitation  of  any  letter  of  attorney  or  other  authority, 
to  assign  or  sell  any  share  in  the  public  stock  or  debt  of 
the  United  States ;  or  any  instrument  in  imitation  of  or  pur- 
porting to  be  an  official  copy  of  the  enrollment  of  any  ves- 
sel, or  a  license  to  any  vessel,  or  a  certificate  of  owner- 
ship, passport,  sea  letter  or  clearance,  or  a  permit,  deben- 
ture or  other  official  document  granted  by  a  collector  or 
other  officer  of  the  customs,  by  virtue  of  his  or  their  office. 
— 3  S.  L.,  N.  S.,  2003 ;  Certificates  of  Citizenship,  2  S.  L., 
N.  S.,  1304;  and  Consular  Certificates,  3d  S.  h.,  N.  S., 
1889. 

5th — Punishment. 

The  punishment  for  forgery  is  by  imprisonment  for  not 
less  than  one  year  nor  more  than  seven  years,  and  also 
to  pay  such  fine  as  may  be  judged  expedient,  at  the  dis- 
cretion of  the  Judge  who  may  try  the  case. — Crim.  Code, 
Sec.  528. 

6th. — Forms. 

form  no.  135.— arrest  warrant  and  affidavit  for 

FORGERY. 
THE  STATE  OF  SOUTH  CAROLINA, 

COUKTY   OF 

By  A.  B.,  Magistrate  in  and  for  the  said  County,  in  the  said  State. 

To  Any  Lawful  Constable : 

Whereas,  complaint  on  oath  has  been  made  unto  me  by  C.   D.,  that 

at — — — — ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  A.  D.  19 ,  one  E.  F.  did  falsely  make  and 

forge  (state  what),  forging  the  name  of  G.  H.  and  pass  the  same  upon 
(or  offer)   him,  the  said  C.  D. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defend- 
ant, E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 
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Given   under  my  hand   and   seal,   the day   of 

A.  D.  19 . 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THiE  STATE  OF  SOUTH  CAROLINA, 

COUSTTY  OF 

Personally    appeared    before    me,    A.    B.,    a   Magistrate    of    the    said 
County    and    State,    C.    D.,    who,    being    duly    sworn,    says:    Thart    at 

,  in  the  County  and  State  aforesaid,  on  the day 

of ,  A.  D.  If) — — ,  one   (here  continue  according  to  the 

facts  of  the  particular  case,  stating  the  names  of  all  the  parties  in 
full;  the  name  of  the  person  altering  or  uttering,  of  the  person  whose 
name  is  forged,  and  the  person  to  whom  the  forged  instrument  was 
oflFered  or  given.  Also,  a  copy  of  the  instrument  forged  or  altered 
should   accompany   the  affidavit). 

(Jurat.) 

(Signature.) 

Recognizance,  as  in  usual  form.     (^See  Recognizance.) 

FORM. 

(See  Courts  of  Magistrates,  Rule  ij.) 

FORNICATION. 

(See  Adultery  and  Fornication.) 

FRAUD  IN  SALE  OF  PRODUCE. 

(See  Factor.) 

Making  Way  With  Produce  Before  Paid  For,  Fraud 
and  Bmhezzlement. — Any  person  engaged  in  the  business 
^f  buying  cotton,  corn,  rice  or  such  commodities,  either  on 
his  own  account  or  for  others,  who  shall  buy  such  on  sale 
from  a  planter,  commission  merchant  or  any  other  person 
or  persons,  for  cash,  and  shall  fail  or  refuse  to  pay  for  the 
same,  and  shall  make  way  with  or  dispose  of  the  same 
before  he  shall  have  paid  therefor,  shall  be  deemed  guilty 
of  fraud  and  embezzlement,  and  shall  be  liable,  on  convic- 
tion, to  be  imprisoned  in  the  penitentiary  for  a  term  not 
less  than  one  year  nor  more  than  five  years,  at  the  discre- 
tion of  the  Court. — Crim.  Code,  Sec.  457. 
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Punitive  damages  allowed  in  civil  action  for  violation  of  this 
section.— McDaniel  v.  Monroe,  63  S.  C,  307;  41  S.  C,  456. 

Not  Guilty  if  Products  Destroyed  by  Accident. — No  per- 
son shall  be  convicted  under  the  provisions  of  the  preced- 
ing section  if  he  can  show  that  the  cotton,  corn,  rice  or 
other  products  received  by  him  was  destroyed  by  accident, 
after  due  diligence  on  his  part,  or  that  he  was  forcibly 
deprived  of  the  possession  thereof. — Crim.  Code,  Sec.  459. 

FUGITIVES  FROM  JUSTICE. 

Must  Be  Surrendered  on  Demand. — By  the  Constitution 
of  the  United  States,  Act  IV,  Sec.  2,  a  person  charged 
in  any  State  with  treason,  felony  or  other  crime  who  shall 
flee  from  justice  and  be  found  in  another  State,  shall,  on 
demand  of  the  executive  authority  of  the  State  from  which 
he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
jurisdiction  of  the  crime. 

Officers  May  Issue  Warrants  for  Arrest  of  Fugitives. — 
1.  Any  officer  in  the  State  authorized  by  law  to  issue  war- 
rants for  the  arrest  of  any  person  charged  with  crime, 
shall,  on  satisfactory  information  laid  before  him  under 
the  oath  of  any  credible  person,  that  any  fugitive  in  the 
State  has  committed,  out  of  the  State  and  within  any  other 
State,  any  offense  which  by  the  law  of  the  State  in  which 
the  offense  was  committed  is  punishable  either  capitally  or 
by  imprisonemnt  for  one  year  or  upwards  in  any  State 
prison,  shall  have  full  power  and  authority,  and  is  hereby 
required  to  issue  a  warrant  for  said  fugitive  and  commit 
him  to  any  jail  within  the  State  for  the  space  of  twenty 
days,  unless  sooner  demanded  by  the  public  authorities  of 
the  State  wherein  the  offense  may  have  been  committed, 
agreeable  to  the  Act  of  Congrss  in  that  case  made  and  pro- 
vided; if  no  demand  be  made  within  the  time  the  said  fugi- 
tive shall  be  liberated  unless  sufficient  cause  be  shown  to 
the  contrary :  Provided,  That  nothing  herein  contained  shall 
be  construed  to  deprive  any  person  so  arrested  of  the  right 
to  release  on  bail  as  in  cases  of  similar  character  of  offenses 
against  the  laws  of  this  State. — Crim.  Code,  Sec.  7. 
23— M. 
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To  Keep  Record  and  Transmit  Copy  to  Governor. — 
Every  officer  committing  any  person  under  this  section  shall 
keep  a  record  of  the  whole  proceedings  before  him  and 
immediately  transmit  a  copy  thereof  to  the  Governor  of 
this  State  for  such  action  as  he  may  deem  fit  therein  under 
the  law.—//;..  Sec.  7,  d.  3. 

May  Be  Arrested  Before  Demand. — In  the  case  of  the 
State  V.  Anderson,  1  Hill,  327,  it  was  held  that  a  person 
charged  with  treason,  felony  or  other  crime  in  one  State, 
and  fleeing  to  another,  may,  before  demand  made  on  the 
Governor,  be  arrested  in  the  State  in  which  he  is  found 
for  the  purpose  of  being  surrendered  to  the  State  from 
which  he  fled,  either  by  warrant  from  a  Magistrate  or  by 
private  person  without  a  warrant;  and  such  person  may 
justify  the  arrest  by  showing  that  the  prisoner  has  com- 
mitted, or  stands  charged  with  a  felony  or  other  crime  in 
another  State;  and  the  same  rule  applies  to  fugitives  from 
a  foreign  nation. 

Doubtful  in  Misdemeanors. — In  the  case  of  Miller  v. 
Gricc,  2  Richardson,  S.  C.,  27,  the  Judge  below  decides  that 
this  right  does  not  extend  to  cases  of  misdemeanor,  but  the 
Court  above  neither  sustains  nor  overrules  the  point. 

FURNITURE. 

(Purloining  From  Lodgings.) 

Larceny. — Whoever  shall  take  away,  with  intent  to  steal, 
embezzle  or  purloin,  any  chattel,  bedding  or  furniture, 
which  by  contract  or  agreement  he  is  to  use,  or  shall  be  let 
to  him  to  use,  in  or  with  lodging,  such  taking,  embezzling 
or  purloining  shall  be,  to  all  intents  and  purposes,  taken, 
reputed  and  adjudged  to  be  larceny  and  felony,  and  the 
offender  shall  suffer  as  in  case  of  felony. — Grim.  Code, 
Sec.  185. 
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GAMBLING. 

(See  Lotteries.) 

1st — Power  of  Magistrates  to  Suppress. 

2d — Oe  the  Recovery  oe  Money  Lost  at  Gambeing. 

3d — Of  Void  Wagers. 

4th — Of  the  Offense  and  Punishment. 

5th — Forms. 

1st — Power  of  Magistrates  to  Suppress  Gambling. 

Rooms  May  Be  Broken  Open. — Any  Magistrate,  on 
information  by  oath  of  any  credible  witness  of  gambling- 
being  carried  on,  is  authorized  to  grant  his  warrant,  under 
his  hand  and  seal,  to  break  open  and  enter  any  closed  door 
or  rooms  whenever  the  said  offenses  are  alleged  to  prevail. 
— Crim.  Code,  Sec.  708. 

Gamblers  to  Give  Security  for  Good  Behavior  or  Be 
Committed. — It  shall  and  may  be  lawful  for  any  two  or 
more  Magistrates  in  any  County  or  city  whatsoever,  to 
cause  to  come  or  to  be  brought  before  them  every  person 
within  their  respective  limits,  whom  they  shall  have  just 
cause  to  suspect  to  have  no  visible  estate,  profession  or  call- 
ing to  maintain  themselves  by,  but  do,  for  the  most  part, 
support  themselves  by  gaming;  and  if  such  person  or  per- 
sons shall  not  make  it  appear  to  such  Magistrates  that  the 
principal  part  of  his  or  their  expenses  is  not  maintained  by 
gaming,  then  such  Magistrates  shall  require  of  him  or  them 
sufficient  securities  for  his  or  their  good  behavior  for  the 
space  of  twelve  months,  and,  in  default  of  his  or  their  find- 
ing such  securities,  shall  commit  him  or  them  to  the  com- 
mon jail,  there  to  remain  until  he  or  they  shall  find  such 
securities,  as  aforesaid. — lb.,  Sec.  709. 

Wager  of  Five  Dollars  to  Forfeit  Recognisance. — If 
such  person  or  persons  so  finding  securities  as  aforesaid, 
shall,  during  the  time  for  which  he  or  they  shall  be  so  bound 
to  good  behavior,  at  any  one  time  or  sitting,  play  or  bet 
any  sum  or  sums  of  money  or  other  thing,  exceeding  in  the 
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whole  the  sum  or  value  of  five  dollars,  such  playing  shall 
be  deemed  and  taken  to  be  a  breach  of  his  or  their  behavior, 
and  a  forfeiture  of  the  recognizance  given  for  the  same. — 
lb.,  Sec.  710. 

Magistrates  and  Constables  to  Take  Oath  to  Suppress 
Gambling. — Each  and  every  Magistrate  and  all  Constables 
shall,  before  they  be  qualified  to  act  in  their  respective 
offices,  in  addition  to  their  respective  oaths  of  office,  take 
also  the  followins^  additional  oath:  "I,  A.  B.,  do  solemnlv 
swear  (or  affirm,  as  the  case  may  be)  that  in  the  execution 
of  the  office  to  which  I  have  been  elected  (or  appointed)  I 
will,  to  the  best  of  my  ability,  enforce  the  penalties  pre- 
scribed by  law  against  gaming  and  the  keeping  of  gaming 
tables,  and  will  not  fail  to  bring  to  justice  all  violations  of 
the  same  that  may  come  within  my  view  or  knowdedge.  So 
help  me.  God." — Civil  Code.  Sec.  650. 

2d — Of  the  Recovery  of  ^^Ioney  Lost  at  Gambling. 

Property  Lost  May  Be  Recovered  by  Action. — Any  per- 
son who  shall,  at  any  time  or  sitting,  by  playing  at  cards, 
dice  table  or  other  game  or  games  whatsoever,  or  by  bet- 
ting on  the  sides  or  hands  of  such  as  do  play  at  any  of  the 
games  aforesaid,  lose  to  any  one  or  more  person  or  persons 
so  playing  or  betting,  in  the  whole,  the  sum  or  value  of 
fifty  dollars,  and  shall  pay  or  deliver  the  same  or  any  part 
thereof,  shall  be  at  liberty,  within  three  months  then  next 
ensuing,  to  sue  for  and  recover  the  money  or  goods  so  lost 
and  paid  or  delivered,  or  any  part  thereof,  from  the  respec- 
tive winner  or  winners  thereof,  with  costs  of  suit,  by 
action,  to  be  prosecuted  in  any  Court  of  competent  juris- 
diction.—/&.,  Sec.  3416. 

The  money  or  goods  must  be  lost  at  one  time  or  at  one  sitting. — 
Trumho  v.  Finley,  18  S.  C,  303.  Horse  racing  is  included  in  this  sec- 
tion.— Barrett  v.  Hampton,  2  Brev.,  2-2G.  Contract  to  forfeit  deposit  on 
refusal  to  run  horse  race  for  wager  above  fifty  dollars  void. — Corley  v. 
Berry,  1  Bail.,  593.  Xo  recovery  beyond  the  time  limited. — Owen  v. 
Davis,  1  Ball.,  313.  Principal  may  recover  money  lost  by  his  agent. — 
Allen  V.  Watson,  2  Hill,  319.  The  thing  lost,  and  not  the  articles  deliv- 
ered in  payment  of  it,  can  be  recovered. — Whellock  v.  Bobo,  Harp.,  4-21. 
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Recovery  may  be  had  of  stakeholder,  if  demanded  before  he  pays  it 
over. — Bledsoe  v.  Thompson,  6  Rich.,  44.  Or  if  he  paid  it  over  after 
notice  not  to  do  so. — Livingston  v.  Wootans,  1  N.  &  McC,  178.  One 
winner  can  recover  of  his  joint  winner  his  share  of  money  received  on 
note  for  wager. — Owen  v.  Davis,  1  Bail.,  315. 

//  Loser  Does  Not  Sue,  Any  Other  Person  May. — In  case 
the  person  or  persons  who  shah  lose  such  money  or  other 
thing,  as  aforesaid,  shall  not,  within  the  time  aforesaid, 
really  and  bona  fide,  and  without  covin  or  collusion,  sue, 
and  with  effect  prosecute  for  the  money,  or  other  things  so 
by  him  or  them  lost,  and  paid  and  delivered  as  aforesaid, 
it  shall  and  may  be  lawful  to  and  for  any  person  or  per- 
sons, by  any  such  action  or  suits  as  aforesaid,  to  sue  for 
and  recover  the  same  and  treble  the  value  thereof,  with 
costs  of  suit,  against  such  winner  or  winners  as  aforesaid; 
the  one  moiety  thereof  to  the  use  of  the  person  or  persons 
that  will  sue  for  the  same,  and  the  other  moiety  to  the  use 
of  the  County  where  the  offense  shall  have  been  committed. 
—lb..  Sec.  3417. 

Trnmbo  v.  Finley,  18  S.  C,  36'5. 

Orders  for  Discovery. — Any  person  or  persons  who,  by 
virtue  of  the  provisions  herein  contained,  shall,  or  may  be 
liable  to  be  sued  for  the  said  moneys  or  other  things  so 
won,  shall  be  obliged  and  compellable  to  answer,  upon  oath, 
such  order  or  orders  as  shall  be  made  against  him  or  them, 
for  discovering  the  sum  and  sums  of  money  or  other  things 
so  won  at  play,  as  aforesaid. — lb.,  Sec.  3418. 

3d — Of  Void  Wagers. 

Notes,  Etc.,  Given  to  Secure  Wagers,  Void. — All  notes, 
bills,  bonds,  judgments,  mortgages  or  other  securities  or 
conveyances  whatsoever,  given,  granted  or  entered  into  or 
executed  by  any  person  or  persons  whatsoever,  where  the 
whole  or  any  part  of  the  consideration  of  such  conveyances 
or  securities  shall  be  for  any  money  or  valuable  things 
whatsoever  won  by  cock  fighting,  horse  racing  or  by  gam- 
ing, or  playing  at  cards,  dice  tables,  tennis,  bowls  or  other 
game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
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hands  of  such  as  do  game  at  any  of  the  games  aforesaid,  or 
any  other  game  or  games,  or  for  the  reimbursing  or  repay- 
ing any  money  knowingly  lent  or  advanced  at  the  time  and 
place  of  such  cock  fighting,  horse  racing  or  play,  to  any 
person  or  persons  so  gaming  or  betting  as  aforesaid,  or  that 
shall,  during  such  cock  fighting,  or  horse  racing,  or  play, 
so  bet,  shall  be  utterly  void,  frustrate  and  of  none  effect  to 
all  intents  and  purposes  whatsoever. — lb.,  Sec.  3419. 

Grants,  Conveyances,  Etc.,  of  Land,  Void. — Where  such 
mortgages,  securities  or  other  conveyances  shall  be  of  lands, 
tenements  or  hereditaments,  or  shall  be  such  as  to  encumber 
or  affect  the  same,  such  mortgages,  securities  or  other  con- 
veyances shall  enure  and  be  to  and  for  the  sole  use  and 
benefit  of,  and  shall  devolve  upon  such  person  or  persons 
as  shall  have  been  or  may  be  entitled  to  such  lands,  tene- 
ments or  hereditaments,  in  case  the  said  grantor  or  grantors 
thereof,  or  the  person  or  persons  so  encumbering  the  same, 
had  been  dead,  and  as  if  such  mortgages,-  securities  or  other 
conveyances  had  been  made  to  such  person  or  persons  by  the 
person  or  persons  so  encumbering  the  same ;  and  all  grants 
and  conveyances  to  be  made  for  the  preventing  of  such 
lands,  tenements  or  hereditaments  from  coming  to,  or 
devolving  upon,  such  person  or  persons  hereby  intended  to 
enjoy  the  same,  as  aforesaid,  shall  be  deemed  fraudulent 
and  void  and  of  none  eft'ect  to  all  intents  and  purposes 
whatsoever. — lb..  Sec.  3420. 

4th — Of  the  Offense  and  Punishment. 
Penalty  for  Playing  at  Certain  Gaines,  or  Betting  on  tJie 
Sides  of  Those  Who  Do  Play.—li  any  person  or  persons 
shall  play  at  any  tavern,  inn,  store  for  the  retailing  of  spirit^ 
uous  liquors,  or  in  any  house  used  as  a  place  of  gami-fig,  or ' 
in  any  barn,  kitchen,  stable  or  other  outhouse,  or  in  any 
street,  highway,  open  wood,  race  field  or  open  place,  at  any 
game  or  games,  with  cards  or  dice,  or  at  any  gaming  table, 
commonly  called  A,  B,  C,  or  E.  O.  or  any  gaming  table 
known  or   distinguished   by  any   other   letters,   or  by   any 
figures  or  roley-poley  table,  or  at  rouge  et  noir,  or  at  any 
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faro  bank,  or  at  any  other  table  or  bank  of  the  same  or  the 
Hke  kind,  under  any  denomination  whatsoever  (except  the 
games  of  bilHards,  bowls,  backgammon,  chess,  draughts  or 
W'hist,  when  there  is  no  betting  on  the  said  game  of  bilHards, 
bowls,  backgammon,  chess,  draughts  or  whist),  or  shall  bet 
on  the  sides  of  hands  of  such  as  do  game,  upon  being  con- 
victed thereof,  before  any  Magistrate,  shall  be  imprisoned 
for  a  period  of  not  over  thirty  days,  or  shall  suffer  a  line 
of  not  over  one  hundred  dollars ;  and  every  person  so  keep- 
ing such  tavern,  inn,  retail  store,  public  place  or  house  used 
as  a  place  for  gaming,  or  such  other  house,  shall,  upon 
being  convicted  thereof,  upon  indictment,  be  imprisoned  for 
a  period  not  exceeding  twelve  months,  and  forfeit  a  sum 
not  exceeding  two  thousand  dollars  for  each  and  every 
offense. — Crim.  Code,  Sec.  704. 

Penalty  for  Keeping,  Btc,  Gaining  Tables,  Etc. — Any 
person  or  persons  who  shall  set  up,  keep  or  use  any  gaming- 
table, commonly  called  A,  B,  C,  or  E,  O,  or  any  gaming 
table  known  or  distinguished  by  any  other  letters,  or  by  any 
figures,  or  roley-poley  table,  or  table  to  play  at  rouge  ct 
710 ir,  or  any  faro  bank,  or  any  other  gaming  table  or  bank 
of  the  like  kind,  or  of  any  other  kind,  for  the  purpose  of 
gambling  (except  the  games  of  billiards,  bowls,  chess, 
draughts  and  backgammon),  upon  being  convicted  thereof, 
upon  indictment,  shall  forfeit  a  sum  not  exceeding  five  hun- 
dred dollars  and  not  less  than  two  hundreel  dollars. — lb., 
Sec.  705. 

This    is    not   confined   to    acts    done    in    a    public    place. — Greenville    v. 
Kemmis,  58  S.  C,  431;  3G  S.  C,  727. 

Betting  on  Elections. — Any  person  who  shall  make  any 
bet  or  wager  of  money,  or  wager  of  any  other  thing  of 
value,  or  shall  have  any  share  or  part  in  any  bet  or  wager 
of  money,  or  wager  of  any  other  thing  of  value,  upon  any 
election  in  this  State,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  fined  in  a  sum  not 
exceeding  five  hundred  dollars  and  be  imprisoned  not 
exceeding  one  month. — lb.,  Sec.  706. 
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Wagers  to  Be  Forfeited. — All  and  every  sum  or  sums  of 
money  staked,  betted  or  pending  on  the  event  of  any  such 
game  or  games,  as  aforesaid,  are  hereby  declared  to  be  for- 
feited.—/&.,  Sec.  707. 

Imprisonment. — Upon  conviction  of  every  person  under 
the  provisions  of  any  of  the  foregoing  sections  of  this  chap- 
ter, the  Court  before  whom  such  conviction  shall  take  place 
is  hereby  required  to  commit  such  offender  to  the  common 
jail  of  the  County  where  such  conviction  shall  happen  for 
a  period  not  exceeding  the  time  for  which  said  offender  has 
been  sentenced,  unless  such  oft'ender  shall  sooner  pay  the 
fine  or  fines  herein  imposed,  together  with  the  cost  of  pros- 
ecution. 

Proviso. — Provided,  however,  That  all  persons  who 
might  be  subject  or  liable  to  the  fines  and  penalties  imposed 
herein,  either  for  gaming  at  or  keeping  a  gaming  table  or 
tables,  shall,  upon  being  permitted  by  the  Circuit  Solicitor 
to  become  evidence  in  behalf  of  the  State,  be  freed  and 
exonerated  from  the  same. — lb.,  Sec.  711. 

In  case  any  person  or  persons  whatsoever  shall  assault 
and  beat,  or  shall  challenge  or  provoke  to  fight,  any  other 
person  or  persons  whatsoever  upon  account  of  any  money 
won  by  gaming,  playing  or  betting  at  any  of  the  games 
aforesaid,  such  person  or  persons  assaulting  and  beating, 
or  challenging  or  provoking  to  fight,  such  other  person  or 
persons  upon  the  account  aforesaid,  shall,  being  convicted 
thereof,  upon  an  indictment  or  information,  to  be  exhib- 
ited against  him  or  them  for  that  purpose,  suffer  imprison- 
ment in  the  common  jail  of  the  County  where  such  convic- 
tion shall  be  had  for  the  term  of  two  years. — lb..  Sec.  712. 

FORM    No.    136.— ARREST    WARRANT    AND    AFFIDAVIT    FOR 

GAMBLING. 

THE  STATE  OF  SOUTH  CAROLINA,    ^ 
County  of (j 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable : 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 
at ,  in  the  County  and   State   aforesaid,  on  the 
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day   of ,    A.   D.    19 ,   one    E.    F.,   at   a   certain    game 

(describe  game  played  at,  whether  cards,  dice,  or  if  at  any  gaming 
table,  give  name  by  which  such  table  is  known),  with  one  G.  H.,  did  play 
and  bet,  and  did  win  from  him,  the  said  G.  H.,  a  large  sum  of  money, 
to  wit,  the  sum  of dollars. 

These  are,  therefore,  to  command  j'ou  to  apprehend  the  said  defend- 
ant, E.  F.,  and  bring  him  before  me  to  be  dealt  with  according  to  law. 

Given   imder  my  hand  and  seal,  this day  of , 

A.  D.  19 .  A.  B.,   (l.  s.) 

Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 

CoUXTY    OF 

Personally   appeared  before  me,   A.   B.,   a   Magistrate   in   and   for   the 
said    Countj'  and    State,    C.   D.,   who,   being   duly   sworn,    says:    That   at 

,  in  the  said  County  and   State,  on  the day  of 

,   A.   D.   19 ,   one   E.   F.,   at  a  certain   game    (here 


describe  the  game  played  at,  whether  with  cards,  dice,  etc.,  and  the  name 
of  the  game,  if  affiant  knows;  if  at  a  gaming  table  by  setting  out  the 
letters,  figures  or  name  by  which  such  table  is  known),  with  one  G.  H., 
did  play  and  bet,  and  did  win  from  him,  the  said  G.  H.,  a  large  sum  of 

money,  to  wit:  the  sum  of dollars. 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 

Sworn  to  before  me,  this— day  of ,  19 . 

A.  B.,  Magistrate. 

FORM    No.    13T.— ARREST   WARRANT    AND    AFFIDAVIT    FOR 
KEEPING  A   GAMING   HOUSE. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable : 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 
at  (insert  name  of  town,  village,  street,  neighborhood,  or  other  descrip- 
tion of  the  place),  in  the  County  and  State  aforesaid,  on  the day 

of — ,  A.  D.  19 ,  one  E.  F.  did  keep  a  certain    (here 

insert  the  place  kept,  public  house,  retail  store,  etc.),  and  that  the  said 
(public  house  or  other  place)  was,  on  the  day  and  year  aforesaid,  used 
as  a  public  place  for  gaming. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant 
and  bring  him  before  us  to  l)e  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  of — , 

A.  D.  19 . 

A.  B.,   (l.  s.) 
Magistrate. 
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AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


Personally  appeared  before  me,  A.  B.,  a  Magistrate  in  and  for  the 
said  County  and  State,  C.  D.,  who,  being  dlily  sworn,  says:  That  at 
(insert  name  of  town,  village,  street,  neighborhood,  or  other  description 

of  the  place),  in  the  County  and  State  aforesaid,  on  the day  of 

,  A.  D.  19 ,  one  E.  F,,  did  keep  a  certain  (here  set 

forth  the  kind  of  place  kept,  whether  public  house,  retail  store  for  the 
sale  of  spirituous  liquors,  etc.),  and  that  the  said  (public  house,  or  other 
place)  was,  in  the  day  and  year  aforesaid,  used  as  a  place  for  gaming, 
viz.:  one  G.  H.  and  H.  E.,  then  and  there  did  play  and  bet  at  a  certain 
game   (kind  of  game  played). 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 . 

A.  B.,  Magistrate. 

FORM  No.  138.— WARRANT  OF  ARREST  AND  AFFIDAVIT  FOR 
KEEPING  A  GAMING  TABLE. 


THE  STATE  OF  SOUTH  CAROLINA, 

COUKTY    OF — 


} 


By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 

To  Any  Lawful  Constable : 

Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 
at  (name  of  town,  village,  street,  etc.),  in  the  County  and  State  afore- 
said, on  the day  of ,  A.  D.  19 ,  one  E.  F., 

did  set  up,  keep  and  use,  a  certain  gaming  table,  commonly  called 
(describe  table  by  its  name,  letters  or  figures),  for  the  purpose  of 
gaming. 

These  are,  therefore,  to  command  3"0u  to  apprehend  the  said  defend- 
ant, E.  F.,  and  bring  him  before  us  to  be  dealt  with  according  to  law. 

Given  under  my  hand   and   seal,  this day   of » 

A.  D.  19 . 


A.  B.,  (l.  s.) 

Magistrate. 


AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 


} 


Personally  appeared  before  me,  A.  B.,  a  Magistrate  in  and  for  the 
said  County  and  State,  C.  D'.,  who,  being  duly  sworn,  says:  That  at  (give 
the  name  of  town,  village,  street,  neighborhood,  or  other  description  of 

place),    in    the    County    and    State    aforesaid,    on    the day    of 

,  A.  D.  19 ,  E.  F.  did  set  up,  keep  and  use,  a  certairv 


Gaming.  363 

gaming  table,  commonly  called    (here  describe  the  table  by  its  name  or 
figures),  for  the  purpose  of  gaming. 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 . 

A.  B.,  Magistrate. 

(Recognizance  as  in  usual  form  and  conditioned  for  greatest  extent 
of  fine  in  any  particular  case.) 

FORM    No.    139.— WARRANT    OF    ARREST    BY    TWO    MAGIS- 
TRATES FOR  PERSON   HAVING   NO  VISIBLE   ESTATE. 

THE  STATE  OF  SOUTH  CAROLINA,    ^ 
County  of i 

By  A.  B.  and  C.  B.,  Magistrates  in  and  for  the  said  County  and  the 
said  State. 

To  Any  Lawful  Constable : 

Whereas,  we  have  just  cause  to  suspect  that  E.  F.  hath  no  visible 
estate,  profession  or  calling,  to  maintain  himself  by,  but  doth,  for  the 
most  part,  support  himself  by  gambling. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defendant, 
E.  F.,  and  bring  him  before  us  to  be  dealt  with  according  to  law. 

Given  under  our  hands  and  seals,  the day  of , 

A.  D.  19 . 

A.  B.,   (l.  s.) 

Magistrate. 
C.  B.,   (l.  s.) 
Magistrate. 

FORM  No.  140.— RECOGNIZANCE  BEFORE  TAVO  MAGISTRATES 
BY  PERSONS  HAVING  NO  ESTATE  OR  PROFESSION. 

(Penal  Clause  as  in  usual  form.) 

Condition. — The  condition  of  this  recognizance  is  such,  that  if  the 
said  E.  F.,  do  keep  the  peace  of  the  State,  and  be  of  good  behavior 
towards  all  the  citizens  thereof,  and  especially  that  he  shall  not  play  at 
any  game  or  games,  or  keep  any  gaming  house  or  table,  then  this  recog- 
nizance to  be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 

E.  F.  (l.  s.) 
Suret)'.  (l.  s.) 
Suret}'.     (l.    s.) 

Taken  and  acknowledged  the  day  and  year  above  written,  before  us. 

A.    B.,   Magistrate. 


C.  B.,  Magistrate, 
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GATES. 

(See  Fences.) 

On  Private  Roads. — It  shall  be  lawful  for  any  citizen  of 
this  State  over  whose  land  any  road  may  pass,  other  than 
a  public  highway,  to  erect  gates  thereon,  and  the  person 
owning  or  erecting  such  gates  shall  be  liable  to  be  indicted 
for  a  nuisance  if  they  fail  to  keep  them  as  herein  provided; 
that  is  to  say,  the  owner  or  keeper  of  any  gate  which 
obstructs  a  highway,  either  public  or  private,  shall  have 
such  gate  constructed  so  as  to  afford  a  roadway  between  the 
posts  of  at  least  nine  feet,  and  shall  keep  the  said  gate  in 
such  repair  and  condition  as  to  be  easily  opened  and  shut, 
and  that  the  latch  or  fastening  will  adjust  itself  on  being 
closed ;  and,  further,  that  the  said  keeper  shall  erect  or  cause 
to  be  erected,  at  convenient  distance  from  such  gate,  a  suit- 
able hitching  post  for  the  convenience  of  those  traveling 
in  vehicles.  That  the  owner  or  keeper  of  such  gate  who 
shall  fail  to  comply  with  the  recjuirements  of  this  section 
shall,  upon  conviction,  for  each  offense,  pay  a  fine  of  not 
less  than  twenty-five  dollars,  or  be  imprisoned  in  the  County 
jail  for  a  term  not  exceeding  thirty  days. — Crim.  Code, 
Sec.  624. 

A  neighborhood  road  or  private  path  is  within  the  provisions  of  this 
section. — State  v.  Jefcoat,  11  Rich.,  529. 

Penalty  for  Interfering  With  Gates. — In  case  any  person 
or  persons  shall  interfere  with,  injure,  destroy  or  wilfully 
leave  open  any  such  gates,  such  person  or  persons  shall  be 
liable  to  indictment  as  for  a  misdemeanor. — lb.,  Sec.  625. 

GOATS. 

(Sec  Cattle.) 

GRAIN. 

(See  Burning,  Malicious  Mischief  and  Larceny.) 
Tolls  Allowed  for  Grinding. — No  person  shall  take  more 
toll  for  grinding  corn,  wheat,  rye  or  any  other  grain  into 
good  meal  or  flour  than  one-eighth  part  of  any  quantity 
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under  ten  bushels,  and  for  ten  bushels,  or  any  quantity 
above,  at  one  time  brought,  one-tenth  part  only;  and  for 
all  grain,  as  aforesaid,  chopped  for  hominy,  feeding  stock 
or  for  distilling,  one-sixteenth  part. — Civil  Code,  Sec.  2387. 

Peitalty  for  Taking  More  Tlmn  Allozved. — Any  person 
or  persons  taking  more  toll  than  hereinbefore  directed  shall 
be  subject  to  pay  a  fine  to  the  amount  of  ten  times  the  value 
of  the  toll  so  taken,  to  be  recovered  in  the  most  summary 
way  before  the  nearest  Magistrate;  one-half  to  the  prose- 
cutor and  the  other  half  to  the  person  aggrieved. — Ih.,  Sec. 
3388. 

The  City  Council  of  Charleston  shall  have  full  power 
and  authority  to  regulate  and  control  the  sale  of  grain  by 
measurement  or  weight,  or  both,  sold  within  the  corporate 
limits  of  the  city,  in  such  manner  as  will  insure  a  fair,  equal 
and  uniform  sale  and  measurement  of  the  same. — lb.,  Sec. 
2389. 

GRAND  LARCENY. 

(See  Larceny  and  Jurisdiction.) 

Grounds  of  Arrest. 

Person  Arrested  Untitled  to  Be  Informed  of  the  Grounds 
of  Arrest. — Every  person  arrested  by  virtue  of  process,  or 
taken  into  custody  by  an  officer  in  this  State,  has  a  right  to 
know,  from  the  officer  who  arrests  or  claims  to  detain  him, 
the  true  ground  on  which  the  arrest  is  made ;  and  an  officer 
who  refuses  to  answer  a  question  relative  to  the  reason  for 
such  arrest,  or  answers  such  question  untruly,  or  assigns 
to  the  person  arrested  an  untrue  reason  for  the  arrest,  or 
neglects,  on  request,  to  exhibit  to  the  person  arrested  or 
any  other  person  acting  in  his  behalf,  the  precepts  by  virtue 
of  which  such  arrest  is  made,  shall  be  punished  as  for  a 
misdemeanor. — Crim.  Code,  Sec.  74. 

HABEAS  CORPUS. 

This  writ  lies  either  at  common  law,  in  which  case  it 
may  be  granted  by  a  Judge,  either  in  open  Court  or  at 
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chambers,  to  any  person,  whether  infant  or  of  full  age, 
illegally  restrained  of  his  or  her  liberty ;  or  by  authority  of 
the  statute  known  as  the  Habeas  Corpus  Act,  under  which 
it  is  grantable  only  to  persons  confined  for  criminal  or 
supposed  criminal  offenses. 

The  power  of  two  Magistrates  to  grant  habeas  corpus  is 
conferred  by  statute. 

1st — Who  Entitled  to  Benefit  of  Habeas  Corpus. 

2d — Who  May  Graxt^  and  When. 

3d — Of  the  Direction,  Service  and  Return  of  the 
Court. 

4th — Of  the  Hearing,  Discharge  and  Effect 
Thereof. 

5th — Penalty  for  Neglect  or  Refusal. 

6th — Forms. 

1st — Who  Entitled  to  Benefit  of  Habeas  Corpus. 

Entitled  to  Benefit  of. — If  any  person  or  persons  shall 
be  or  stand  committed  or  detained  for  any  crime,  unless  for 
felony  (the  punishment  of  which  is  death)  or  treason, 
plainly  expressed  in  the  warrant  of  commitment,  or  unless 
charged  as  accessor^-  before  the  fact  to  treason  or  felony 
(the  puishment  of  which  felony  is  death),  or  with  sus- 
picion thereof,  or  unless  charged  with  suspicion  of  treason 
or  felony  (which  felony  is  punishable  with  death),  which 
shall  be  plainly  expressed  in  the  warrant  of  commitment, 
they  shall  be  entitled  to  the  writ  of  habeas  corpus. — Crim. 
Code,  Sec.  116. 

Persons  Committed  for  Treason  or  Felony  Shall  Be 
Indicted  the  Next  Term  or  Let  to  Bail,  Etc. — H  any  person 
committed  for  treason  or  felony,  plainly  and  specifically 
expressed  in  the  warrant  of  commitment,  upon  his  prayer 
or  petition  in  open  Court,  the  first  week  of  the  term,  to  be 
brought  to  his  trial,  shall  not  be  indicted  some  time  in  the 
next  term  after  such  commitment,  it  shall  and  may  be  law- 
ful to  and  for  the  Judge  of  the  Circuit  Court,  and  he  is 
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hereby  required,  upon  motion  made  in  open  Court  the  last 
day  of  the  term,  either  by  the  prisoner  or  any  one  in  his 
behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it 
appear  to  him,  upon  oath  made,  that  the  witnesses  for  the 
State  could  not  be  produced  the  same  term;  and  if  any  per- 
son committed  as  aforesaid  upon  his  prayer  or  petition  in 
open  Court,  the  first  week  of  the  term,  to  be  brought  to  his 
trial,  shall  not  be  indicted  and  tried  the  second  term  after 
his  commitment,  or  upon  his  trial  shall  be  acquitted,  he 
shall  be  discharged  from  his  imprisonment. — Ih.,  Sec.  117. 
//  Not  Asked  for  Two  Terms. — If  any  person  shall  have 
wilfully  neglected,  by  the  space  of  two  whole  terms  after 
his  imprisonment,  to  pray  a  habeas  corpus  for  his  enlarge- 
ment, such  person,  so  wilfully  neglecting,  shall  not  have  any 
habeas  corpus  to  be  granted  in  vacation  time,  in  pursuance 
of  this  chapter. — Ih.,  Sec.  118. 

2d — Who  May  Grant,  and  When. 

Tzvo  Magistrates  to  Grant  Writs  of  Hebeas  Corpus. — 
Any  two  Magistrates  are  authorized  and  required  to  grant 
the  writ  of  habeas  corpus  as  fully,  effectually  and  lawfully 
as  may  any  Judge  of  the  Court  of  Common  Pleas  and  Gen- 
eral Sessions  or  Justice  of  the  Supreme  Court  of  this  State, 
except  in  cases  of  felony,  the  punishment  for  which  is  death 
or  imprisonment  for  life,  in  which  cases  Magistrates  shall 
have  no  jurisdiction  in  applications  of  habeas  corpus. — lb., 
Sec.  129. 

Two  Magistrates  cannot  admit  a  person  to  bail  who  is  charged  with 
murder  in  the  warrant. — State  v.  Arthur,  1  McM.,  456. 

May  do  so  on  charge  of  passing  counterfeit  money. — Barton  v.  Keith, 
2  Hill,  537. 

Two  Magistrates  may  discharge  absolutely  hereunder. — State  v.  Jones, 
32  S.  C,  583;  10  S.  E.,  577. 

If  one  of  the  two  Magistrates  refuse  to  sign  the  writ,  he  is  liable. — 
Ashe  V.  O'Driscoll,  2  Tr.  Con.  Rep.,  698. 

Judges  to  Grant  Writs,  Etc. — Any  of  the  Judges  of  this 
State,  in  vacation  time  and  out  of  term,  upon  view  of  the 
copy  or  copies  of  the  warrant  or  warrants  of  commitment 
and  detainer,  or  otherwise,  upon  oath  made  that  such  copy 
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or  copies  were  denied  to  be  given  by  the  person  or  persons 
in  whose  custody  the  prisoner  or  prisoners  is  or  are 
detained,  are  hereby  authorized  and  required,  upon  request, 
made  in  writing,  by  such  person  or  persons  as  are  com- 
mitted as  aforesaid,  or  any  on  his,  her,  or  their  behalf, 
attested  and  subscribed  by  two  witnesses  who  were  present 
at  the  deHver}'  of  the  same,  to  award  and  grant  a  writ  of 
Jwbeas  corpus,  under  the  seal  of  such  Court,  whereof  he 
shall  be  one  of  the  Judges. — lb..  Sec.  119. 

Circuit  Judge  cannot  hear  application   for  writ  outside  of  Circuit. — 
Ex  parte  Parker,  6  S.  C,  47;?. 

Granting  of  Writ  During  Session  of  Court. — During  the 
term  of  the  Circuit  Court  for  that  County  where  any  pris- 
oner is  detained  no  person  shall  be  removed  from  the  com- 
mon jail  upon  any  writ  of  Jiabeas  corpus  granted  in  pur- 
suance of  this  chapter,  but,  upon  such  writ,  shall  be  brought 
before  the  Circuit  Judge,  in  open  Court,  who  is  thereupon 
to  do  what  to  justice  shall  appertain. — lb..  Sec.  126. 

After  Adjournment. — After  the  Circuit  Court  adjourns 
any  person  or  persons  detained  may  have  a  writ  of  habeas 
corpus,  according  to  the  direction  and  intention  of  this  chap- 
ter.—76.,  Sec.  127. 

3d — Of  the  DiRECTiox,   Service  and  Return  of   the 

Writ. 

To  Whom  Directed. — Such  writ  shall  be  directed  to  the 
officer  or  officers  in  whose  custody  the  party  so  committed 
or  detained  shall  be,  and  shall  be  returned  immediately, 
before  the  Judge  issuing  the  same. — lb..  Sec.  120. 

Prisoner  to  Be  Brought  Upon  Payment  of  Charges,  Etc. 
— The  said  officer  or  officers,  his  or  their  under  officers, 
under  keepers  or  deputies,  shall,  within  three  days  after  the 
serv'ice  thereof,  upon  payment  or  tender  of  charges  of 
bringing  the  said  prisoner  (to  be  ascertained  by  the  Judge 
or  Court  that  awarded  the  same,  and  endorsed  upon  the 
said  writ),  not  exceeding  ten  cents  per  mile,  and  upon  secu- 
rity given  by  his  own  bond  to  pay  the  charges  of  carrying 
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back  the  prisoner,  if  he  shall  be  remanded  by  the  Court  or 
Judge  to  which  he  shall  be  brought,  and  that  he  will  not 
make  any  escape  by  the  w-ay,  make  return  of  such  writ,  and 
bring,  or  cause  to  be  brought,  the  body  of  the  party  so  com- 
mitted or  restrained,  unto  or  before  the  Judge  or  Court 
from  whence  the  said  writ  shall  issue,  or  unto  and  before 
such  other  person  or  persons  before  the  said  writ  is  return- 
able, according  to  the  command  thereof,  and  shall  then  cer- 
tify the  true  cause  of  his  detainer  or  imprisonment:  Pro- 
vided, however,  That  if  any  prisoner  be  not  able  to  pay  the 
said  charges,  the  same  shall  be  paid  by  the  County  wherein 
he  is  confined :  Provided,  further,  That  if  such  prisoner 
shall  be  acquitted  of  the  charge  against  him,  or  finally  dis- 
charged on  Jiabeas  corpus  by  the  Judge  or  Court  hearing  the 
same,  the  expenses  of  the  proceedings  in  habeas  corpus  shall 
be  paid  by  the  County  in  which  the  case  is  situated. — Ih., 
Sec.  122. 

Time  JVithin  Which  Prisoner  Must  Be  Brought  Before 
the  Court. — If  the  place  of  imprisonment  of  the  said  party 
be  beyond  the  distance  of  twenty  miles  from  the  place  where 
such  Court  is  held,  and  not  above  one  hundred  miles,  he 
shall  be  brought  before  the  Court,  or  the  person  or  persons 
before  whom  the  writ  is  returnable,  within  the  space  of  ten 
days,  and  if  beyond  the  distance  of  one  hundred  miles,  then 
within  the  space  of  twenty  days  after  the  delivery  of  such 
writ,  and  not  longer. — lb.,  Sec.  123. 

4th — Of  the  Hearing,  Discharge  and  Eeeect 

Thereof. 

Notice  to  Be  Given  to  the  Attorney  General  or  Circuit 
Solicitor. — When  it  appears,  from  the  return  of  the  writ  or 
otherwise,  that  the  party  is  imprisoned  on  a  criminal  accu- 
sation, he  shall  not  be  discharged  until  sufficient  notice  has 
been  given  to  the  Attorney  General  or  Circuit  Solicitor,  or 
other  attorney  acting  for  the  State,  that  he  may  appear  and 
object  to  such  discharge,  if  he  thinks  fit. — lb.,  Sec.  125. 

24— M. 


370  The  Law  of  Magistrates. 

Proceedings  Upon  Hearing  of  the  Return. — If,  upon  a 
hearing,  the  party  shall  be  entitled  to  his  discharge,  then  the 
Judge  before  whom  he  is  brought  shall,  within  two  days 
after  the  party  shall  be  brought  before  him,  discharge  the 
said  prisoner  from  his  imprisonment,  taking  his  recogni- 
zance, with  one  or  more  surety  or  sureties,  in  any  sum 
according  to  his  discretion,  having  regard  to  the  nature  of 
the  offense,  for  his  appearance  in  the  Court  of  General  Ses- 
sions, the  term  following,  for  such  County  where  the 
ofifense  was  committed,  or  in  the  Court  of  such  other 
County  where  the  said  offense  is  properly  cognizable,  as  the 
case  shall  require,  and  then  shall  certify  the  said  writ,  with 
the  return  thereof,  and  the  said  recognizance  or  recogni^ 
zances,  into- the  said  Court  where  such  appearance  is  to  be 
made;  but  if  no  legal  cause  be  shown  for  the  imprisonment 
or  restraint  the  prisoner  shall  be  discharged  therefrom. — 
Ih.,  Sec.  124. 

Under  this  chapter  the  Judge  can  neither  let  to  bail  nor  discharge  a 
prisoner  committed  for  an  offense  not  bailable. — State  v.  Everett,  Dud., 
295.  The  Judge  can  only  discharge  on  bail,  not  absolutely. — State  v. 
Jones,  32  S.  C,  583;  10  S.  E.,  577.  But  independently  of  this  chapter 
the  Judge  may,  at  Chambers,  let  to  bail  for  any  offense  whatever,  and  in 
making  up  his  judgment  may  look  beyond  the  commitment. — State  v. 
Hill,  3  Brev.,  89;  State  v.  Everett,  Dud.,  295;  State  v.  Arthur,  1  McC, 
456.  But  party  convicted  of  infamous  crime  cannot  be  bailed. — State 
V.  Connor,  3  Bay.,  34.  As  to  discretionary  power  to  bail. — State  v.  Hill, 
1  Tr.  Con.  Rep.,  242;  State  v.  Golden,  2  McC,  521. 

Persons  Discharged  Not  to  Be  Rearrested. — No  person 
who  shall  be  delivered  or  set  at  large  upon  any  writ  of 
habeas  corpus  shall,  at  any  time,  be  again  imprisoned  or 
committed  for  the  same  offense  by  any  person  or  persons 
whatsoever,  other  than  by  the  legal  order  and  process  of 
such  Court  wherein  he  shall  be  bound  by  recognizance  to 
appear,  or  other  Court  having  jurisdiction  of  the  cause;  and 
if  any  other  person  or  persons  shall  knowingly,  contrary  to 
this  chapter,  recommit  or  imprison,  or  knowingly  procure 
or  cause  to  be  recommitted  or  imprisoned  for  the  same 
offense,  or  pretended  offense,  any  person  delivered  or  set 
at  large,  as  aforesaid,  or  be  knowingly  aiding  or  assisting 
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therein,  then  he  or  they  shall  forfeit  to  the  prisoner  or 
party  grieved  the  sum  of  two  thousand  five  hundred  dollars, 
any  colorable  pretense  or  variation  in  the  warrant  or  war- 
rants of  commitment  notwithstanding,  to  be  recovered  as 
aforesaid. — lb..  Sec.  128. 

5th — PenaIvTy  for  Neglect  or  Refusal. 

Penalty  for  Neglecting. — Every  person  whatsoever  to 
whom  any  power  is  given,  either  judicial  or  ministerial,  by 
this  chapter,  and  w-hich,  by  virtue  hereof,  he  is  required 
and  commanded  to  do,  who  shall  wilfully  neglect,  refuse  or 
omit  to  do  the  same,  when  the  same  shall  be  legally 
requested  and  demanded,  according  to  the  directions  herein, 
and  when  the  person  or  persons  so  requesting  and  demand- 
ing the  same  are  legally  entitled  to  request  or  demand  by 
the  provisions  of  this  chapter,  then  and  in  such  case  such 
person,  whether  Magistrate  or  officer,  w'il fully  so  refusing, 
neglecting  or  omitting  what  this  chapter  requires  and  com- 
mands, for  each  such  wilful  neglect,  refusal  or  omission, 
shall  forfeit  the  sum  of  five  hundred  ($500)  dollars,  and 
shall  be  thereafter  incapable  of  holding  or  executing  his 
office.    lb.,  Sec.  130. 

Penalty  for  Signing  Warrants. — If  any  person  or  per- 
sons shall,  after  such  commitment  aforesaid,  make  out  and 
sign  or  countersign  any  warrant  or  warrants  for  such 
removal  aforesaid,  contrary  to  this  chapter,  as  well  as  he 
that  makes  or  signs  or  countersigns  such  warrant  or  war- 
rants, as  the  officer  or  officers  that  obey  or  execute  the 
same,  shall  suffer  and  incur  the  pains  and  forfeitures  men- 
tioned in  the  two  preceding  sections. — lb.,  Sec.  133. 

Penalties,  How  Recovered. — The  said  penalties  may  be 
recovered  by  the  prisoner  or  party  grieved,  his  executors 
and  administrators,  against  such  offender,  his  executors  or 
administrators,  by  action  in  any  Court  of  competent  juris- 
diction, wherein  no  protection,  privilege,  injunction  or  stay 
of  prosecution,  shall  be  admitted  or  allowed  — lb..  Sec.  131. 
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Persons  Xot  to  Be  Removed  From  One  Prison  to 
Another  Without  Cause. — If  any  person  or  persons,  citi- 
zens of  this  State,  shall  be  committed  to  any  prison,  or  in 
custody  of  any  officer  or  officers  whatsoever,  for  any  crim- 
inal or  supposed  criminal  matter,  the  said  person  shall  not 
be  removed  from  the  said  prison  and  custody,  into  the  cus- 
tody of  any  other  officer  or  officers,  unless  it  be  by  habeas 
corpus  or  some  other  legal  writ,  or  where  the  prisoner  is 
delivered  to  the  Constable  or  other  inferior  officer,  to  carr\- 
such  prisoner  to  some  common  jail,  or  where  any  person  is 
sent,  according  to  law,  to  any  common  workhouse  of  cor- 
rection, or  where  the  prisoner  is  removed  from  one  place  or 
prison  to  another  within  the  said  County,  in  order  to  his 
or  her  trial  or  discharge  in  due  course  of  law,  or  in  case  of 
sudden  lire  or  infection,  or  other  necessity,  or  when  brought 
into  Court  as  a  witness  in  some  matter  or  cause  as  provided 
by  law. — Ih.,  Sec.  132. 

Appeals  Allozi'ed. — An  appeal  from  all  final  decisions  ren- 
dered on  applications  for  writs  of  habeas  corpus  shall  be 
allowed  as  is  provided  by  law  in  civil  actions. — lb.,  Sec.  134. 

6th. — Forms. 

form  xo.  141.— petition  for  a  writ  of  habeas  corpus. 
the  state  of  south  carolina, 

COUXTY    OF 

To   A.   B.   and   C.   B..   Magistrate    in   and   for   the   Said   County,    in    the 
Said  State: 

The  humble  petition  of  E.  F..  of ,  in  the  State  afore- 
said, showeth  that  your  petitioner  is  retained  in  the  custody  of  M.  X., 

Sheriff  of ,   in   jail,  by  virtue  of   a   commitment   made 

under  the  hand  and  seal  of ,  one  of  the  Magistrates  in 

and  for  the  County  and  State  aforesaid;  your  petitioner,  therefore, 
humbly  prays  your  Honors  to  grant  him  a  writ  of  habeas  corpus,  to 
bring  your  petitioner  before  your  Honors,  that  the  case  of  the  commit- 
ment being  known  and  seen,  such  further  proceedings  may  be  had 
thereon,  as  are  agreeable  to  law  and  justice. 

(Signature  of  Defendant  or  His  Attorney.) 

(Date.) 
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FORM  No.  14:3.— WIRIT  OF  HABEAS  CORPUS. 

To  M.  N.,  Sherif  of ; 

You  are  herebj-  commanded,  that  the  body  of  E.  F.,  by  whatever  name 
the  said  E,  F.  is  called,  into  and  under  custodj'  committed  and  detained, 
as  it  is  said,  together  with  the  daj'  and  cause  of  caption  and  detention 

of  the  said  E.  F.,  you  have  before  us,  the  subscribing  at 

immediately  after  the  receipt  hereof,  to  do  and  receive  what  we,  the  said 
Magistrates,  shall  then  and  there  consider  in  that  behalf;  and  have  you 
then  and  there  this  writ. 
Witness,  etc. 

A.  B.,   (l.  s.) 

Magistrate. 
C.   B.,    (l.  s.) 
Magistrate. 
ENDORSEMENT  OF  WRIT. 

All  writs  of  habeas  corpus  must  be  endorsed  as  follows:  "Per 
Statutum,  tricesimo  primo,  Caroli  secundi  regis,"  and  shall  be  signed  by 
the  person  awarding  the  same. 

If  the  offense  be,  or  be  not,  bailable,  the  prisoner  may  be  remanded 
or  dischargd,  as  the  case  may  be,  which  may  be  by  order,  as  follows: 

FORM  No.  143.— ORDER   TO  REMAND  PRISONER. 

On  hearing  the  return  in  this  case,  and  it  ajjpearing  to  us  that  the  said 
prisoner  is  detained  by  warrant  of  commitment  for  an  offense  not  bail- 
able, it  is  ordered  that  he  be  remanded,  to  await  his  trial. 

This day  of ,  A.  D.  19 . 

A.   B.,   Magistrate. 
C.    B.,    Magistrate. 

FORM  No.  144.— ORDER  OF  DISCHARGE. 

On  hearing  the  return  in  this  case,  and  it  appearing  that  the  said 
prisoner  is  detained  in  custody  under  a  warrant  of  commitment  for  a 
bailable  offense,  and  he  having  entered  into  recognizance,  with  surety 
according  to  law,  it  is  ordered,  that  he  be  discharged  from  his  imprison- 
ment. 

This day  of ,  A.  D.  19 . 

A.    B.,    Magistrate. 
C.    B.,    Magistrate. 
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HAWKERS  AND  PEDDLERS. 

Definition. — Persons  going  from  place  to  place  with 
goods  or  merchandise  for  sale. 

Transient  persons  who  offer  for  sale  goods  in  a  house 
or  store,  at  auction  or  private  sale,  are  not  hawkers  and 
peddlers. — State  v.  Belcher,  1  McM.,  42. 

The  Act  Concerning. 

Must  Obtain  License. — No  person  shall,  as  hawker  or 
peddler,  expose  for  sale,  or  sell  any  goods,  wares  and  mer- 
chandise in  any  County  in  this  State  unless  he  has  received 
and  is  ready  to  produce  and  exhibit  a  license  from  the  Clerk 
of  the  Court  of  Common  Pleas  of  such  County  so  as  to  sell 
or  expose  for  sale  goods,  wares  and  merchandise  in  said 
County. — Civil  Code,  Sec.  2618. 

Term  of  License. — Said  Clerk  shall  issue  licenses  to 
hawkers  and  peddlers,  to  be  good  in  his  County  until  the 
last  day  of  December  next  after  the  date  of  its  issue,  upon 
receiving  from  the  applicant  such  fee  or  fees  therefor  as  the 
County  Board  of  Commissioners  shall  at  their  first  meet- 
ing in  January  after  the  passage  of  this  chapter,  and  there- 
after at  their  first  meeting  in  January  of  every  year,  estab- 
lish and  fix  license  fees  for  hawkers  and  peddlers  in  their 
County;  and  it  shall  be  the  duty  of  the  County  Board  of 
Commissioners  to  fix  and  establish  the  said  license  fees  in 
the  several  Counties  of  this  State.  And  each  license  shall 
specify  the  sum  paid  therefor  and  the  privileges  granted 
thereby.— /&.,  Sec.  2619. 

Inspection  of  Licenses. — It  shall  be  the  duty  of  every 
Magistrate  and  every  Constable  and  of  the  Sheriff  and  of 
his  regular  deputies  to,  and  every  citizen  may,  demand  and 
inspect  the  license  of  any  hawker  or  peddler  in  his  or  their 
County  who  shall  come  under  the  notice  of  any  of  said 
officers,  and  to  arrest  or  cause  to 'be  arrested  any  hawker 
or  peddler  found  without  a  good  and  valid  license,  and  to 
bring  such  hawker  or  peddler  before  the  nearest  Magis- 
trate to  be  dealt  with  according  to  law. — Ih.,  Sec.  2620. 
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What  Articles  Exempt;  What  Not  Exempt. — The  pro- 
visions of  this  chapter  shall  not  extend  to  vendors  of  news- 
papers, magazines,  vegetables,  tobacco,  provisions  of  any 
kind  or  agricultural  products,  or  to  sales  by  sample  by  per- 
sons traveling  for  -established  commercial  houses,  but  shall 
extend  and  apply  to  vendors  of  every  other  class  and  kind 
of  goods,  wares  and  merchandise,  and  to  sales  by  samples 
or  otherwise  by  such  hawkers  and  peddlers  of  stoves, 
ranges,  clocks,  lightning  rods,  sewing  machines,  pianos  or 
organs. — lb.,  Sec.  2621. 

This  section  only  extends  to  sale  by  "hawkers  and  peddlers"  as  here- 
tofore defined;  it  does  not  include  traveling  salesmen  of  houses  having 
established  places  of  business  in  this  State. — State  v.  Morehead,  42  S.  C, 
216;  20  S.  E.,  544;  or  such  merchants,  sending  out  delivery  wagons  from 
which  they  occasionally  take  orders. — Alexander  v.  Greenville,  49  S.  C, 
527;  27  S.  E.,  479;  or  one  who  delivers  a  picture  already  sold,  with  option 
to  purchaser  to  buj'  frame,  as  set  out  in  contract  of  sale. — State  v.  Coop, 
5?  S.  C,  508. 

Hazvking  and  Peddling  Without  License  a  Misdemeanor. 

— If  any  hawker  or  peddler  sell  or  expose   for  sale  any 

goods,  wares  or  merchandise  in  any  County  in  this  State, 

without  having  obtained  a  license  for  that  purpose  from  the' 

Clerk  of  Court  of  Common  Pleas  of  the  County  within 

which  he  is  exposing  for  sale  or  selling  such  goods,  wares 

and  merchandise,  as  required  by  law,  he  shall  be  deemed 

guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 

be  fined  not  more  than  fifty  dollars,  or  imprisoned  in  the 

County  jail  not  more  than  thirty  days. — Crim.  Code,  Sec. 

511. 

One  who  solicits  orders  for  medicines  to  be  shipped  into  the  State  from 
another  State,  and  here  to  be  delivered  by  another  person,  is  not  a 
hawker  or  peddler.— Sia^e  v.  Ivey,  73  S.  C,  283;  53  S.  E.,  428;  23  Stats., 
1101. 

HIGHWAYS. 

1st — O^  the;  Duty  and  Liabiuty  of  County  Com- 
missioners IN  Re;i.ation  to. 

2d — Of  the;  DuTi:es^  Etc.,  of  Ovfrsekrs  of  the  Roads. 
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3d — Who  Are  Liable  to  Road  Duty,  and  Penalty 
FOR  THE  Failure  to  Work. 

4th — Form,  Warrant  for  Road  Defaulter. 

1st — Of  the  Duty  and  Liability  of  County  Com- 
missioners IN  Relation  To. 

Highway  District. — Each  township  in  the  several  Coun- 
ties of  the  State  and  in  any  County  where  no  township 
exists  each  tax  district  shall  constitute  a  highway  district. 
—Civil  Code,  Sec.  1930. 

Repairs  of  HigJiways  and  Bridges;  Contracts  for;  Adver- 
tisement for  Bids. — The  County  Board  of  Commissioners 
shall  take  charge  of  and  superintend  the  repair  of  the  high- 
w-ays  in  the  County;  the  bridges  shall  be  repaired  under 
their  supervision,  and  the  expenses  of  the  same  shall  be 
paid  out  of  the  money  in  the  treasury  raised  and  appro- 
priated for  this  purpose.  All  the  work  on  bridges  given 
out  by  the  County  Supervisor  and  County  Board  of  Com- 
missioners, where  the  amount  shall  exceed  the  sum  of  ten 
dollars,  shall  be  done  by  contract.  When  the  amount  shall 
exceed  the  sum  of  one  hundred  dollars  the  County  Super- 
visor and  County  Board  of  Commissioners  are  hereby 
required  to  advertise  the  same  in  at  least  one  of  the  papers 
in  the  County ;  said  proposal  shall  in  all  such  cases  be  accom- 
panied by  two  or  more  sureties;  when  the  amount  is  less 
than  one  hundred  and  more  than  ten  dollars,  the  County 
Supervisor  and  County  Board  of  Commissioners  are 
required  to  advertise  the  same  by  posting  a  notice  in  three 
public  places,  one  of  which  must  be  at  the  place  where  the 
work  is  to  be  done ;  said  notices  to  be  posted  ten  days  prior 
to  the  day  of  which  the  work  is  to  be  let,  and  the  County 
Supervisor  and  County  Board  of  Commissioners  shall  have 
the  right  to  reject  any  or  all  bids,  if  in  their  judgment  the 
interest  of  the  County  so  requires :  Provided,  That  in  Sum- 
ter County  it  shall  not  be  necessary  to  advertise  by  posting 
or  otherwise,  in  cases  of  emergency  or  where  the  sum  to  be 
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expended  is  less  than  one   hundred  dollars. — Civil   Code, 
Sec.  1929. 

Damages  From  Defective  Highways. — Any  person  who 
shall  receive  bodily  injury  or  damage  in  his  person  or  prop- 
erty through  a  defect  or  in  the  negligent  repair  of  a  high- 
way, causeway  or  bridge,  may  recover,  in  an  action  against 
the  County,  the  amount  of  actual  damage  sustained  by  him 
by  reason  thereof :  Provided,  Such  person  has  not  in  any 
way  brought  about  such  injury  or  damage  by  his  own  act, 
or  negligently  contributed  thereto.  If  such  defect  in  any 
road,  causeway  or  bridge  existed  before  such  injury  or 
damage  occurred,  such  damage  shall  not  be  recovered  by 
the  person  so  injured  if  his  load  exceeded  the  ordinary 
weight :  Provided,  further.  That  such  County  shall  not  be 
liable  unless  such  defect  was  occasioned  by  its  neglect  or 
mismanagement:  Provided,  further.  That  if  in  any  case 
brought  under  this  section  it  is  made  to  appear  that  before 
the  damage  occurred  the  Supervisor  of  such  County  had 
been  notified  in  writing  by  any  citizen  that  the  highway, 
causeway  or  bridge,  at  or  on  which  the  damage  occurred, 
was  defective  or  needed  repair,  the  burden  of  proof  as  to 
the  negligence  of  County  officials  shall  be  upon  the  County 
to  show  either  that  such  defect  did  not  in  fact  exist  or  that 
it  had  been  properly  repaired,  or  that  a  reasonable  time  had 
not  elapsed  since  such  notice  within  which  to  make  such 
repairs. — Civil  Code,  Sec.  1972. 

Tender  Before  Action;  Effect  of  Refusal. — If,  before 
the  commencement  of  an  action  provided  for  in  the  pre- 
ceding section,  the  County  Commissioners  tender  to  the 
plaintiff  the  amount  which  he  might  be  entitled  to  recover, 
together  with  all  legal  costs,  and  the  plaintiff  refuse  to 
accept  the  same,  and  does  not  recover  upon  subsequent  trial 
a  sum  larger  than  the  amount  so  tendered,  the  defendant 
shall  recover  costs  and  the  plaintiff  be  entitled  to  the  results 
of  no  verdict.— /&.,  Sec.  1973. 

Penalty  for  County  Commissioners  Neglecting  to  Repair. 
— If  the  Commissioners  of  any  County  neglect   to   have 
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repaired  any  of  the  highways  and  bridges  which  by  law  are 
required  to  be  kept  in  repair,  they  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined 
in  a  sum  of  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  in  the  discretion  of  the  Court. — Crim. 
Code,  Sec.  598. 

Duties  of  County  Commissioners  JVitli  Respect  to 
Bridges. — The  County  Board  of  Commissioners  are  hereby 
authorized  and  empowered  to  have  sj^ecial  supervision  ot 
the  building  of  new  bridges  over  the  rivers  and  creeks  of 
this  State;  also  of  extra  and  extensive  repairs  of  old 
bridges.  When  such  work  is  to  be  accomplished  the  Super- 
visor and  County  Board  of  Commissioners  shall  give  fifteen 
days'  notice  in  the  County  paper,  and  in  writing  duly  posted 
in  the  neighborhood  in  which  such  work  is  to  be  performed, 
that  he  will  be  at  such  place  on  such  a  day  and  hour,  with 
suitable  specifications,  to  let  out  such  work  to  the  lowest 
bidder,  and  to  take  from  the  successful  bidder  sufficient 
bond  for  the  faithful  performance  of  his  duty.  When  such 
work  is  done  it  shall  be  inspected  by  the  Supervisor  and 
County  Board  of  Commissioners,  who  shall  report  the  result 
of  his  investigations  to  the  full  board,  and  they  shall  accept 
or  reject  the  same,  according  as  they  may  determine  whether 
the  contractor  has  or  has  not  complied  with  the  terms  of 
his  contract. — Civil  Code,  Sec.  1959. 

2d — Of  the  Duties,  Etc.,  oe  Overseers  oe  Roads, 

In  those  Counties  where  the  public  roads  are  worked  by 
those  liable  to  road  duty,  or  in  which  any  highway  district  is 
so  worked,  the  Coimty  Supervisor  and  Board  of  Commis- 
sioners shall  divide  the  highways  in  each  district  which  is  so 
worked  into  suitable  sections  of  not  less  than  two,  nor  more 
than  five  miles  each,  and  where  not  worked  by  the  contract 
system  shall  appoint  an  Overseer  of  Roads  for  each  of  said 
sections.  They  shall  also  divide  the  persons  liable  to  road 
duty  in  each  highway  district  into  convenient  and  suitable 
squads  or  companies,  and  assign  a  squad  or  company  to  each 
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overseer  of  a  section,  assigning"  the  road  hands,  as  far  as 
practicable,  to  the  nearest  roads. 

Duty  of  Overseer. — They  shall  require  the  Overseer  of 
Roads  to  call  out  the  hands  assigned  to  their  respective  sec- 
tions and  work  the  roads,  and  repair  and  build  bridges  of 
same,  whenever  they  may  deem  it  necessary,  after  twelve 
hours'  notice;  and  shall  require  every  road  hand  to  bring 
with  him  for  use  a  hoe,  axe,  mattox,  spade  or  other  tools 
for  work  on  the  road  or  bridges. 

Number  of  Days. — They  shall  determine  the  number  of 
days  for  each  working,  and  the  tools  to  be  brought  by  each 
hand,  but  not  more  than  the  number  of  days  as  fixed  for 
each  County  herein  are  required  of  any  one  man  in  the 
\'ear. — Ih.,  Sec.  1952. 

Penalty  Against  Overseers. — Each  and  every  overseer 
who  shall  neglect  or  refuse  to  perform  the  several  duties 
enjoined  on  him  by  this  chapter,  or  who  shall,  under  any 
pretense  whatever,  give  or  sign  any  receipt  or  certificate 
purporting  to  be  a  receipt  or  certificate  for  labor  in  work 
performed,  or  money  paid,  unless  the  labor  shall  have  been 
performed  or  money  paid  prior  to  the  giving  or  signing 
of  such  receipt  or  certificate,  shall  forfeit  for  every  such 
offense  not  less  than  ten  dollars  nor  more  than  fifty  dollars, 
to  be  recovered  by  an  action  before  any  Magistrate  of  the 
County  having  jurisdiction. — Crim.  Code,  Sec.  646. 

Duty  When  Highway  Is  Obstructed. — Any  time  during 
the  year  Avhen  any  public  highway  shall  be  obstructed  it 
shall  be  the  duty  of  the  overseer  of  the  district  in  which 
the  same  may  be,  forthwith  to  cause  such  obstruction  to  be 
removed,  for  which  purpose  he  shall  immediately  order  out 
such  persons  liable  to  do  work  upon  the  public  highways  of 
his  road  district  as  he  may  deem  necessary  to  remove  said 
obstructions.  If  the  person  or  persons  thus  called  out  shall 
have  performed  the  required  number  of  days'  labor  upon  the 
public  highways,  the  overseer  shall  give  to  such  person  or 
persons  a  certificate  for  the  amount  of  labor  performed, 
and  said  certificate  shall  apply  on  the  labor  that  may  be 
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due  for  such  person  or  persons  for  the  ensuing  year. — Civil 
Code,  Sec.  1946. 

3d — Who  Liable  to  Road  Duty,  and  Penalty  for  Fail- 
ure TO  Work. 

Who  Liable  to  Road  Duty. — All  male  persons  able  to 
perform  the  labor  herein  required,  from  the  age  of  eighteen 
to  fifty  years,  both  inclusive,  except  in  Greenville,  Ander- 
son, Pickens,  Union,  Marion,  Spartanburg  and  Cherokee 
Counties,  where  the  age  shall  be  from  twenty-one  to  fifty 
years,  both  inclusive,  and  except  in  Clarendon,  Lexington, 
Sumter  and  Saluda  Counties,  where  the  age  shall  be  from 
eighteen  to  fifty-five  years,  both  inclusive,  and  except  in  the 
Counties  of  Berkeley,  Horry  and  York,  where  the  ages  shall 
be  from  twenty-one  to  fifty-five  years,  both  inclusive,  and 
except  in  the  Counties  of  Beaufort  and  Georgetown,  where 
the  ages  shall  be  from  twenty-one  to  sixty  years,  both 
inclusive,  shall  be  required  annually  to  perform  labor  on 
the  highways  under  the  direction  of  the  overseer  of 
the  road  district  in  which  he  shall  reside,  in  the 
various  Counties,  as  follows ;  Aiken,  four  days ;  Ander- 
son, three  days ;  Bamberg,  six  days ;  Barnwell  six  days ; 
Charleston,  eight  days ;  Cherokee,  three  days ;  Chester, 
six  days ;  Chesterfield,  five  days ;  Clarendon,  six  days ; 
Colleton,  four  days  of  nine  hours  each ;  Darlington 
six  days ;  Dillon,  six  days ;  Edgefield,  six  days ;  Florence, 
four  days ;  Greenville,  three  days ;  Greenwood,  four  days ; 
Hampton,  six  days ;  Horry,  six  days ;  Kershaw,  six  days ; 
Laurens,  four  days ;  Lee,  six  days ;  Lexington,  twelve  days ; 
Marion,  six  days ;  Newberry,  six  days ;  Oconee,  two  days ; 
Sumter,  six  days ;  Pickens,  five  days ;  Saluda,  six  days — - 
two  days  prior  to  the  first  of  April,  three  days  prior  to  the 
first  day  of  September,  and  one  day  prior  to  the  first  da}' 
of  December:  Provided,  Persons  liable  to  labor  under  this 
section  shall  have  the  right  to  furnish  a  competent  substi- 
tute to  labor  in  his  stead :  Provided,  further,  Ten  hours  a 
dav  shall  be  a  dav's  work. — Civil  Code,  Sec.  1977. 
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It  shall  be  the  duty  of  each  road  overseer  to  make  out  a 
list  of  all  persons  liable  to  road  duty.  Such  overseer  is 
hereby  authorized  to  demand  of  any  person  or  corporation 
the  name  of  any  and  all  hands  in  his,  her  or  its  employ;  and 
any  person  or  corporation  receiving  of  such  overseer  or 
warner,  by  him  appointed,  such  demand,  failing  or  refusing 
to  furnish  a  list  containing  the  names  of  all  male  employees, 
shall  be  guilty  of  a  misdemeanor,  and,  for  every  such 
offense,  shall  be  subject  to  a  fine  of  not  less  than  ten  dollars 
nor  more  than  thirty  dollars,  or  imprisonment  in  the  County 
jail  for  not  less  than  ten  nor  more  than  thirty  days. — Crim. 
Code,  Sec.  638. 

Subject  to  Direction  of  Overseer. — Every  person  liable 
to  road  duty,  who  shall  have  been  duly  warned  before  the 
day  fixed  in  his  notice  for  such  working,  stating  the  hour 
and  place  of  working,  shall  be  subject  to  the  direction  of 
the  overseer  in  charge. — lb.,  Sec.  639. 

Penalty  for  Refusing  to  Work. — Any  person  who  shall 
fail  to  pay  the  commutation  road  tax  provided  by  law,  and 
being  so  warned  by  the  road  overseer  to  perform  said  duty, 
shall  refuse  or  neglect,  having  had  at  least  twelve  hours' 
notice,  to  attend  by  himself  or  substitute  to  the  acceptance 
of  the  overseer,  or,  having  attended,  shall  refuse  to  obey 
the  direction  of  the  overseer,  or  shall  spend  the  time  in  idle- 
ness or  any  inattention  to  the  duties  assigned  him,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall 
be  fined  not  more  than  ten  dollars  nor  less  than  five  dollars 
and  costs,  or  be  sentenced  to  County  chain  gang  not  more 
than  thirty  days  nor  less  than  five  days. — Crim.  Code,  Sec. 
639. 

Commutation  Tax. — In  lieu  of  performing,  or  causing 
to  be  performed,  the  labor  of  ten  hours  per  day,  as  provided 
for  in  the  several  Counties,  a  commutation  tax  may  be  paid 
by  the  person  so  liable  on  or  before  the  first  day  of  March 
of  each  year  (except  in  the  counties  of  Pickens  and  Rich- 
land, when  said  tax  shall  be  paid  by  December  31st  of  each 
year),  which  in  the  following  counties  shall  be  as  follows: 
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Aiken  and  Richland,  one  dollar;  Anderson,  Calhoun,  Cher- 
okee, Chesterfield,  Darlington,  Florence,  Greenville,  Green- 
wood, Hampton,  Lexington,  Oconee,  Spartanburg,  Union, 
\\'illiamsburg,  two  dollars ;  Marlboro,  Laurens  and  Pickens, 
one  and  one-half  dollars;  Bamberg,  Barnwell,  Charleston, 
Colleton,  Dillon,  Kershaw,  Lee,  Marion,  Newberry  and 
Sumter,  two  dollars ;  Chester,  Clarendon,  Saluda  and  York, 
three  dollars;  Edgefield,  not  less  than  one  dollar  nor  more 
than  three  dollars,  as  mav  be  fixed  bv  the  Countv  Board  of 
Commissioners,  may  be  paid  annually  by  the  person  so 
liable  on  or  before  the  first  of  April  of  each  year:  Provided, 
That  a  person  liable  to  road  duty  shall  have  the  right  to  fur- 
nish a  competent  substitute  to  labor  in  his  stead,  said  sub- 
stitute not  to  be  less  than  eighteen  nor  more  than  fifty 
years  of  age :  Provided,  That  in  Chester  County  said  tax 
shall  be  paid  on  or  before  the  fifteenth  day  of  July  of  each 
year :  Provided,  That  the  County  Board  of  Commissioners 
of  Saluda  County  may,  in  their  discretion,  by  resolution, 
reduce  said  tax  for  anv  vear  to  not  less  than  two  dollars,  if 
in  their  judgment  said  amount  will  raise  a  sufficient  sum 
to  supplement  the  road  fund  derived  from  the  property  tax 
for  such  year :  Provided,  That  in  Hampton  County  said  tax 
may  be  paid  by  the  first  day  of  January  in  each  year  in 
advance. — Civil  Code,  Sec.  1978. 

Penalty  for  Refusing  to  Work  When  HigJizcay  Is  Sud- 
denly Obstructed. — When  any  highway  shall  be  suddenly 
obstructed  by  storm  or  otherwise,  so  as  to  require  immediate 
labor  to  remove  said  obstruction,  if  any  person  liable  to 
work  on  highways,  after  being  summoned  for  the  purpose 
of  removing  such  obstruction  by  the  order  of  the  overseer, 
shall  neglect  to  turn  out  and  assist  in  opening  and  repair- 
ing such  highways,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof  in  any  Magistrate's 
Court,  shall  be  fined  three  dollars  per  day,  said  fine  to  be 
collected  and  expended  in  the  repair  of  highways  where 
and  when  necessarv  in  his  district. — Crim.  Code,  Sec.  598. 
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Forms. 

form  no.  14,).— arrest  warrant  and  affidavit  for 

road  defaulter. 

the  state  of  south  carolina,  ) 

County  of l 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 

To  Any  Lawful  Constable: 
Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 

at ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  A.  D.  19 ,  one  E.  F.,  liable  to  road  duty  in 

the  highway  district  of  which  he,  the  said  C.  D.,  is  overseer,  being  duly 
warned,  did  fail  and  refuse  to  appear  and  contribute  the  labor  required, 
and  for  which  he  was  so  warned. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defend- 
ant, E.  F.,  and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under   my   hand   and    seal,   the day   of , 

19 . 

A.  B.,   (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    )■ 
County  of ( 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said  County 

and  the  said  State,  C.  D.,  who,  being  duly  s«orn,  says:  That  at , 

in  the  County  and  State  aforesaid,  on  the day  of , 

A.  D.  19 ,  E.  F.,  an  able-bodied  man,  liable  to  road  duty,  under  the 

statute,  in  the  highway  district  of  which  he,  the  said  C.  D.,  is  overseer, 
being  duly  warned,  did  fail  and  refuse  to  appear  and  contribute  the 
labor  required  by  law  unon  the  public  roads  of  the  said  district,  and  for 
»vhich  he  was  so  warned,  contrary  to  the  statute  in  such  cases  provided. 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 . 

A.  B.,  Magistrate. 

HOMICIDE. 

Offenses  against  the  life  of  a  man  come  under  the  gen- 
eral name  of  homicide,  which,  in  our  law,  signifies  the  kill- 
ing of  a  man  by  a  man. — 1st  Hawk.  P.  C,  C.  26. 

1st — Justifiable  Homicide. 
2d — Excusable  Homicide. 
3d — Felonious  Homicide. 
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1st JUSTIF'IABLE  HOMICIDE. 

Bxecution  of  Malefactors ;  By  Command  of  Lazv. — 
Amongst  the  acts  of  unavoidable  necessity  may  be  classed 
the  execution  of  malefactors  by  a  person  whose  office 
obliges  him,  in  the  performance  of  public  justice,  to  put 
those  to  death  who  have  forfeited  their  lives  by  the  laws 
and  verdict  of  their  country.  These  are  acts  of  necessity, 
and  even  of  civil  duty;  and,  therefore,  not  only  justifiable, 
but  commendable,  when  the  law  requires  them.  But  the  law 
must  require  them,  otherwise  they  are  not  justifiable;  and, 
therefore,  wantonly  to  kiU  the  greatest  malefactors,  would 
be  murder;  and  we  have  seen  that  all  acts  of  official  duty 
should,  in  the  nature  of  their  execution,  be  conformable  to 
the  judgment  by  which  they  are  directed. — 1  Russ.,  345. 

Officers  Killing  Those  Who  Assault  and  Resist  Them; 
In  Advancement  of  Public  Justice. — Amongst  the  acts  done 
by  the  permission  of  the  law  for  the  advancement  of  public 
justice  may  be  reckoned  those  of  the  officer  who,  in  the 
execution  of  his  office,  either  in  a  civil  or  criminal  case, 
kills  a  person  who  assaults  and  resists  him.  The  resistance 
will  justify  the  officer  in  proceeding  to  the  last  extremity. 
So  that  in  all  cases,  whether  civil  or  criminal,  where  persons 
having  authority  to  arrest  or  imprison,  and  using  the  proper 
means  for  that  purpose,  are  resisted  in  so  doing,  they  may 
repel  with  force,  and  need  not  give  back;  and  if  the  party 
making  resistance  is  unavoidably  killed  in  the  struggle,  this 
homicide  is  justifiable. 

A  rule  founded  in  reason  and  public  utility ;  for  few  men 
would  quietly  submit  to  an  arrest  if  in  every  case  of  resist- 
ance the  party  empowered  to  arrest  were  obliged  to  desist 
and  leave  the  business  undone ;  and  a  case  in  which  the  offi- 
cer was  holden  guilty  of  manslaughter  because  he  had  not 
first  given  back,  as  far  as  he  could,  before  he  killed  the 
party  who  had  escaped  out  of  custody,  in  execution  for  a 
debt,  and  resisted  being  retaken,  seems  to  stand  alone,  and 
has  been  mentioned  with  disapprobation. — 1st  Russell,  546. 


Homicide.  385 


Officers  Killing  Those  Who  Fly  From  Arrest. — When 
the  party  does  not  resist,  but  merely  flies  to  avoid  arrest, 
the  conduct  of  the  officer  should  be  cautiously  regulated  by 
the  nature  of  the  proceeding.  For,  in  civil  cases,  and  also 
in  the  case  of  a  breach  of  the  peace  or  any  other  misde- 
meanor, short  of  felony,  if  the  officer  should  pursue  a 
defendant  flying  in  order  to  avoid  arrest,  and  should  kill  him 
in  the  pursuit,  it  will  be  murder  or  manslaughter,  according 
to  the  peculiar  circumstances  by  which  such  homicide  may 
have  been  attended.  But  if  a  felony  be  committed,  and 
the  felon  fly  from  justice,  or  a  dangerous  wound  be  given, 
it  is  the  duty  of  every  man  to  use  his  best  endeavors  for 
preventing  an  escape;  and  if  in  the  pursuit  the  party  flying 
be  killed,  when  he  cannot  be  otherwise  overtaken,  this  will 
be  deemed  justifiable  homicide.  This  rule  is  not  confined 
to  those  who  are  present,  so  as  to  have  ocular  proof  of  the 
fact,  or  to  those  who  first  come  to  the  knowledge  of  it ;  for 
if  in  these  cases  fresh  suit  be  made,  and  a  fortiori  if  hue 
and  cry  be  levied,  all  who  join  in  aid  of  those  who  began 
the  pursuit  are  under  the  same  protection  of  the  law ;  and 
the  same  rule  holds  if  a  felon,  after  arrest,  break  away  as 
he  is  carrying  to  jail,  and  his  pursuers  cannot  retake  with- 
out killing  him. — lb..  Sec.  547. 

Where  a  person  is  indicted  for  felony  and  will  not  suffer 
himself  to  be  arrested  by  an  officer  having  a  warrant  for 
that  purpose,  the  officer  may  lawfully  kill  him  if  he  cannot 
otherwise  be  taken,  though  such  person  be  innocent,  and 
though  in  truth  no  felony  have  been  committed ;  but  it  seems 
that  this  must  be  understood  only  of  arrests  by  officers  and 
does  not  extend  to  arrests  by  private  persons  of  their  own 
authority. — lb.,  Sec.  548. 

Officers  Dispersing  a  Mob,  Btc. — In  the  case  of  a  riot  or 
a  rebellious  assembly,  the  peace  officers  and  their  assist- 
ants, endeavoring  to  disperse  the  mob,  are  justified  both  at 
common  law  and  by  the  riot  act,  in  proceeding  to  the  last 
extremity  in  case  the  riot  cannot  otherwise  be  suppressed. 
And  it  has  been  said  that  perhaps  the  killing  of  dangerous 
25— M. 


886  71ie  Laiv  of  Magistrates. 


rioters  may  be  justified  by  any  private  persons  who  cannot 
otherwise  suppress  them  or  defend  themselves  from  them, 
inasmuch  as  every  private  person  seems  to  be  authorized 
by  the  law  to  arm  himself  for  the  preservation  of  the  peace. 
— Ibid. 

Jailers  and  Their  Assistants  Killing  Prisoners. — Jailers 
and  their  officers  are  under  the  same  special  protection  as 
other  ministers  of  justice;  and,  therefore,  if  in  the  neces- 
sary discharge  of  their  duty  they  meet  with  resistance, 
whether  from  prisoners  in  civil  or  criminal  suits,  or  from 
others,  in  behalf  of  such  prisoners,  they  are  not  obliged  to 
retreat  as  far  as  they  can  with  safety,  but  may  freely,  and 
without  retreating,  repel  force  by  force,  and  if  the  party 
resisting  happen  to  be  killed,  this,  on  the  part  of  the  jailer, 
or  his  officer,  or  any  person  coming  in  aid  of  him,  will  be 
justifiable  homicide. — Ibid. 

Homicide  in  the  Prevention  of  Any  Forcible  and  Atro- 
cious Crime;  For  Prevention  of  Crime. — A  man  may  repel 
force  by  force  in  defense  of  his  person,  habitation  or  prop- 
erty against  one  who  manifestly  intends  and  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony  upon  either. 
In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue 
his  adversary  till  he  finds  himself  out  of  danger;  and  if,  in 
a  conflict  between,  he  happens  to  kill,  such  killing  is  justi- 
fiable. But  it  has  been  holden  that  this  rule  does  not  apply 
to  any  crime  unaccompanied  with  force,  as  picking  of  pock- 
ets. It  seems,  therefore,  that  the  intent  to  murder  or  com- 
mit other  felonies  attended  with  force  or  surprise,  should 
be  apparent  and  not  be  left  in  doubt,  so  that  if  A.  make  an 
attack  upon  B.  it  must  plainly  appear  by  the  circumstances 
of  the  case  (as  the  manner  of  the  assault,  the  weapon,  etc.) 
that  the  life  of  B.  is  in  imminent  danger;  otherwise,  his  kill- 
ing the  assailant  will  not  be  justifiable  self-defense. 

And  the  rule  clearly  extends  only  to  cases  of  felony;  for 
if  one  come  to  beat  another  or  to  take  his  goods  merely 
as  a  trespasser,  though  the  owner  may  justify  the  beating 
of  him,  so  far  as  to  make  him  desist,  yet  if  he  kill  him  it  is 
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manslaughter.  But  if  a  house  be  broken  open,  though,  in 
the  daytime,  with  a  felonious  intent,  it  shall  be  within  the 
rule. — 1st  Russell,  549. 

Persons  Killing  Those  Who  Are  Attempting  to  Rob  or 
Murder  or  Commit  Burglary,  Btc. — A  statute  made  in  the 
affirmance  of  the  common  law,  after  reciting  that  it  had 
been  doubted  whether,  if  any  person  should  attempt  feloni- 
ously to  rob  or  murder  any  persons,  in  or  near  any  common 
highway,  cartway,  or  footway,  or  in  their  mansions,  mes- 
suages or  dwelling  places,  or  attempt  to  break  any  dwelling 
house  in  the  nighttime,  and  should  happen  in  such  felonious 
intent  to  be  slain  by  those  whom  they  should  so  attempt  to 
rob  or  murder,  or  by  any  person  being  in  their  dwelling 
house,  attempted  to  be  broken  open,  the  person  so  happen- 
ing to  slay  the  person  so  attempting  to  commit  murder  or 
burglary,  should  forfeit  goods  and  chattels,  enacts  "that 
if  any  person  or  persons  be  indicted  or  appealed  of  or  for 
the  death  of  any  such  evil-disposed  person  or  persons 
attempting  to  murder,  rob  or  burglarily  to  break  mansion 
houses,  as  if  above  said,  the  person  or  persons  so  indicted 
or  appealed  thereof,  and  the  same  by  verdict  so  found  and 
tried,  shall  not. forfeit  or  lose  any  lands,  tenements,  goods 
or  chattels  for  the  death  of  any  such  evil-disposed  person  in 
such  manner  slain,  but  shall  be  thereof  and  for  the  same 
fully  acquitted  and  discharged"  in  like  manner  as  if  law- 
fully acquitted  of  the  death  of  such  person.  But  though 
the  statute  only  mentioned  certain  cases,  it  must  not  be 
taken  to  imply  an  exclusion  of  any  other  instances  of  justi- 
fiable homicide  which  stand  upon  the  same  grounds  of  rea- 
son and  justice.  So  that  the  killing  of  one  who  attempts 
the  wilful  burning  of  a  house  is  free  from  forfeiture  with- 
out the  aid  of  this  statute. — lb.,  Sec.  550. 

Interference  by  Third  Persons  to  Prevent  Felonies. — 
Where  a  known  felony  is  attempted  upon  any  one,  not  only 
the  party  assaulted  may  repel  force  by  force,  but  his  serv- 
ant attending  him,  or  any  other  person  present,  may  inter- 
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pose  to  prevent  the  mischief,  and  if  death  ensue,  the  party 
so  interposing  will  be  justified. 

So  where  an  attempt  is  made  to  commit  arson  or  burglary 
in  the  habitation,  any  part  of  the  owner's  family,  or  even 
a  lodger,  may  lawfully  kill  the  assailants  in  order  to  pre- 
vent the  mischief  intended. — 1st  Russell,  552. 

Interference  by  Third  Persons  in  Cases  of  Mutual  Com- 
bats and  Affrays. — But  in  cases  of  mutual  combats  or  sud- 
den affrays  a  person  interfering  should  act  with  much  cau- 
tion. Where,  indeed,  a  person  interferes  between  two 
combatants  with  a  view  to  preserve  the  peace,  and  not  to 
take  part  with  either,  giving  due  notice  of  his  intention,  and 
is  under  the  necessity  of  killing  one  of  them  in  order  to  pre- 
serve hs  own  life  or  that  of  the  other  combatant,  it  being 
impossible  to  preserve  them  by  other  means,  such  killing 
will  be  justifiable;  but,  in  general,  if  there  be  an  affray  and 
an  actual  fighting  and  striving  between  persons,  and  another 
run  in  and  take  part  with  one  party  and  kill  the  other,  it 
will  not  be  justifiable  homicide,  but  manslaughter. — Ibid. 

Time  Within  Which  Homicide  Will  Be  Justifiable. — -It 
should  be  observed  that  homicide  committed  in  the  preven- 
tion of  forcible  and  atrocious  crimes  is  justifiable  only  upon 
the  plea  of  necessity;  it  cannot  be  justified  unless  the  neces- 
sity continue  to  the  time  when  the  party  is  killed.  Thus, 
though  the  person  upon  whom  a  felonious  attack  is  first 
made  be  not  obliged  to  retreat,  but  may  pursue  the  felon 
until  he  finds  himself  out  of  danger. 

Yet,  if  the  felon  be  killed  after  he  has  been  properly 
secured,  and  when  the  apprehension  of  danger  has  ceased, 
such  killing  will  be  murder,  though,  perhaps,  if  the  blood 
were  still  hot  from  the  contest  or  pursuit,  it  might  be  held 
to  be  only  manslaughter,  on  account  of  the  high  provoca- 
tion.— Ibid. 

2d — Excusable  Homicide — By  Misadventure. 
(In  Sclf-Defense.) 
By  Misadventure. — Homicide  per  infortunium  or  misad- 
venture, is  where  a  man,  doing  a  lawful  act,  without  any 
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intention  of  hurt,  and  using  proper  precaution  to  prevent 
danger,  unfortunately  kills  another;  as  where  a  man  is  at 
work  with  a  hatchet  and  the  head  thereof  tiies  off  and  kills 
a  stander-by;  or  where  a  person  qualified  to  keep  a  gun  is 
shooting  at  a  mark  and  undesignedly  kills  a  man,  for  the 
act  is  lawful  and  the  efifect  is  merely  accidental.  So  where 
a  workman  throws  rubbish  from  a  house  in  the  ordinary 
course  of  his  work  by  which  a  person  underneath  is  killed, 
this  is  homicide  by  misadventure  only,  if  it  were  done  in  a 
retired  place  where  there  was  no  probability  of  persons  pass- 
ing by,  and  none  had  been  seen  about  the  spot  before,  or  if 
timely  and  proper  warning  were  given  to  such  as  might  be 
below.  So  when  a  person  is  moderately  correcting  his  child, 
a  master  his  apprentice  or  scholar,  or  an  officer  punishing  a 
criminal  (as  by  whipping)  and  happens  to  occasion  his 
death,  it  is  only  misadventure,  for  the  act  of  correcting  was 
lawful ;  but  if  he  exceeds  the  bounds  of  moderation  either 
in  the  manner,  the  instrument  or  the  quantity  of  punish- 
ment, and  death  ensues,  it  is  manslaughter  at  least,  and  in 
some  cases  (according  to  circumstances)  murder,  for  the 
act  of  immoderate  correction  is  unlawful.  Likewise  to 
whip  another's  horse,  whereby  he  runs  over  a  child  and  kills 
him,  is  held  to  be  accidental  death  in  the  rider,  for  he  has 
done  nothing  unlawful ;  but  it  is  manslaughter  in  the  person 
who  whipped  him,  for  the  act  was  a  trespass,  and  at  best  a 
piece  of  idleness  of  inevitable  dangerous  consequence. 

Where  one  is  lawfully  using  an  innocent  diversion,  as 
shooting  at  butts,  or  at  a  bird,  etc.,  by  the  glancing  of  an 
arrow,  or  such  like  accident,  kills  another,  this  is  only  homi- 
cide by  misadventure.  So  where  a  person  happens  to  kill 
another  in  playing  a  match  of  football,  wrestling  or  such 
like  sports,  which  are  attended  with  no  apparent  danger  of 
life,  and  intended  only  for  the  trial,  exercise  and  improve- 
ment of  the  strength,  courage  and  activity  of  the  parties. 
In  general,  if  death  ensues  in  consequence  of  "an  idle,  dan- 
gerous and  unlawful  sport,  the  slayer  is  guilty  of  man- 
slaughter, and  not  misadventure  only,  for  these  are  unlaw- 
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ful  acts.  Thus,  if  a  man  by  shooting  off  a  gun  or  throwing 
stones  in  a  city  or  highway,  or  other  place  where  men 
usually  resort,  by  throwing  stones  at  another  wantonly  in 
play,  which  is  a  dangerous  sport  and  has  not  the  least 
appearance  of  any  good  intent,  or  by  doing  any  other  such 
idle  action  as  cannot  but  endanger  the  bodily  hurt  of  some 
one  or  other,  or  by  pitching  or  playing  at  handsword  with- 
out the  king's  command,  or  by  parrying  with  naked  swords, 
covered  with  buttons  at  the  points,  or  with  swords  in  the 
scabbard,  or  such  like  rash  sports  which  cannot  be  used 
without  the  manifest  hazard  of  life,  he  is  guilty  of  man- 
slaughter.— 2d  Tomlins,  100. 

In  Self-Defense. — Homicide  in  a  man's  own  defense 
seems  to  be  where  one  who  hath  no  other  possible  means  of 
preserving  his  life  from  one  who  combats  with  him,  on  a 
sudden  quarrel,  kills  the  person  by  whom  he  is  reduced  to 
such  an  inevitable  necessity,  and  not  only  he  who,  upon  an 
assault,  retreats  to  a  wall,  or  some  such  strait,  beyond  which 
he  can  go  no  further  before  he  kills  the  other,  is  judged  by 
the  law  to  act  upon  an  unavoidable  necessity;  but,  also,  he 
who,  being  assaulted  in  such  a  manner  and  in  such  a  place 
that  he  cannot  go  back  without  manifestly  endangering  his 
life,  kills  the  other  without  retreating  at  all;  and  notwith- 
standing a  person  who  retreats  from  an  assault  to  the  wall, 
gives  the  other  wounds  in  his  retreat,  yet  if  he  give  him 
no  mortal  wound  until  he  got  thither,  and  then  kill  him,  he 
is  guilty  of  homicide  se  defendo  only.  But  if  the  mortal 
wound  was  first  given,  then  it  is  manslaughter.  And  an 
officer  who  kills  one  who  resists  him  in  the  execution  of  his 
office,  and  even  a  private  person  that  kills  one  who  feloni- 
ously assaults  him  in  the  highway,  may  justify  the  fact 
without  ever  giving  back  at  all.  But  if  a  person,  upon 
malice  prepense,  strike  another  and  then  fly  to  the  wall, 
and  there,  in  his  own  defense,  kill  the  other,  this  is  murder. 
Hereof  there*  can  be  no  accessories,  either  before  or  after 
the  act,  because  it  is  not  done  with  a  felonious  intent,  but 
upon  inevitable  necessity. — Grimke,  222. 
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3d — FeIvOnious  Homicide. 

Is  the  killing  of  a  human  creature,  of  any  age  or  sex, 
without  justification  or  excuse. 

Manslaughter. — Is  the  unlawful  killing  of  another  with- 
out malice,  express  or  implied. — Crim.  Code,  Sec.  148. 

Is  the  taking  the  life  of  another  in  sudden  heat  and  passion,  under 
reasonable  provocation,  without  premeditation  or  malice. — State  v.  Fergu- 
nov,  2  Hill,  619;  State  v.  Smith,  10  Rich.,  341;  State  v.  Jacobs,  28  S.  C, 
29;  4  S.  E.,  799. 

Words  of  Provocation. — It  has  been  shown  that  the  most 
grievous  words  of  reproach,  contemptuous  and  insulting- 
actions  or  gestures,  or  trespass  against  lands  or  goods,  will 
not  free  the  party  killing  from  the  guilt  of  murder,  if  upon 
such  provocation  a  deadly  weapon  was  made  use  of,  or  an 
intention  to  kill  or  to  do  some  great  bodily  harm,  was 
otherwise  manifested.  But  if  no  such  weapon  be  used  or 
intention  manifested,  and  the  party  so  provoked  give  the 
other  a  box  on  the  ear  or  strike  him  with  a  stick  or  other 
weapon  not  likely  to  kill,  and  kill  him  unluckily  and  against 
his  intention,  it  will  be  only  manslaughter.  It  is,  indeed, 
said  to  have  been  held  in  one  case  that  words  of  menace 
of  bodily  harm  are  a  sufficient  provocation  to  reduce  the 
offense  of  killing  to  manslaughter;  but  it  has  been  consid- 
ered that  such  words  ought,  at  least,  to  be  accompanied  by 
some  act  denoting  an  immediate  intention  of  following  them 
up  by  an  actual  assault.  But  though  words  of  slighting, 
disdain  or  contumely  will  not  of  themselves  make  such  a 
provocation  as  to  lessen  the  crime  into  manslaughter,  yet  it 
seems  that  if  A  give  indecent  language  to  B,  and  B  there- 
upon strike  A,  but  not  mortally,  and  then  A  strike  B 
again,  and  then  B  kill  A,  that  this  is  but  manslaughter. 
The  stroke  by  A  was  deemed  a  new  provocation,  and  the 
conflict  a  sudden  falling  out;  and  on  these  grounds  the 
killing  was  considered  as  only  manslaughter. — 1st  Russell, 
486. 

ISTo  mere  words,  however  insultins",  can  excuse  the  killing  and  reduce 
the  defense  to  manslaughter. — State  v.  Jacobs,  28  S.  C,  29;  4  S.  E.,  799:. 
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State  V.  Levelle,  M  S.  C,  120;  13  S.  K,  319;  State  v.  Davis,  50  S.  C,  424; 
27  S.  C,  905;  State  v.  Gilliam,  66  S.  C,  423;  45  S.  E.,  6. 

Provocation  by  Assault. — When  an  assault  is  made  with 
violence  or  circumstances  of  indignity  upon  a  man's  per- 
son, as  by  pulling  him  by  the  nose,  and  the  party  so  assaulted 
kills  the  aggressor,  the  crime  will  be  reduced  to  manslaugh- 
ter, in  case  it  appears  that  the  assault  was  resented  imme- 
diately and  the  aggressor  killed  in  the  heat  of  blood,  the 
furor  brevis  occasioned  by  the  provocation.  So  if  A  be 
passing  along  the  street,  and  B  meeting  him  (there  being 
convenient  distance  between  B  and  the  wall),  take  the  wall 
of  him  and  justle  him,  and  thereupon  A  kill  B,  it  is  said 
that  such  justling  would  amount  to  a  provocation,  which 
would  make  the  killing  manslaughter.  And  it  again  appears 
to  have  been  considered  that  where  A  riding  on  the  road, 
B  whipped  the  horse  of  A  out  of  the  track,  and  then  A 
alighted  and  killed  B,  it  was  only  manslaughter.  But,  in 
me  last  cases,  it  should  seem  that  the  first  aggression  must 
have  been  accompanied  with  circumstances  of  great  violence 
or  insolence;  for  it  is  not  every  trivial  provocation  which, 
in  point  of  law,  amounts  to  an  assault  that  will,  of  course, 
reduce  the  crime  of  the  party  killing  to  manslaughter.  Even 
a  blow  will  not  be  considered  as  sufficient  provocation  to 
extenuate  in  cases  where  the  revenge  is  disproportioned  to 
the  injury,  and  outrageous  and  barbarous  in  its  nature;  but 
when  the  blow  which  gave  the  provocation  has  been  so  vio- 
lent as  to  have  reasonably  caused  a  sudden  transport  of  pas- 
sion and  heat  of  blood,  the  killing  which  ensued  has  been 
regarded  as  the  consequence  of  human  infirmity  and  entitled 
to  lenient  consideration. — 1  Russell,  487. 

Tlie  provocation  must  be  such  as  to  provoke  a  high  degree  of  resent- 
ment, and  ordinarily  induce  a  great  degree  of  violence  when  compared 
with  those  of  a  slight  and  trivial  character  from  which  a  great  degree  of 
violence  does  not  usually  follow. — State  v.  Ferguson,  2  Hill,  619. 

Where  the  original  provocation,  given  shortly  before  the  killing,  was 
then  sufficient  to  i educe  the  killing  to  manslaughter,  the  jury  must 
inquire,  not  whether  the  suspension  of  reason  under  such  sudden  heat 
and  passion  continued  down  to  the  moment  of  the  killing,  but  whether 
the  prisoner  did   cool,  or  was  there   time,   all  circumstances  being  con- 
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sidered,  for  a  man  of  ordinary  reason  to  have  cooled. — State  v.  McCants, 
1  Speer,  389;  State  v.  Jacobs,  28  S.  C,  ■29;  i  S.  E.,  799. 

Any  signs  of  deliberation  or  reflection  would  be  evidence  of  cooling. — 
State  V.  McCants,  1  Speer,  389. 

Provocation  by  Detected  Adulterer. — When  a  man  finds 
another  in  the  act  of  adultery  with  his  wife  and  kihs  him 
in  the  first  transport  of  passion,  he  is  only  guilty  of  man- 
slaughter, and  that  in  the  lowest  degree,  for  the  provocation 
is  grievous,  such  as  the  law  reasonably  concludes  cannot 
be  borne  in  the  first  transport  of  passion.  But  it  has  already 
been  shown  that  the  killing  of  an  adulterer  deliberately,  and 
upon  revenge,  would  be  murder. — 1st  Russ.,  488. 
State  v.  Emerson,  78  S.  C,  83 ;  58  S.  E.,  974. 

Provocation  of  a  Slight  Kind,  Etc. — There  are  instances 
where  slight  provocations  have  been  considered  as  extenu- 
ating the  guilt  of  homicide  upon  the  ground  that  the  con- 
duct of  the  party  killing  upon  such  provocations  might 
fairly  be  attributed  to  an  intention  to  chastise  rather  than 
a  cruel  and  implacable  malice.  But,  in  cases  of  this  kind, 
it  must  appear  that  the  punishment  was  not  urged  with 
brutal  violence  nor  greatly  disproportioned  to  the  offense; 
and  the  instrument  must  not  be  such  as,  from  its  nature, 
was  likely  to  endanger  life.  Thus,  where  A  finding  a  tres- 
passer on  his  land,  in  the  first  transport  of  his  passion,  beat 
him,  and  unluckily  happen  to  kill  him,  it  was  holden  to  be 
manslaughter;  but  it  must  be  understood  that  he  beat  him, 
not  with  a  mischievous  intention,  but  merely  to  chastise 
him  for  the  trespass  and  to  deter  him  from  committing  it 
again.  And  of  the  case  of  the  keeper  of  a  park,  who,  find- 
ing a  boy  stealing  wood  in  his  master's  ground,  tied  him  to 
a  horse's  tail  and  beat  him,  upon  which  the  horse  running 
away,  the  boy  was  killed;  it  is  said  that  if  the  chastisement 
had  been  moderate  it  had  been  but  manslaughter,  for 
between  persons  nearly  connected  together  by  civil  and 
national  ties  the  law  admits  the  force  of  a  provocation  done 
to  one  to  be  felt  by  the  other,  and  a  fortiori,  if  the  master 
had  himself  caught  the  trespasser  and  beat  him  in  such  a 
manner  as  showed  a  desire  only  to  chastise  and  prevent  a 
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repetition  of  the  offense,  but  had,  unfortunately,  and  against 
his  intent,  killed  him,  it  would  only  have  been  manslaughter. 
—Ibid. 

When  a  person  whose  pocket  had  been  picked,  encour- 
aged by  a  concourse  of  people,  threw  the  pickpocket  into 
an  adjoining  pond  in  order  to  avenge  the  theft,  by  ducking 
him,  but  without  any  apparent  intention  of  taking  away  his 
life,  and  the  pickpocket  was  drowned,  it  was  ruled  to  be 
only  manslaughter;  for  though  this  mode  of  punishment 
is  highly  unjustifiable  and  illegal,  yet  the  law  respects  the 
infirmities  and  imbecilities  of  human  nature  when  certain 
provocations  are  given. — 1st  Russ.,  489. 

Father  Taking  Up  the  Quarrel  of  His  Son. — In  a  case 
where  the  prisoner's  son,  having  fought  with  another  boy 
and  been  beaten,  ran  home  to  his  father  all  bloody,  and  the 
father  presently  took  a  cudgel,  ran  three-quarters  of  a  mile 
and  struck  the  other  boy  upon  the  head,  upon  which  he  died ; 
it  was  ruled  manslaughter,  because  done  in  a  sudden  heat 
and  passion;  but  the  true  grounds  of  the  judgment  seem 
to  have  been  that  the  accident  happened  by  a  single  stroke 
given  in  the  heat  of  blood  with  a  cudgel,  not  likely  to 
destroy,  and  that  death  did  not  immediately  ensue. — Ibid. 

Sudden  Quarrel. — If,  upon  a  sudden  cjuarrel,  the  parties 
fight  upon  the  spot,  or  if  they  presently  fetch  their  weapons 
and  go  into  a  field  and  fight  and  one  of  them  be  killed,  it 
will  be  but  manslaughter,  because  it  may  be  presumed  that 
the  blood  never  cooled.  And  it  must  be  observed,  with 
regard  to  sudden  encounters,  that  when  they  are  begun,  the 
blood,  previously  too  much  heated,  kindles  afresh  at  every 
pass  or  blow,  and  in  the  tumult  of  the  passions,  in  which 
mere  instinct,  self-preservation  has  no  inconsiderable 
share,  the  voice  of  reason  is  not  heard;  therefore,  the  laws 
in  condescension  to  the  infirmities  of  flesh  and  blood  has 
extenuated  the  offense. — 1st  Russ.,  495. 

First  Blow  Immaterial  if  Quarrel  Sudden  and  Combat 
Bqual. — A  uses  provoking  language  or  behavior  to  B,  and 
B  strikes  him,  upon  which  a  combat  ensues  in  which  A  is. 
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killed.  This  is  holden  to  be  manslaughter,  for  it  was  a  sud- 
den affray,  and  they  fought  upon  equal  terms;  and  in  such 
combats  upon  sudden  quarrels  it  matters  not  who  gave  the 
first  blow.  But  it  would  be  otherwise  if  the  terms  were  not 
ecjual,  and  if  the  party  killing  sought  or  took  undue  advan- 
tage, as  if  B  in  the  foregoing  case  had  drawn  his  sword 
and  made  his  pass  at  A,  the  sword  of  A  being  then 
undrawn,  and  thereupon  A  had  drawn  and  a  combat  had 
ensued  in  which  A  had  been  killed;  for  this  would  have 
been  murder,  inasmuch  as  B  by  making  the  pass,  his  adver- 
sary's sword  being  undrawn,  showed  that  he  sought  his 
blood.  And  A's  endeavor  to  defend  himself,  which  he  had 
a  right  to  do,  will  not  excuse  B;  but  if  B  had  first  drawn, 
and  forborne  till  his  adversary  had  drawn  too,  it  had  been 
no  more  than  manslaughter. — 1  Russell,  496. 

Death  Prom  Acts  of  Trespass. — It  has  been  shown  that 
when  death  ensues  from  an  act  done  in  the  prosecution  of  a 
felonious  intention  it  will  be  murder ;  but  a  distinction  is 
taken  in  the  case  of  an  act  done  with  the  intent  only  of  com- 
mitting a  bare  trespass,  as  if  death  ensues  from  such  act 
the  offense  will  be  only  manslaughter.  Thus,  though  if  A 
shoot  at  the  poultry  of  B,  intending  to  steal  them,  and  by 
accident  kill  a  man,  it  will  be  murder.  Yet,  if  he  shoot  at 
them  wantonly,  and  without  any  felonious  intention,  and 
accidentally  kill  a  man,  the  offense  will  be  only  manslaugh- 
ter. And  any  one  who  voluntarily,  knowingly  and  unlaw- 
fully intends  hurt  to  the  person  of  another,  though  he 
intends  not  death,  yet,  if  death  ensue,  is  guilty  of  murder  or 
manslaughter,  according  to  the  circumstances  of  the  nature 
of  the  instrument  used  and  the  manner  of  using  it,  as  cal- 
culated to  produce  great  bodily  harm  or  not.  And  if  a  man 
be  doing  an  unlawful  act,  though  not  intending  bodily  harm 
to  any  one,  as  if  he  be  throwing  a  stone  at  another's  horse 
and  hit  a  person  and  kill  him,  it  is  manslaughter.  But  it 
seems  that  in  cases  of  this  kind  the  guilt  would  rather 
depend  upon  one  or  other  of  these  circumstances,  either  that 
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the  act  might  probably  breed  danger  or  that  it  was  done 
with  mischievous  intent. — 1st  Russ.,  527. 

Death  Happening  From  Unlaivfid  Sports. — Where 
sports  are  unlawful  in  themselves  or  productive  of  danger, 
riot  or  disorder,  so  as  to  endanger  the  peace,  and  death 
ensue  in  the  pursuit  of  them,  the  party  killing  is  guilty  of 
manslaughter.  Such  manly  sports  and  exercises  as  tend  to 
give  strength,  activity  and  skill  in  the  use  of  arms,  and  are 
entered  into  as  private  recreations  amongst  friends,  are  not, 
however,  deemed  unlawful  sports;  but  prize  fighting,  public 
boxing  matches  or  any  other  sports  of  a  similar  kind,  which 
are  exhibited  for  lucre,  and  tend  to  encourage  idleness  by 
drawing  together  a  number  of  disorderly  people,  have  met 
with  a  different  consideration.  For  in  these  last  mentioned 
cases  the  intention  of  the  parties  is  not  innocent  in  itself, 
each  being  careless  of  what  hurt  may  be  given,  provided 
the  promised  reward  or  applause  be  obtained ;  and  meetings 
of  this  kind  have  also  a  strong  tendency  in  their  nature  to 
a  breach  of  the  peace.  Therefore,  where  the  prisoner  had 
killed  his  opponent  in  a  boxing  match,  it  was  holden  that 
he  was  guilty  of  manslaughter,  though  he  had  been  chal- 
lenged to  fight  by  his  adversary  for  a  public  trial  of  skill  in 
boxing,  and  was  also  urged  to  engage  by  taunts,  and  the 
occasion  was  sudden. — Ibid. 

Officers  of  Justice  Acting  Improperly. — Though  officers 
of  justice  are  authorized  to  execute  their  duties  in  a  proper 
and  legal  manner,  notwithstanding  any  resistance  which 
may  be  made  to  them,  yet  they  should  not  come  to  extremi- 
ties upon  every  slight  interruption,  nor  unless  there  be  rea- 
sonable necessity.  Therefore,  where  a  collector,  having  dis- 
trained for  a  duty,  laid  hold  of  a  maid  servant  who  stood 
at  the  door  to  prevent  the  distress  being  carried  away,  and 
beat  her  head  and  back  several  times  against  the  door  post, 
of  which  she  died;  although  the  Court  held  her  opposition  to 
to  the  officer  to  be  a  sufficient  provocation  to  extenuate  the 
homicide,  yet  they  were  clearly  of  opinion  that  he  was  guilty 
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of  manslaughter  in  so  far  exceeding  the  necessity  of  the 
case. — 1  Russell,  528. 

Correction  In  Faro  Doniestico. — Moderate  and  reason- 
able correction  may  properly  be  given  by  parents,  masters 
and  other  persons  having  authority  in  foro  domestico  to 
those  who  are  under  their  care;  but  if  the  correction  be 
immoderate  or  unreasonable,  either  in  the  measure  of  it  or 
in  the  instrument  made  use  of  for  that  purpose,  it  will  be 
either  murder  or  manslaughter,  according  to  the  circum- 
stances of  the  case. 

If  it  be  done  with  a  dangerous  weapon,  likely  to  kill  or 
maim,  due  regard  being  always  had  to  the  age  and  strength 
of  the  party,  it  will  be  murder,  but  if  with  a  cudgel  or  other 
thing  not  likely  to  kill,  though  improper  for  the  purpose  of 
correction,  it  will  be  manslaughter. — 1st  Russell,  533. 

Persons  Following  Their  Common  Occnpations. — Where 
persons  employed  about  such  of  their  lawful  occupations 
from  whence  danger  may  probably  arise  to  others,  neglect 
the  ordinary  cautions,  it  will  be  manslaughter  at  least,  on 
account  of  such  negligence.  Thus,  if  workmen  throw  stones, 
rubbish  or  other  things  from  a  house  in  the  ordinary  course 
of  their  business,  by  which  a  person  underneath  happens  to 
be  killed,  if  they  did  not  look  out  and  give  timely  warning  to 
such  as  might  be  below,  and  there  was  even  a  small  prob- 
ability of  persons  passing  by,  it  shall  be  manslaughter.  It 
was  a  lawful  act,  but  done  in  an  improper  manner.  It  has, 
indeed,  been  said,  that  if  this  be  done  in  the  streets  of  Lon- 
don or  other  populous  towns,  it  will  be  manslaughter,  not- 
withstanding such  caution  be  used.  But  must  be  understood 
with  some  limitation.  If  it  be  done  early  in  the  morning 
when  few  or  no  people  are  stirring,  and  the  ordinary  caution 
be  used,  the  party  may  be  excusable ;  but  when  the  streets  are 
full  such  ordinary  caution  will  not  suffice,  for,  in  the  hurry 
and  noise  of  a  crowded  street  few  people  hear  the  warning, 
or  sufficiently  attend  to  it. — 1st  Russell,  535. 

Punishment  of  Manslaughter.— ^h^  punishment  of  man- 
slaughter was  formerly  branding  and  forfeiture  of  goods 
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and  chattels,  but  since  their  abolition  in  this  State,  it  is  now 
punishable  by  hard  labor  in  the  penitentiary,  not  exceeding 
thirty  years  nor  less  than  two  years. — See  Crim  Code,  Sec. 
148. 

Murder — Definition. — Is  the  killing  of  any  person  with 
malice  aforethought,  either  express  or  implied. — Crim.  Code, 
Sec.  135. 

Killing  by  Stabbing — Murder. — Whoever  shall  stab  or 
thrust  any  person  or  persons  that  has  not  then  any  weapon 
drawn,  or  that  has  not  then  first  stricken  the  party  which 
shall  so  stab  or  thrust,  so  as  the  person  or  persons  so  stabbed 
or  thrust  shall  thereof  die  within  the  space  of  six  months 
then  next  following,  although  it  cannot  be  proved  that  the 
same  wb.s  done  of  malice  aforethought,  yet  the  party  so 
offending,  and  being  thereof  convicted,  shall  suffer  death  as 
in  the  case  of  wilful  murder :  Provided,  That  nothing  herein 
contained  shall  extend  to  any  person  who  shall  kill  any  per- 
son or  persons  in  self-defense,  or  by  misfortune,  or  in  any 
other  manner  than  as  aforesaid ;  nor  to  any  person  who,  in 
keeping  and  preserving  the  peace,  shall  chance  to  commit 
manslaughter,  so  as  the  said  manslaughter  be  not  committed 
wittingly,  willingly  and  of  purpose,  under  pretext  and  color 
of  keeping  the  peace ;  nor  shall  extend  to  any  person  who,  in 
chastising  or  correcting  his  child,  shall,  besides  his  or  their 
intent  and  purpose,  chance  to  commit  manslaughter. — Crim. 
Code,  Sec.  137. 

Death  From  Obstructing  Railroad — Murder. — Where  the 
death  of  any  human  being  results  from  any  obstruction 
placed  upon  a  railroad,  said  obstruction  being  wilfully  and 
maliciously  placed,  or  caused  to  be  placed,  on  the  track  or 
other  part  of  the  passageway  of  any  railroads  on  which 
steam  engines  or  handcars  are  used,  with  intent  to  injure  or 
impede  the  passage  of  any  cars  or  means  of  conveyance,  the 
person  placing  or  causing  to  be  placed  such  obstruction  or 
impediment  on  said  railroad  shall  be  adjudged  guilty  of  mur- 
der and  shall  suffer  death. — Crim.  Code,  Sec.  138. 
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Killing  by  Poison — Murder. — All  wilful  killing  by  pois- 
oning of  any  person  shall  be  adjudged,  taken  and  deemed 
wilful  murder,  of  malice  prepense;  and  the  offender  therein, 
his  aiders,  abettors,  procurers  and  counselors,  shall  suffer 
death,  as  in  other  cases  of  wilful  murder. — lb.,  Sec.  139. 

1st — Of  the  Party  Killing. 

2d — Of  the  Party  Killed. 

3d — Oe  the  Means  of  Killing. 

4th — Of  the  Malice. 

5th — Of  the  Aiders,  Abettors  and  Accessories. 

6th — Of  the  Place  of  Trial. 

7th — Punishment. 

1st — Of  the  Party  Killing. 

He  must  be  of  sound  memory  and  discretion,  for  luna- 
tics or  infants  are  incapable  of  committing  any  crime  unless 
in  such  cases  where  they  show  a  consciousness  of  doing 
wrong,  and,  of  course,  a  discretion  or  discernment  between 
good  and  evil. — 4th  B.  C,  195. 

The  person  committing  the  crime  must  be  a  free  agent 
and  not  subject  to  actual  force  at  the  time  the  fact  is  done. 
Thus,  if  A  by  force  take  the  arm  of  B,  in  which  is  a  weapon, 
and  therewith  kill  C,  A  is  guilty  of  murder,  but  not  B.  But 
if  it  be  only  a  moral  force  put  upon  B,  as  by  threatening 
him  with  duress  and  imprisonment,  or  even  by  an  assault 
to  the  peril  of  his  life,  in  order  to  compell  him  to  kill  C, 
it  is  no  legal  excuse. 

If,  however,  A  procures  B,  an  idiot  or  lunatic,  to  kill  C, 
A  is  guilty  of  murder  as  principal,  and  B  is  merely  an 
instrument.  So,  if  A  lay  a  trap  or  pitfall  for  B,  whereby 
B  is  killed,  A  is  guilty  of  the  murder  as  a  principal  in  the 
first  degree,  the  trap  or  pitfall  being  only  the  instrument  of 
death.  If  one  persuade  another  to  kill  himself,  the  adviser 
is  guilty  of  murder,  and  if  the  party  takes  poison  himself 
by  the  persuasion  of  another,  in  the  absence  of  the  per- 
suader, yet  it  is  killing  by  the  persuader,  and  he  is  prin- 
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cipal  in  it,  though  absent  at  the  taking  of  the  poison.  And 
he  who  kills  another  upon  his  desire  or  command  is,  in  the 
judgment  of  the  law,  as  much  a  murderer  as  if  he  had 
done  it  merely  of  his  own  head. — 1  Russell,  423. 

2d — The  Party  Kili^ed. 

Murder  may  be  committed  upon  any  person  within  the 
king's  peace.  Therefore,  to  kill  an  alien  enemy  within  the 
kingdom,  unless  it  be  in  the  heat  and  actual  exercise  of  war, 
or  to  kill  a  Jew  or  outlaw,  one  attainted  of  felony,  or  one 
in  a  praemunire,  is  as  much  murder  as  to  kill  the  most  reg- 
ular born  Englishman. — 1st  Russell,  424. 

Children  in  the  Mother's  Womb. — An  infant  in  its  moth- 
er's womb  not  being  in  rerum  natura,  is  not  considered  as 
a  person  who  can  be  killed  within  the  description  of  mur- 
der, and,  therefore,  if  a  woman  being  quick  or  great  with 
child  take  any  potion  to  cause  an  abortion,  or  if  another 
give  her  any  such  potion,  or  if  a  person  strike  her,  whereby 
the  child  within  her  is  killed,  it  is  not  murder  nor  man- 
slaughter. 

But  by  a  recent  statute,  any  person  wilfully  or  maliciously 
administering  poison  to  cause  or  procure  the  miscarriage 
of  any  woman,  then  being  quick  with  child,  is  guilty  of  a 
capital  offense,  and  any  person  administering  medicines  to 
women  not  quick  with  child,  with  intent  to  procure  mis- 
carriage, is  guilty  of  felony.  When  a  child,  having  been 
born  alive,  afterwards  died  by  reason  of  any  potions  or 
bruises  it  received  in  the  womb,  it  seems  always  to  have 
been  the  better  opinion  that  it  was  murder  in  such  as  admin- 
istered or  gave  them. — 1st  Russell,  424;  6th  S.  L.,  158. 

3d — The  Means  oe  Kieling. 

The  killing  may  be  effected  by  poisoning,  striking,  starv- 
ing, drowning,  and  a  thousand  other  forms  of  death  by 
which  human  nature  may  be  overcome.  But  there  must 
be  some  external  violence  or  corporal  damage  to  the  party ; 
and,  therefore,  when  a  person,  either  by  working  upon  the 
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fancy  of  another  or  by  harsh  and  unkind  usage,  puts  him 
into  such  passions  of  grief  or  fear  that  he  dies  suddenly, 
or  contracts  some  disease  which  causes  his  death,  the  kill- 
ing is  not  such  as  the  law  can  notice. 

If  a  man,  however,  does  an  act,  the  probable  consequence 
of  which  may  be,  and  eventually  is  death,  such  killing  may 
be  murder,  although  no  stroke  be  struck  by  himself  and  no 
killing  may  have  been  primarily  intended ;  as  when  a  person 
carried  a  sick  father  against  his  will,  in  a  severe  season, 
from  one  town  to  another,  by  reason  whereof  he  died;  or 
when  a  harlot,  being  delivered  of  a  child,  left  it  in  an 
orchard,  covered  only  with  leaves,  in  which  condition  it 
was  killed  by  a  kite;  or  where  a  child  was  placed  in  a  hog 
stye,  where  it  was  devoured.  In  these  cases,  and  also  where 
a  child  was  shifted  by  parish  officers,  from  parish  to  par- 
ish, till  it  died  from  want  of  care  and  sustenance,  it  was 
considered  that  the  acts  so  done  wilfully  and  deliberately 
were  of  malice  prepense. — 1st  Russell,  425. 

Forcing  a  person  to  do  an  act  which  is  likely  to  produce 
his  death,  and  which  does  produce  it,  is  murder ;  and  threats 
may  constitute  such  force.  The  indictment  charged  first, 
that  the  prisoner  killed  his  wife  by  beating;  secondly,  by 
throwing  her  out  of  the  window,  and  thirdly  and  fourthly, 
that  he  beat  her  and  threatened  to  throw  her  out  of  the 
window  and  to  murder  her,  and  that  by  such  threats  she 
was  so  terrified  that,  through  fear  of  his  putting  his  threats 
into  exeution,  she  threw  herself  out  of  the  window,  and 
of  the  beating  and  bruises  received  by  the  fall,  died.  There 
was  strong  evidence  that  the  death  of  his  wife  was  occa- 
sioned by  the  blows  she  received  before  her  fall,  but  Heath, 
J.Gibbs,  J.,  and  Bayley,  J.,  v/ere  of  opinion  that  if  her  death 
was  occasioned  partly  by  the  blows  and  partly  by  the  fall, 
yet  if  she  was  constrained  by  her  husband's  threats  of  fur- 
ther violence,  and  from  a  well-grounded  apprehension  of 
his  doing  such  further  violence  as  would  endanger  her  life, 
he  was  answerable  for  the  consequences  of  the  fall  as  much 
as  if  he  had  thrown  her  out  of  the  window  himself;  the 

26— M. 
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prisoner,  however,  was  acquitted,  the  jury  being  of  opin- 
ion that  the  deceased  threw  herself  out  of  the  window 
from  her  own  intemperance,  and  not  under  the  influence  of 
the  threats. — Ihid. 

By  Negligence  and  Harsh  Usage  Tozvards  an  Apprentice. 
— Upon  the  same  principles,  when  there  is  found  to  be 
actual  malice,  or  a  wilful  disposition  to  injure  another,  or 
an  obstinate  perseverance  in  doing  an  act  necessarily 
attended  with  danger,  without  regard  to  the  consequences ; 
as  if  a  master,  by  premeditated  negligence  or  harsh  usage, 
cause  the  death  of  his  apprentice,  it  will  be  murder.  Thus, 
where  the  prisoner,  upon  his  apprentice  returning  to  him 
from  Bridewell,  whither  he  had  been  sent  for  misbehaviour, 
in  a  lousy  and  distempered  condition,  did  not  take  that  care 
of  him  which  his  situation  required,  and  which  he  might 
have  done,  not  having  suffered  him  to  be  in  a  bed  on  account 
of  the  vermin,  but  having  made  him  lie  on  the  boards  for 
some  time  without  covering  and  without  common  medical 
care;  and  the  death  of  the  apprentice,  in  the  opinion  of  the 
medical  men  who  were  examined,  was  most  probably 
occasioned  by  his  ill  treatment  in  Bridewell  and  the  want 
of  care  when  he  went  home;  and  the  medical  persons 
inclined  to  think  that  if  he  had  been  properly  treated  w4ien 
he  came  home  he  might  have  recovered ;  the  Court,  under 
these  circumstances,  and  others  in  favor  of  the  prisoner, 
left  it  to  the  jury  to  consider  whether  the  death  of  the 
apprentice  was  occasioned  by  the  ill  treatment  he  received 
from  his  master  after  returning  from  Bridewell,  and 
whether  that  ill  treatment  amounted  to  evidence  of  malice; 
in  which  case  they  were  to  find  him  guilty  of  murder.  And 
in  a  more  modern  case  a  prisoner  was  found  guilty  of  mur- 
der in  causing  the  death  of  his  apprentice  by  not  providing 
him  with  sufficient  food  and  nourishment.  The  prisoner, 
Charles  Squire,  and  his  wife,  were  both  indicted  for  the 
murder  of  a  boy  who  was  bound  as  a  parish  apprentice  to 
the  prisoner,  Charles;  and  it  appeared,  upon  the  trial,  that 
both  the  prisoners  had  used  the  apprentice  in  a  most  cruel 
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and  barbarous  manner  and  had  not  provided  him  with  suffi- 
cient food  and  nourishment;  but  the  surgeon  who  opened 
the  body  deposed  that,  in  his  judgment,  the  boy  died  from 
debihty  and  for  want  of  proper  food  and  nourishment,  and 
not  from  the  wounds,  etc.,  which  he  had  received.  Law- 
rence, J.,  upon  this  evidence,  was  of  opinion  that  the  case 
was  defective  as  to  the  wife,  as  it  was  not  her  duty  to 
provide  the  apprentice  with  sufficient  food  and  nourish- 
ment, she  being  the  servant  of  her  husband,  and  so  directed 
the  jury,  who  accjuitted  her;  but  the  husband  was  found 
guilty  and  executed. — 1st  Russ.,  426. 

By  Savage  Aimiials. — If  a  man  has  a  beast  that  is  used 
to  do  mischief,  and  he,  knowing  it,  suffers  it  to  go  abroad, 
and  it  kills  a  man,  this  has  been  considered  by  some  as  man- 
slaughter in  the  owner;  and  it  is  agreed  by  all  that  such  a 
person  is  guilty  of  a  very  gross  misdemeanor,  and  if  a  man 
purposely  turn  such  an  animal  loose,  knowing  its  nature, 
it  is  with  us  (as  in  the  Jewish  law)  as  much  murder  as  if 
he  had  incited  a  bear  or  a  dog  to  worry  people;  and  this, 
though  he  did  it  merely  to  frighten  them  and  make  what  is 
called  sport. — 1st  Russ.,  427. 

Time  of  Death. — It  is  agreed  that  no  person  shall  be 
adjudged  by  any  act  whatever  to  kill  another,  who  does 
not  die  thereof  within  a  year  and  a  day  after  the  stroke 
received,  or  cause  of  death  administered,  in  the  computa- 
tion of  which,  the  whole  day  upon  which  the  hurt  was  done 
is  to  be  reckoned  the  first — 1st  Russ.,  428. 

Treatment  of  Wounds. — Questions  may  occasionally 
arise  as  to  the  treatment  of  the  wound  or  hurt  received  by 
the  party  killed.  Upon  this  subject  it  has  been  ruled  that 
if  a  man  give  another  a  stroke,  not  in  itself  mortal,  but 
that  with  good  care  he  might  be  cured;  yet,  if  the  party 
die  of  this  wound  within  a  year  and  a  day  it  is  murder,  or 
other  species  of  homicide,  as  the  case  may  be;  though  if  the 
wounds  or  hurts  be  not  mortal,  and  it  shall  be  made  clearly 
and  certainly  to  appear  that  the  death  of  the  party  was 
caused  by  ill  applications  by  himself  or  those  about  him,  of 
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unwholesome  salves  or  medicines,  and  not  by  the  wound 
or  hurt,  it  seems  that  this  is  no  species  of  homicide.  But 
when  a  wound,  not  in  itself  mortal,  for  want  of  proper 
applications,  or  from  neglect,  turns  to  a  gangrene  or  a 
fever,  and  that  gangrene  or  fever  is  the  immediate  cause 
of  the  death  of  the  party  wounded,  the  party  by  whom  the 
wound  is  given  is  guilty  of  murder  or  manslaughter,  accord- 
ing to  the  circumstances;  for  though  the  fever  or  gan- 
grene, and  not  the  wound,  be  the  immediate  cause  of  the 
death,  yet.  the  wound  bemg  the  cause  of  the  gangrene 
or  fever,  is  the  immediate  cause  of  death,  causa 
causati.  Thus,  it  was  resolved  that  if  one  gives 
wounds  to  another,  who  neglects  the  care  of  them,  or 
is  disorderly  and  doth  not  keep  that  rule  which  a  person 
wounded  should  do,  yet  if  he  die  it  is  murder  or  man- 
slaughter, according  to  the  circumstances;  because  if  the 
wounds  had  not  been,  the  man  had  not  died,  and,  therefore, 
neglect  or  disorder  in  the  person  who  received  the  wounds 
shall  not  excuse  the  person  who  gave  them. — Ibid. 

Killing  a  Person  Laboring  Under  Disease. — If  a  man  be 
sick  of  some  disease,  which,  by  the  course  of  nature,  might 
possibly  end  his  life  in  half  a  year,  and  another  gives  him 
a  wound  or  hurt  which  hastens  his  death  by  irritating  and 
provoking  the  disease  to  operate  more  violently  or  speed- 
ily, this  is  murder  or  other  homicide,  according  to  the  cir- 
cumstances, in  the  party  by  whom  such  wound  or  hurt  was 
given;  for  the  person  wounded  does  not  die  simply  ex  vis- 
itatione  Deo,  but  the  death  is  hastened  by  the  hurt  which 
he  received,  and  it  shall  not  be  permitted  to  the  offender  to 
appertain  his  own  wrong. — 1  Russ.,  439. 

4th — Of  thk  Malice. 

Malice  May  be  Either  Express  or  Implied. — Malice  may 
be  either  express  or  implied  by  law.  Express  malice  is, 
when  one  person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design,  such  formed  design  being  evi- 
denced by  the  external  circumstances  discovering  the  inward 
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intention;  as  lying  in  wait,  antecedent  measures,  former 
grudges  and  concerted  schemes  to  do  the  party  some  bodily 
harm.  And  malice  is  implied  by  law  from  any  deliberate, 
cruel  act  committed  by  one  person  against  another  person, 
however  sudden.  Thus  when  a  man  kills  another  suddenly, 
without  any,  or  without  considerable  provocation,  the  law 
implies  malice,  for  no  person,  unless  of  an  abandoned 
heart,  would  be  guilty  of  such  an  act  upon  a  slight,  or  no 
apparent  cause.  So  if  a  man  wilfully  poisons  another,  in 
such  a  deliberate  act  the  law  presumes  malice,  though  no 
particular  enmity  can  be  proved.  And  where  one  is  killed 
in  consequence  of  such  a  wilful  act,  as  shows  the  person  by 
whom  it  is  committed  to  be  an  enemy  of  all  mankind,  the 
law  will  infer  a  general  malice  from  such  depraved  inclina- 
tion to  mischief,  and  it  should  be  observed,  as  a  general 
rule,  that  all  homicide  is  presumed  to  be  malicious,  and,  of 
course,  amounting  to  murder,  until  the  contrary  appears 
from  circumstances  of  alleviation,  excuse  or  justification, 
and  that  it  is  incumbent  upon  the  prisoner  to  make  out  such 
circumstances  to  the  satisfaction  of  the  Court  and  jury 
unless  they  arise  out  of  the  evidence  produced  against  him. 
It  should  also  be  remarked  that  when  the  defense  rests 
upon  some  violent  provocation  it  will  not  avail,  however 
grievous  such  provocation  may  have  been,  if  it  appears  that 
there  was  an  interval  of  reflection  or  a  reasonable  time  for 
the  blood  to  have  cooled  before  the  deadly  purpose  was 
effected,  and  provocation  will  be  no  answer  to  proof  of 
express  malice;  so  that  if,  upon  a  provocation  received,  one 
party  deliberately  and  advisedly  denounce  vengeance 
against  the  other,  as  by  declaring  that  he  will  have  his  blood, 
or  the  like,  and  afterwards  carry  his  design  into  execution, 
he  will  be  guilty  of  murder;  although  the  death  happened 
so  recently  after  the  provocation  as  the  law  might,  apart 
from  such  evidence  of  express  malice,  have  imputed  the  act 
to  unadvised  passion.  But  where  fresh  provocation  inter- 
venes between  preconceived  malice  and  the  death  it  ought 
clearly  to  appear  that  the  killing  was  upon  the  antecedent 
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malice;  for  if  there  be  an  old  quarrel  between  A  and  B, 
and  they  are  reconciled  again,  and  then,  upon  a  new  and 
sudden  falling  out  A  kills  B,  this  is  not  murder.  It  is  not 
to  be  presumed  that  the  parties  fought  upon  the  olcl  grudge, 
unless  it  appear  from  the  whole  circumstances  of  the  fact; 
but  if  upon  the  circumstances  it  should  appear  that  the  rec- 
onciliation was  but  pretended  or  counterfeit,  and  that  the 
hurt  was  done  upon  the  score  of  the  old  malice,  then  such 
killing  will  be  murder.  When  knowledge  of  some  fact  is 
necessary  to  make  a  killing  murder,  those  of  a  party  who 
have  the  knowledge  will  be  guilty  of  murder,  and  those 
who  have  it  not,  of  manslaughter  only.  If  A  assault  B,  of 
malice,  and  they  fight,  and  A's  servant  come  in  aid  of  his 
master  and  B  be  killed,  A  is  guilty  of  murder;  but  the  serv- 
ant, if  he  knew  not  of  A's  malice,  is  guilty  of  manslaughter 
only. — 1  Russell,  421. 

As  to  what  provocation  will  be  sufficient  to  reduce  the 
killing  to  manslaughter  we  have  already  spoken  under  that 
head. 

5th — Aiders,  Abettors  and  Accessories. 

In  order  to  make  an  abettor  to  a  murder  or  manslaughter 
principal  in  the  felony  he  must  be  present,  aiding  and  abet- 
ting the  fact  committed.  The  presence,  however,  need  not 
always  be  an  actual  standing  by  within  sight  or  hearing  of 
the  fact,  for  there  may  be  a  constructive  presence,  as  when 
one  commits  a  murder  and  another  keeps  watch  or  guard  at 
some  convenient  distance.  But  a  person  may  be  present, 
and,  if  not  aiding  or  abetting,  be  neither  principal  nor  acces- 
sory ;  as  i  f  A  happen  to  be  present  at  a  murder  and  take  no 
part  in  it,  nor  endeavor  to  prevent  it,  or  to  apprehend  the 
murderer,  this  strange  behaviour,  though  highly  criminal, 
will  not  of  itself  render  him  either  principal  or  accessory. — 
1st  Russell,  431. 

Persons  Present  May  be  Guilty  of  Different  Degrees  of 
Homicide. — If  several  persons  are  present  at  the  death  of 
a  man  they  may  be  guilty  of  different  degrees  of  homicide, 
as  one  of  murder  and  another  of  manslaughter;  for  if  there 
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be  no  malice  in  the  party  striking,  but  malice  in  an  abettor, 
it  will  be  murder  in  the  latter,  though  only  manslaughter 
in  the  former.  So  if  A  assault  B  of  malice,  and  they  fight, 
and  A's  servant  come  in  aid  of  his  master  and  B  be  killed,  A 
is  guilty  of  murder;  but  the  servant,  if  he  knew  not  of  A's 
malice,  is  guilty  of  manslaughter  only. — Ibid. 

Of  Accessories  Before  the  Fact. — He  that  counsels,  com- 
mands or  directs  the  killing  of  any  person,  and  is  himself 
absent  at  the  time  of  the  fact  being  done,  is  an  accessory 
to  murder  before  the  fact. 

And  though  the  crime  be  done  by  the  intervention  of  a 
third  person,  he  that  procures  it  to  be  committed  is  an  acces- 
sory before  the  fact.  So  that  if  A  bid  his  servant  hire 
somebody,  no  matter  when,  to  murder  B,  and  furnish  him 
with  money  for  that  purpose,  and  the  servant  procure  C,  a 
person  whom  A  never  saw  or  heard  of,  to  do  it,  A  is  an 
accessory  before  the  fact.  If  A  advises  B  to  kill  another, 
and  B  does  it  in  the  absence  of  A,  in  such  case  B  is  princi- 
pal, and  A  is  accessory  in  the  murder,  and  this  holds,  even 
though  the  party  killed  be  not  in  rerum  Jtatura  at  the  time 
of  the  advice  given ;  so  that  if  a  man  advise  a  woman  to  kill 
her  child  as  soon  as  it  shall  be  born,  and  she  kills  it  when 
born  in  pursuance  of  such  advice,  he  is  an  accessory  to  the 
murder. — 1st  Russell,  432. 

Cases  Where  the  Crime  Is  the  Direct  and  Immediate 
Effect  of  the  Command  or  Counsel  of  the  Accessory. — It 
is  a  rule  that  he  who  in  anywise  commands  or  counsels 
another  to  commit  an  unlawful  act  is  accessory  to  all  that 
ensues  upon  that  unlawful  act.  Thus  if  A  commands  B 
to  beat  C,  and  B  beats  him  so  that  he  dies,  A  being  absent, 
B  is  guilty  of  murder  as  principal,  and  A  is  accessory;  the 
crime  having  been  committed  in  the  execution  of  a  com- 
mand, which  naturally  tended  to  endanger  the  life  of 
another.  And  a  fortiori,  therefore,  if  a  man  command 
another  to  rob  any  person,  and  he,  in  robbing  him,  kills 
him,  the  person  giving  such  command  is  as  much  an  acces- 
sory to  the  murder  as  to  the  robbery  which  was  commanded, 
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and  it  is  also  said  that  if  one  command  a  man  to  rob 
another,  and  he  kill  him  in  the  attempt,  but  do  not  rob  him, 
the  person  giving  such  command  is  guilty  of  the  murder, 
because  it  was  the  direct  and  immediate  effect  of  an  act  done 
in  the  execution  of  a  command  to  commit  a  felony. — Ibid. 

Cases  Where  the  Crime  Is  Not  the  Direct  and  Immediate 
Effect  of  the  Coinmand  or  Counsel  of  the  Person  Charged 
as  Accessory. — But  if  the  crime  committed  be  not  the  direct 
and  immediate  effect  of  the  act  done  in  pursuance  of  the 
command,  or  if  the  act  done  varies  in  substance  from  that 
which  was  commanded,  the  party  giving  the  comman.d  can- 
not be  deemed  an  accessory  to  the  crime.  Thus,  if  A  per- 
suade B  to  poison  C,  and  B  accordingly  give  poison  to  C, 
who  eats  part  of  it  and  gives  the  rest  to  D,  who  is  killed 
by  it,  A  is  guilty  of  a  great  misdemeanor,  only  in  respect 
to  D,  but  is  not  an  accessory  to  his  murder,  because  it  was 
not  the  direct  and  immediate  effect  of  the  act  done  in  pur- 
suance of  the  command.  And  if  A  counsel  or  command  B 
to  beat  C  with  a  small  wand  or  rod,  which  would  not.  in 
all  human  reason,  cause  death,  and  B  beat  C  with  a  great 
club  or  wound  him  with  a  sword,  whereof  he  dies,  it  seems 
that  A  is  not  accessory,  because  there  was  no  command 
of  death,  nor  of  anything  that  could  probably  cause  death, 
and  B  departed  from  the  command  in  substance  and  not 
in  circumstance.  But  if  the  crime  committed  be  the  same 
in  substance  with  that  which  was  commanded,  and  vary 
only  in  some  circumstantial  matters,  as  where  a  man  advises 
another  to  kill  a  person  in  the  night,  and  he  kills  him  in 
the  day;  or  to  kill  him  in  the  field,  and  he  kills  him  in  the 
town;  and  to  poison  him,  and  he  stabs  him  or  shoots  him. 
the  person  giving  such  command  is  still  accessory  to  tlie 
murder,  for  the  substance  of  the  thing  commanded  was  the 
death  of  the  party  killed,  and  the  manner  of  its  execution  is 
a  mere  collateral  circumstance. — 1st  Russell,  433. 
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6th — Place  of  Trial. 

Injury  Within  Limits  and  Death  Beyond  Limits  of  Tliis 
State. — When  any  person  shall  be  struck,  wounded, 
poisoned  or  otherwise  injured  or  ill-treated  within  the  limits 
of  this  State,  and  shall  die  thereof  beyond  the  limits  of  this 
State,  whether  on  the  high  seas  or  elsewhere,  the  person  so 
striking",  wounding",  poisoning  or  otherwise  causing  death, 
as  aforesaid,  shall  be  subject  to  indictment,  trial  and  pun- 
ishment in  the  County  in  which  said  stroke,  wound,  poison- 
ing or  other  injury  or.  ill-treatment  was  committed,  in  all 
respects  the  same  as  if  the  death  had  occurred  in  the  said 
County. — Crim.  Code,  Sec.  144. 

Injury  Beyond  Limits  and  Death  Within  Limits  of  State. 
Where  any  person  within  the  limits  of  this  State  shall  inflict 
an  injury  on  any  person  who,  at  the  time  said  injur}-  is 
inflicted,  is  beyond  the  limits  of  this  State,  or  where  any 
person  beyond  the  limits  of  this  State  shall  inflict  an  injury 
on  any  person  at  the  time  within  the  limits  of  this  State, 
and  such  injury  shall  cause  the  death  of  the  person  injured, 
in  either  case  the  person  causing  such  death  shall  be  sub- 
ject to  be  indicted,  tried  and  punished ;  in  the  first  case,  in 
the  County  of  this  State  where  the  person  inflicting  the 
injury  was  at  the  time  when  the  same  was  inflicted;  and, 
in  the  second  case,  in  the  County  in  which  it  was  received; 
and  the  procedure  and  punishment  shall  be,  in  all  respects, 
the  same  as  if  both  parties  were  within  the  said  County  at 
the  time  said  injury  was  inflicted,  and  the  homicide  had 
been,  in  all  respects,  completed  in  said  County. — lb..  Sec. 
145. 

Where  Parties  Are  in  Different  Counties. — Where  an 
injury  is  inflicted  by  any  person  within  the  bounds  of  one 
County  of  this  State  on  a  person  within  the  bounds  of 
another  County,  and  death  shall  ensue  therefrom,  and  the 
party  dies  within  this  State,  indictment,  trial  and  punish- 
ment shall  be  the  same  as  if  the  homicide  had  been  com- 
mitted altogether  within  the  County  wliere  the  party  dies; 
and  where  the  party  dies  w'ithout  the  jurisdiction  of  this 
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State,  indictment,  trial  and  punishment  shall  be  the  same 
as  if  the  homicide  had  been  completed  in  the  County  where 
the  injury  causing  death  was  received. — Ih.,  Sec.  146. 

Where  Injury  Is  in  One  County  and  Death  in  Another. 
When  any  person  shall  be  struck,  wounded,  poisoned  or 
otherwise  injured  in  one  County,  and  dies  thereof  in 
another,  any  inquisition  or  indictment  thereon  found  by 
jurors  of  either  County  shall  be  as  good  and  effectual  in 
law  as  if  the  stroke,  wound,  poisoning  or  other  injury  had 
been  committed  and  done  in  the  County  where  the  party 
shall  die.  And  the  i^erson  guilty  of  such  striking,  wound- 
ing, poisoning  or  other  injury,  and  every  accessory  thereto, 
either  before  or  after  the  fact,  shall  be  tried  in  the  County 
where  such  indictment  shall  be  found,  and,  if  convicted, 
punished  in  the  same  mode,  manner  and  form  as  if  the 
deceased  had  suffered  such  striking,  wounding,  poisoning 
or  other  injury  and  death  in  the  County  where  such  indict- 
ment shall  be  found. — Ih.,  Sec.  147. 

7th PUXISHMEXT. 

Whoever  is  guilty  of  murder  shall  suffer  the  punishment 
of  death :  Provided,  however.  That  in  each  case  where  the 
prisoner  is  found  guilty  of  murder  the  jury  may  find  a  spe- 
cial verdict  recommending  him  o^  her  to  the  mercy  of  the 
Court,  whereupon  the  punishment  shall  be  reduced  to 
imprisonment  in  the  penitentiary,  with  hard  labor,  during 
the  whole  lifetime  of  the  prisoner. — Crim.  Code,  Sec.  136. 

Manslaughter,  or  the  unlawful  killing  of  another  with- 
out malice,  express  or  implied,  shall  be  punishable  by  hard 
labor  in  the  penitentiary,  not  exceeding  thirty  years  nor 
less  than  two  years. — Ih.,  Sec.  148. 

HORSES. 

(See  Cattle.) 

HORSE  STEALING. 

(See  Cattle,  Larceny  of.) 
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HOUSE  BREAKING. 

Every  person  who  shall  break  and  enter,  or  who  shall 
break,  with  intent  to  enter,  in  the  daytime,  any  dwelling 
house  or  other  house,  or  who  shall  break  and  enter,  or  shall 
break,  with  intent  to  enter,  in  the  nighttime,  any  house, 
the  breaking  and  entering  of  which  would  not  constitute 
burglary,  with  intent  to  commit  a  felony  or  other  crime 
of  a  lesser  grade,  shall  be  held  guilty  of  a  felony,  and  pun- 
ishable, at  the  discretion  of  the  Court,  by  imprisonment  in 
the  County  jail  or  penitentiary  for  a  term  not  exceeding  one 
year. — Crim.  Code,  Sec.  178. 

This  section  creates  two  distinct  offenses;  both  felonies,  but  committed 
at  different  times,  and  where  both  are  charged  in  the  same  indictment, 
the  Solicitor  may  be  required  to  elect  upon  which  count  he  will  go  to 
t\-\i\\.— State  y^Bouknhjht,  oo  S.  C,  35-1;  34  S.  E.,  451;  State  v.  Soivcll, 
85  S.  C,  -'83;  67  S.  E.,  316. 

The  mere  breaking  and  entering  a  house  is  not  a  crime;  there  must 
be  an  intent  to  commit  a  crime. — State  v.  Clark,  85  S.  C,  273;  67  S.  E., 
300;  State  v.  Cokley,  83  S.  C,  197;  65  S.  E.,  174. 

An  amendment  of  indictment  as  to  time  of  breaking  not  allowed. — 
State  V.  Sowell,  85  S.  C,  283;  67  S.  E.,  316. 

HUNTING— GENERAL  PROVISIONS. 

Persons  Not  Allozved  to  Hunt  on  Lands  of  Others. — If 
any  person,  at  any  time  whatsoever,  shall  hunt  or  range  on 
any  lands,  or  shall  enter  thereon  for  the  purpose  of  hunt- 
ing, fishing  or  trapping,  without  the  consent  of  the  owner 
or  manager  thereof,  every  such  person  so  offending  shall 
forfeit  and  pay  a  fine  of  not  more  than  twenty  dollars,  or 
be  imprisoned  at  hard  labor  not  more  than  thirty  days  for 
each  and  every  such  offense. — Crim.  Code,  Sec.  730. 

Penalty  for  Hnnting  With  Fire  in  the  Nighttime. — Any 
person  or  persons  who  shall  hunt  with  fire  in  the  nighttime, 
for  every  such  offense  shall  forfeit  and  pay  a  sum  not 
exceeding"  ten  dollars,  and  for  every  deer  so  killed  a  sum 
not  exceeding  twenty-five  dollars,  and  for  every  horse  or 
head  of  neat  cattle,  or  other  stock  of  any  kind,  a  sum  not 
exceeding  fifty  dollars. — Ih.,  Sec.  731. 
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Fines,  Etc.;  How  Recovered  and  Disposed  of. — All  of 
the  penalties  and  forfeitures  mentioned  in  the  two  preced- 
ing sections  shall  and  may  be  recovered  before  any  Mag- 
istrate in  the  County  where  any  of  the  said  offenses  shall 
be  committed,  and  when  received  shall  be  divided  and  paid 
one-half  to  and  for  the  use  of  the  poor  of  the  County  where 
the  offense  shall  be  committed,  and  the  other  half  to  the 
person  who  will  inform  for  the  same;  and  the  oath  of  one 
credible  witness  or  the  confession  of  the  party  accused  shall 
be  allowed  as  sufficient  evidence  to  convict  the  offender  by 
every  Magistrate  before  whom  information  shall  be  made 
of  any  of  the  offenses  aforesaid :  Provided,  That  where  the 
owners  of  any  lands  shall  prosecute  for  any  unlawful  hunt- 
ing and  ranging  on  his  or  her  lands,  the  oath  of  such  owner 
shall  be  sufficient  evidence  to  convict  the  offender:  but  in 
that  case  the  whole  penalty  shall  go  to  the  use  of  the  poor 
of  the  County. — lb.,  Sec.  732. 

In  Case  Pines  Are  Not  Paid. — In  case  any  person  or  per- 
sons so  convicted  shall  refuse  or  neglect  to  pay  such  fine 
then  it  shall  and  may  be  lawful,  and  the  Magistrate  before 
whom  he  is  convicted  is  hereby  required  to  commit  such 
person  or  persons  to  the  common  jail  in  the  County  where 
the  offender  or  offenders  shall  have  committed  the  said 
crime,  there  to  remain  without  bail  for  a  term  not  exceed- 
ing thirty  days  for  unlawfully  hunting  with  fire  in  the  night- 
time, and  for  a  term  not  exceeding  thirty  days  for  viola- 
tions of  the  statute  in  regard,  to  hunting  deer  (see  Deer), 
and  also  for  violations  of  the  statute  in  regard  to  hunting 
on  lands  without  the  consent  of  the  owner. — lb..  Sec.  732. 

Civil  Action  Allozved  Also. — In  addition  to  the  above 
penalties,  any  person  or  persons  who  shall  hereafter  hunt 
with  fire  in  the  nighttime  or  kill  any  horse  or  neat  cattle, 
or  stock  of  any  kind,  the  property  of  another  person,  shall 
be  liable  to  a  civil  action  by  the  person  aggrieved. — lb., 
Sec.  732. 

Nonresident  Not  to  Hunt  Without  a  License. — It  shall 
be  unlawful  for  any  nonresident  of  this  State,  except  on 
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his  own  land,  or  on  the  land  under  his  control,  or  except 
when  accompanied  by  a  resident  freeholder,  by  special  invi- 
tation for  a  special  occasion,  to  catch,  kill,  injure  or  pursue 
with  such  intent,  any  wild  turkey,  partridge  or  quail  in  any 
County  of  this  State,  without  a  license;  and  the  Clerk  of 
Court  for  each  County  is  hereby  authorized  and  required, 
upon  the  payment  to  him  of  a  license  fee  of  twenty-five  dol- 
lars, to  issue  to  any  such  nonresident  a  license  to  hunt  in 
such  County,  which  shall  be  good  for  one  year.  All  licenses 
and  fines  collected  under  this  section  shall  be  turned  over  to 
the  Game  Warden  of  the  Countv  for  the  enforcement  of 
the  game  laws. — lb.,  Sec.  743. 

Regulations  for  Nonresident  Hunters. — A  person  who  is 
a  nonresident  of  the  State  of  South  Carolina,  or  who  is  an 
alien,  who  desires  to  hunt  upon  his  own  land  or  land  under 
his  control  in  any  part  of  the  said  State,  shall  make  appli- 
cation for  a  hunter's  license  to  the  Clerk  of  the  Court  of 
any  County  in  the  State,  and  for  such  license  he  shall  pay 
ten  dollars;  in  addition  thereto  the  Clerk  of  the  Court  may 
charge  the  applicant  a  fee  of  twenty-five  cents  for  his  serv- 
ices.— lb.,  Sec.  744. 

License,  Etc. — The  license  issued  under  the  foregoing 
sections  shall  expire  on  the  termination  of  the  hunting  sea- 
son and  shall  not  permit  the  holder  to  hunt  at  any  time  or 
in  any  manner  prohibited  by  law.  This  license  shall  entitle 
the  holder  thereof  to  hunt  in  any  County  in  the  State.  The 
Audubon  Society  of  South  Carolina  may  revoke  the  license 
of  a  nonresident  or  alien  upon  satisfactory  proof  that  such 
person  has  hunted  in  violation  of  the  law,  and  no  license 
shall  be  granted  to  a  person  w'hose  license  has  been  revoked 
for  a  period  of  one  year  thereafter.  Every  nonresident  or 
alien  person  shall  carry  with  him  his  license,  and  shall,  upon 
demand,  exhibit  it  to  any  warden  or  police  officer,  and  a 
refusal  to  so  exhibit  his  license  shall  constitute  an  offense 
under  this  section.  Each  day  that  any  nonresident  or  alien 
shall  hunt  within  the  State  of  South  Carolina  without  hav- 


414  The  Law  of  Magistrates. 

ing  procured  the  required  license  shall  constitute  a  separate 
offense. — See  Crim.  Code,  Sec.  745. 

Number  of  Game  Birds  Nonresident  May  Carry  From 
the  State. — Any  person  holding  a  hunter's  license  to  hunt 
in  South  Carolina  shall  be  permitted  to  take  in  his  hand 
openly  from  the  State  fifty  partridges,  or  twelve  ruffed 
grouse,  or  four  wild  turkeys,  or  fifty  beach  birds,  or  fifty 
wild  ducks  and  geese,  or  two  deer  in  a  season. — Ih.,  Sec. 
746. 

INFANT. 

By  an  infant  is  meant  any  one,  whether  male  or  female, 
who  is  under  the  age  of  twenty-one. 

1st — When  and  For  What  Crimes  They  May  Be 
Punished. 

2d — Of  the  Liability  oe  Ineants  on  Contracts  For 
Necessaries  and  Other  Contracts. 

3d — How  an  Infant  May  Sue  or  Be  Sued. 

4th — Of  the  Liability  of  an  Infant  For  Torts. 

5th — Of  the  Privileges  and  Disabilities  of  In- 
fants. 

1st — When  They  May  Be  Punished,  Etc. 

Infants  Committing  Misdemeanors. — The  full  age  of 
man  or  woman,  by  the  law  of  England,  is  twenty-one 
years;  under  which  age  a  person  is  termed  an  infant,  and 
is  exempted  from  punishment  in  some  cases  of  misdemean- 
ors and  offenses  that  are  not  capital.  But  the  nature  of  the 
offense  will  make  differences  which  should  be  observed. 
Thus,  if  it  be  any  notorious  breach  of  the  peace,  as  a  riot, 
battery  or  the  like,  an  infant  above  the  age  of  fourteen 
is  equally  as  liable  to  suffer  as  a  person  of  the  full  age  of 
twenty-one;  and  if  an  infant  judicially  perjure  himself  in 
point  of  age  or  otherwise,  he  shall  be  punished  for  the  per- 
jury, and  he  may  be  indicted  for  cheating  with  false  dice, 
etc. ;  but  if  the  offense  charged  by  the  indictment  be  a  mere 
non   feasance   (unless  it  be  of  such  a  thing  as  the  party 
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be  bound  to  by  reason  of  tenure  or  the  like,  as  to  repair  a 
bridge,  etc.),  then  in  such  cases  he  shall  be  privileged  by 
his  nonage,  if  under  twenty-one,  though  above  fourteen 
years,  because  laches  in  such  a  case  shall  not  be  imputed  to 
him. — 1  Russ.,  2. 

It  is  said  that  if  an  infant,  at  the  age  of  eighteen  years, 
be  convicted  of  a  disseisin  with  force,  yet  he  shall  not  be 
imprisoned,  and  the  law-  is  said  to  be  that  though  an  infant 
at  the  age  of  eighteen,  or  even  fourteen,  by  his  own  acts 
may  be  guilty  of  a  forcible  entry,  and  may  be  fined  for  the 
same,  yet  he  cannot  be  imprisoned  because  his  infancy  is  an 
excuse  by  reason  of  his  indiscretion,  and  it  is  not  particu- 
larly mentioned  in  the  statute  against  forcible  entries  that 
he  shall  be  committed  for  such  fine. 

An  infant  cannot,  however,  be  guilty  of  a  forcible  entry 
or  disseisin  by  barely  commanding  one,  or  by  assenting  to 
one  to  his  use,  because  every  command  or  assent  of  this 
kind  by  a  person  under  such  incapacity  is  void;  but  an 
actual  entry  by  an  infant  into  another's  freehold  gains  the 
possession  and  makes  him  a  disseisor. — Ibid. 

Infants  Committing  Capital  Crimes. — With  regard  to 
capital  crimes  the  law  is  more  minute  and  circumspect,  dis- 
tinguishing with  greater  nicety  the  several  degrees  of  age 
and  discretion.  Though  the  capacity  of  doing  ill  or  con- 
tracting guilt  is  not  so  much  measured  by  years  and  days 
as  by  the  strength  of  the  delinquent's  understanding  and 
judgment.  But  within  the  age  of  seven  years  an  infant 
cannot  be  punished  for  any  capital  offense,  wdiatever  cir- 
cumstances of  a  mischievous  discretion  may  appear,  for 
ex-presumptione  juris,  such  an  infant  cannot  have  discre- 
tion, and  against  this  presumption  no  averment  shall  be 
admitted. 

On  the  attainment  of  fourteen  years  of  age  the  criminal 
actions  of  infants  are  subject  to  the  same  modes  of  con- 
struction as  those  of  the  rest  of  society;  for  the  law  pre- 
sumes them  at  those  years  to  be  doU  capaces,  and  able  to 
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discern  between  good  and  evil,  and  therefore  subjects  them 
to  capital  punishment  as  much  as  if  they  were  of  full  age. 
But  during  the  interval  between  fourteen  years  and  seven 
an  infant  shall  be  prima  facie  deemed  to  be  doli  incapax, 
and  presumed  to  be  unacquainted  with  guilt.  Yet  this  pre- 
sumption will  diminish  with  the  advance  of  the  offender's 
years  and  will  depend  upon  the  particular  facts  and  circum- 
stances of  his  case.  The  evidence  of  malice,  however, 
which  is  to  supply  age,  should  be  strong  and  clear  beyond 
all  doubt  and  contradiction;  but  if  it  appear  to  the  Court 
and  jury  that  the  offender  was  doli  capax,  and  could  discern 
between  good  and  evil,  he  may  be  convicted  and  suffer 
death.  Thus,  it  is  said,  that  an  infant  of  eight  years  old 
may  be  guilty  of  murder  and  shall  be  hung  for  it,  and 
where  an  infant  between  eight  and  nine  years  old  was 
indicted  and  found  guilty  of  burning  two  barns,  and  it 
appear  upon  examination  that  he  had  malice,  revenge, 
craft  and  cunning,  he  had  judgment  to  be  hanged,  and  was 
executed  accordingly. — Ih.,  Sec.  3. 

An  infant  of  the  age  of  nine  years,  having  killed  an 
infant  of  the  like  age,  confessed  the  felony,  and  upon  exam- 
ination it  was  found  that  he  had  hid  the  blood  and  the  body. 

The  Justices  held  that  he  ought  to  be  hanged,  but  they 
respited  the  execution  that  he  might  have  a  pardon. 
Another  infant  of  the  age  of  ten  years,  who  had  killed  his 
companion  and  hid  himself  was,  however,  actually  hanged, 
upon  the  ground  that  it  appeared  by  his  hiding  that  he  could 
discern  between  good  and  evil,  and  malitia  supple  aetatcm, 
and  a  girl  of  thirteen  was  burnt  for  killing  her  mistress. 
—Ihid. 

In  the  case  of  rape  the  law  presumes  that  an  infant  under 
the  age  of  fourteen  years  is  unable  to  commit  the  crime, 
and  therefore  it  seems  he  cannot  be  guilty  of  it;  but  this  is 
upon  the  ground  of  imjiotency  rather  than  the  want  of  dis- 
cretion, for  he  may  be  a  principal  in  the  second  degree,  as 
aiding  and  assisting  in  this  offense  as  well  as  in  other  fel- 
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onies,  if  it  appears  by  sufficient  circumstances  that  he  had 
a  mischievous  discretion. — Ibid. 

How  Far  Statutes  Extend  to  Cases  of  Infancy. — It  is 
said  that  an  act  making  a  new  felony  does  not  extend  to  an 
infant  under  the  age  of  discretion,  namely,  fourteen  years 
old,  and  that  general  statutes  which  give  corporal  punish- 
ment are  not  to  extend  to  infants.  But  this  must  be  under- 
stood, where  the  corporal  punishment  is,  as  it  were,  but  col- 
lateral to  the  offense  and  not  the  direct  intention  of  the  pro- 
ceeding against  the  infant  for  his  misdemeanor;  in  many 
cases  of  which  kind  the  infant  under  the  age  of  twenty- 
one  shall  be  spared,  though  possibly  the  punishment  may 
be  enacted  by  Parliament. — lb.,  Sec.  5, 

2d — Of  the  Liability  of  Infants  on  Contracts  For 
Necessaries  and  Other  Contracts. 

For  Necessaries. — As  to  contracts  for  necessaries  made 
by  infants,  it  is  to  be  observed  that  (strictly  speaking)  all 
contracts  made  by  infants  are  either  void  or  voidable, 
because  a  contract  is  the  act  of  the  understanding,  which, 
during  their  state  of  infancy,  they  are  presumed  to  want; 
yet  civil  societies  have  so  far  supplied  that  defect  and  taken 
care  of  them  as  to  allow  them  to  contract  for  their  benefit 
and  advantage,  with  power,  in  most  cases,  to  recede  from 
and  vacate  it  when  it  may  prove  prejudicial  to  them ;  but 
in  this  contract  for  necessaries  they  are  absolutely  bound, 
and  this  likewise  is  in  benignity  to  infants,  for  if  they  were 
not  allowed  to  bind  themselves  for  necessaries  nobody 
would  trust  them,  in  which  case  they  would  be  in  worse 
circumstances  than  person  of  full  age.  Therefore,  it  is 
clearly  agreed  that  an  infant  may  bind  himself  to  pay  for 
his  necessary  meat,  drink,  apparel,  physic  and  such  other 
necessaries,  and  likewise  his  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards.  This  binding 
means  by  parol;  in  fact,  for  necessaries,  if  there  is  not  an 
actual  promise,  the  law  implies  a  promise,  but  the  infant 
will  not  be  bound  by  any  bond,  note  or  bill  which  he  gives, 
27— M. 
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though  for  necessaries ;  therefore,  a  tradesman's  best  secur- 
ity will  be  the  actual  or  implied  promise.  With  respect  to 
schooling,  etc.,  it  must  be  in  cases  where  the  credit  was 
given,  hotm  fide,  to  the  infant.  But  where  an  infant  is  suh 
potestate  parentis,  and  living  in  the  house  with  his  parents, 
he  shall  not  then  be  liable  even  for  necessaries. — 2d  Tom- 
lin's,  183. 

It  must  appear  that  the  things  were  actually  necessary 
and  of  reasonable  prices,  and  suitable  to  the  infant's  degree 
and  estate,  which  regularly  must  be  left  to  the  jury;  but  if 
the  jury  find  that  the  things  were  necessary  and  of  reason- 
able price  it  shall  be  presumed  they  had  evidence  for  what 
they  thus  find,  and  they  need  not  find  particularly  what  the 
necessaries  were  nor  what  price  each  thing  was;  also,  if  the 
plaintiff  declares  for  other  things,  as  well  as  necessaries,  or 
alleges  too  high  a  price  for  those  things  that  are  necessaries, 
a  jury  may  consider  of  these  things  that  were  really  neces- 
sary and  of  their  intrinsic  value,  and  proportion  their  dam- 
ages accordingly. — Ibid. 

If  an  infant  promises  another  that  if  he  will  find  him 
meat,  drink  and  washing  and  pay  for  his  schooling  that  he 
will  pay  £7  yearly,  an  action  upon  the  case  lies  upon  this 
promise;  for  learning  is  as  necessary  as  other  things;  and 
though  it  is  not  mentioned  what  learning  this  was,  yet  it 
shall  be  intended  what  was  fit  for  him  till  it  be  shown  to 
the  contrary  on  the  other  part ;  and  though  he  to  whom  the 
promise  was  made  does  not  instruct  him,  but  pays  another 
for  it,  the  promise  of  repayment  thereof  is  good  if  it 
appears  that  the  learning,  meat,  drink  and  washing  could 
not  be  afforded  for  a  less  sum  than  £7. — Ibid. 

If  an  infant  be  a  mercer  and  hath  a  shop  in  a  town,  and 
there  buys  and  sells  and  contracts  to  pay  a  certain  sum  to 
J.  G.  for  wares  sold  to  him  by  J.  G.,  to  resell,  yet  he  is  not 
chargeable  upon  this  contract,  for  this  trading  is  not  imme- 
diately necessary  ad  znctum  et  vestitutnm;  and  if  this  were 
allowed  infants  might  be  infinitely  prejudiced  and  buy  and 
sell,  and  live  by  the  loss. — Ibid. 
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And  as  the  contract  of  an  infant  for  wares  for  the  nec- 
essary carrying  on  of  his  trade,  whereby  he  subsists,  shall 
not  bind  him,  so  neither  shall  he  be  liable  for  money  which 
he  borrows  to  lay  out  for  necessaries ;  therefore,  the  lender 
must,  at  his  peril,  lay  it  out  for  him,  or  see  that  it  is  laid 
out  in  necessaries;  so  that  if  one  lends  money  to  an  infant, 
who  actually  lays  it  out  in  necessaries,  yet  this  will  not  bind 
the  infant  nor  subject  him  to  an  action;  for  it  is  upon  the 
lending  that  the  contract  must  arise,  and  after  that  time 
there  could  be  no  contract  raised  to  bind  the  infant,  because 
after  that  he  might  waste  the  money,  and  the  infant  apply- 
ing it  afterwards  for  necessaries  will  not,  by  matter  ex- 
post  facto,  entitle  the  plaintiff  to  an  action. — fb.,  Sec.  184. 

Although  an  infant  shall  be  liable  for  the  necessaries,  yet 
if  he  enters  into  an  obligation  with  a  penalty  for  nonpay- 
ment thereof,  this  shall  not  bind  him,  for  the  entering  into 
a  penalty  can  be  of  no  advantage  to  the  infant.  But  a  bond 
or  single  bill  for  the  exact  amount  of  necessaries  furnished 
will  be  valid. — Ibid. 

If  an  infant  becomes  indebted  for  necessaries  and  the 
party  takes  a  bond  from  the  infant,  this  shall  not  drown 
the  simple  contract,  because  the  bond  has  no  force.  Nec- 
essaries for  an  infant's  wife  are  necessaries  for  him;  but 
if  provided  only  in  order  for  the  marriage,  he  is  not  charge- 
able, though  he  use  them  after.  An  infant  shall  be  liable 
for  the  nursing  his  child.— Ibid. 

What  are  necessaries  for  an  infant  is  a  question  of  law 
for  the  Court.  How  much,  and  of  what  quality,  must 
depend  upon  the  infant's  pecuniary  circumstances,  and  of 
these  the  jury  are  to  judge. — 1st  McC,  572. 

Lodging,  clothing,  food,  medicine  and  education  are  nec- 
essaries to  every  infant;  such  articles,  therefore,  as  come 
under  such  hands,  must  be  allowed ;  but  liquor,  pistols, 
powder,  saddles,  whips,  bridles,  fiddles,  fiddle  strings,  etc., 
are  not  to  be  allow^ed. — Ibid. 
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If  a  contract  be  made  by  an  infant  and  an  adult  they 
cannot  both  be  sued  thereon,  but  the  action  should  be 
brought  against  the  adult  only. — 3d  Mc,  6. 

An  infant  who  lives  with,  and  is  properly  maintained  by 
her  parents,  cannot  bind  herself  to  a  stranger  for  neces- 
saries, and  where  daughters  live  with  their  mother  it  should 
be  presumed  that  they  were  properly  maintained  by  their 
parent  until  the  contrary  be  proved;  for  the  mother  being 
the  best  judge  of  what  is  neessary  for  them,  should  be  con- 
sulted before  credit  be  given  them. — Ibid. 

Other  Contracts. — As  to  acts  in  pais,  infants  are  regu- 
larly allowed  to  rescind  and  break  through  all  contracts  in 
pais,  made  during  minority,  except  only  for  schooling  and 
necessaries,  be  they  never  so  much  to  their  advantage,  and 
the  reason  hereof  is  the  indulgence  the  law  has  thought  fit 
to  give  infants  who  are  supposed  to  want  judgment  and  dis- 
cretion in  their  contracts  and  transactions  with  others,  and 
the  care  it  takes  of  them  in  preventing  their  being  imposed 
upon  or  overreached  by  persons  of  more  years  and  experi- 
ence.— 2d  Tomlin's,  185. 

And  for  the  better  security  and  protection  of  infants 
herein  the  law  has  made  some  of  their  contracts  absolutely 
void,  i.  e.,  all  such  in  which  there  is  no  apparent  benefit 
or  semblance  of  benefit  to  the  infant,  but  as  to  those  from 
which  the  infant  may  receive  benefit  and  which  were  entered 
into  with  more  solemnity,  they  are  only  voidable ;  that  is, 
the  law  allows  them  when  they  come  of  age  and  are  capable 
of  considering  over  again  what  they  have  done,  either  to 
ratify  and  affirm  such  contracts  or  break  through  and  avoid 
them. — Ibid. 

If  an  infant  draws  a  bill  of  exchange  yet  he  shall  not  be 
liable  on  the  custom  of  merchant,  but  he  may  plead  infancy 
in  the  same  manner  that  he  may  to  any  other  contract  of 
his. — Ibid. 

But  a  person  is  liable  on  a  bill  of  exchange,  accepted 
after  he  was  of  age,  though  drawn  while  he  was  an  infant. 
—Ibid. 
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Though  a  promise  by  an  infant  will  not  bind  him  unless 
for  necessaries,  yet  he  shall  take  advantage  of  any  promise 
made  to  him,  though  the  consideration  were  his  promise, 
when  an  infant.  And  an  infant  plaintiff  has  been  allowed 
to  recover  on  mutual  promises  of  marriage. — Ibid. 

The  trading  contract  of  an  infant  is  not  void,  but  he  may 
enforce  it  at  his  election. — Ibid. 

Contracts  with  infants  are  void  or  voidable.  Those 
which  are  voidable  only  impose  a  qualified  obligation,  and 
if  the  infant,  after  coming  of  age,  elect  to  perform,  it  will 
be  enforced  against  him. — 4th  McC,  241. 

A  very  slight  circumstance,  showing  his  assent  to  the  con- 
tract after  the  infant  comes  of  age,  will  confirm  the  con- 
tract.— Ibid. 

If  he  purchases  land  and  continues  in  possession  after  he 
comes  of  age,  and  if  he  buys  a  horse,  which  he  retains  and 
uses  after  he  becomes  twenty-one,  it  will  amount  to  a  con- 
firmation.— Ibid. 

When  an  infant  gives  his  note  for  a  horse,  payable  to 
A  or  bearer,  and  kept  the  horse  after  he  became  twenty- 
one,  and  sold  him,  it  was  held  a  confirmation,  and  that  the 
bearer  of  the  note  to  which  it  had  been  transferred  might 
recover  it. — Ibid. 

A  sale  to  an  infant  by  a  person  of  full  age  divests  the 
title  of  the  latter,  nor  will  his  retaining  or  afterwards  com- 
ing in  possession  of  the  property  as  guardian  of  the  infant, 
authorize  him  to  rescind  the  sale — 1st  Bailev,  320. 

The  property  of  a  defendant  who  has  come  of  age  may 
be  levied  on  whilst  it  remains  in  the  possession  of  his 
guardian,  if  the  latter  has  any  claims  upon  the  property  for 
advances  to  his  ward  his  remedy  is  in  equity. — Ibid. 

An  infant  partner  confirming  the  contract  of  partnership 
after  coming  of  age  subjects  himself  to  all  the  liabilities  of 
the  firm  incurred  during  his  minority,  and  when  an  infant 
partner,  after  attaining  full  age,  transacted  the  business 
of  the  firm,  received  their  monies  and  paid  their  debts,  held 
that  these  acts,  unexplained,  amounted  to  a  confirmation  of 


422  The  Law  of  Magistrates. 

the  partnership  and  made  him  Hable  for  a  debt  of  the  firm 
contracted  during  his  infancy,  although  he  was  ignorant  of 
the  existence  of  the  debt  at  the  time  of  such  confirmation, 
and  had,  on  being  informed  of  it,  refused  to  pay  it. — 2d 
Hill,  479. 

3d — How  AN  Infant  May  Sue  and  Be  Sued. 

An  infant  cannot  be  sued  but  under  the  protection  and 
joining  the  name  of  his  guardian,  for  he  is  to  defend  him 
against  all  attacks,  as  well  by  law  as  otherwise ;  but  he  may 
sue  either  by  his  guardian,  or  prochcin  amy,  his  next  friend, 
who  is  not  his  guardian. 

This  prochein  amy  may  be  any  person  who  will  under- 
take the  infant's  cause,  and  it  frequently  happens  that  an 
infant,  by  his  prochein  amy,  institutes  a  suit  against  a  fraud- 
ulent guardian. — 2d  Tomlin's,  185. 

An  infant  is  to  prosecute  a  suit  by  his  guardian  or  best 
friend,  though  the  term  used  is  prochein  amy,  i.  c,  next 
friend;  but  he  cannot  defend  by  such  next  friend,  but  must 
defend  only  by  a  guardian,  because  the  law  supposes  that 
when  he  demands  or  sues  for  anything  it  is  for  his  benefit. 

The  power  for  infants  to  sue  by  prochein  amy  was  first 
introduced  by  the  statute.  Western  2. — Ibid. 

If  an  infant  be  joined  with  others  in  suing  in  the  right  of 
another,  the  action  may  be  brought  by  an  attorne}-,  for  they 
all  make  but  one  person  in  law. — Ibid. 

The  plaintifi:'s  attorney  should  apply  to  the  defendant  to 
name  a  guardian,  and  if  he  does  not,  in  six  days  the  plain- 
tiff may  apply  to  the  Court,  who  will  oblige  him  to  do  it. — 
Ibid. 

None  but  a  solvent  person  should  be  admitted  proclicin 
amy  to  prosecute  the  action  of  an  infant  plaintiff;  but  the 
Court  of  Appeals  will  not  receive  the  appointment  of  a 
prochein  amy  whose  solvency  is  doubtful;  for  the  person 
admitted  may  be  removed  at  any  stage  of  the  suit  on  proof 
of  his  insolvency,  and  another  substituted,  unless  security 
is  given  for  the  payment  of  costs. — 1st  Bailey,  123. 
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After  pleading  to  merits  in  an  action  brought  by  an 
infant,  who  declares  by  guardian,  the  defendant  cannot 
require  proof  at  the  trial  that  the  guardian  had  been  duly 
admitted. — 2d  Bailey,  461. 

A  plea  to  the  merits  is  an  admission  of  the  plaintiff's 
right  to  sue  in  the  character  in  which  he  declares.  The 
objection  goes  to  his  disability  and  cannot  be  taken  advan- 
tage of,  but  by  plea  in  abatement.  Seats,  where  he  declares 
in  his  own  right  and  the  character  in  which  he  claims,  makes 
part  of  his  title  to  the  thing  for  which  he  sues. — Ibid. 

One  who  prosecutes  a  suit  for  an  infant,  as  guardian,  is 
concluded  by  a  recovery  from  afterwards  claiming  the  sub- 
ject matter  of  the  suit,  in  his  own  right,  against  the  same 
defendant;  and  therefore,  after  the  liability  of  the  defend- 
ant to  the  infant  has  been  established,  evidence  of  a  prior 
right,  in  the  guardian,  is  irrelevant  and  inadmissible. — Ibid. 

If  an  infant  sue  without  prochein  amy,  and  the  defend- 
ant plead  issuably,  he  waives  the  objection  of  form.  The 
objection  of  infancy  in  the  plaintiff  can  only  be  made  by 
plea  in  abatement. — 1  Spears,  212. 

Where  the  proof  of  infancy  in  the  plaintiff  comes  from 
the  defendant,  under  the  general  issue  the  Court  cannot  in 
invitiim  order  a  nonsuit  on  this  proof. — Ibid. 

The  case  of  McDaniel  v.  Nicholson,  2  Mills'  Cont.,  Rep., 
344,  examined  and  held  not  a  case  of  authority  for  what 
it  purports  to  decide. — Ibid. 

A  judgment  irregularly  obtained  against  an  infant  may 
be  set  aside  after  he  has  attained  full  age,  on  motion  and 
rule,  and  the  fact  of  infancy  must  be  tried  per  pais,  and  not 
by  inspection. — 2  Rich.,  324. 

A  judgment  against  an  infant,  who  has  not  appeared  by 
guardian,  is  erroneous. — Ibid. 

The  Court  is  not  bound,  after  the  infant  has  attained  full 
age,  to  set  aside  such  a  judgment  on  the  mere  fact  that  he 
was  an  infant  when  it  was  obtained,  but  may  consider  lapse 
of  time,  the  conduct  of  the  defendant  and  other  circum- 
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stances  as  having  confirmed  the  judgment  and  rendered  the 
interference  of  the  Court  improper. — Semble,  lb. 

The  proper  practice  in  such  cases  seems  to  be  on  affidavit 
of  the  defendant's  infancy  to  order  a  rule  to  show  cause, 
on  the  return  of  which  the  judgment  may  be  set  aside,  or 
an  issue  made  up  to  try  the  fact  of  infancy  or  such  other 
material  fact  as  the  case  may  present. — Ibid. 

4th — Of  an  Infant's  Liabiuty  For  Torts. 

An  infant  is  liable  in  respect  of  torts  committed  by  him, 
as  for  slander  or  battery,  and  in  detinue  for  goods  deliv- 
ered to  him  for  a  particular  purpose  and  which  he  has  failed 
to  return. — 3d  Tomlin's,  186. 

But  a  plaintiff  cannot  convert  an  action  founded  on  a 
contract  into  a  tort,  so  as  to  charge  an  infant  defendant; 
therefore,  where  the  plaintiff  declared,  at  defendant's 
request,  he  had  delivered  a  mare  to  defendant,  to  be  mod- 
erately ridden,  and  that  defendant  maliciously,  etc.,  rode 
the  said  mare  so  that  she  was  damaged,  etc.,  the  Court  of 
K.  B.  held  that  defendant  might  plead  his  infancy  in  bar, 
the  action  being  confounded  on  a  contract. — Ibid. 

An  infant  at  the  age  of  discretion  is  liable  in  an  action  on 
the  case  for  the  embezzlement  of  goods  entrusted  to  his 
care.— 4th  McCord,  387. 

An  infant  is  not  bound  by  a  submission  to  an  award,  and 
a  note  given  by  him,  in  pursuance  of  an  award,  is  void, 
though  the  matter  submitted  was  a  tort  committed  by  the 
infant. 

An  infant  is  liable  for  torts,  but  it  does  not  follow  that 
his  contracts  in  compensation  for  torts  are  valid. — 3d  McC, 
257. 

5th — Of  the  DisabiIvITies  and  Privileges  of  Infants. 

An  infant,  it  seems,  is  capable  of  such  offices  as  do  not 
concern  the  administration  of  justice,  but  only  require  skill 
and  diligence ;  and  then  he  may  either  exercise  them  him- 
self when  of  the  age  of  discretion,  or  they  may  be  exer- 
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cised  by  deputy;  such  as  the  office  of  jailer,  etc.  An  infant 
cannot  be  a  juror. — 2d  TomHn's,  180. 

The  executor  or  executrix  shall  not  take  upon  himself  or 
herself  the  administration  of  any  will  or  devise  unless  he  or 
she  be  of  the  full  age  of  twenty-one  years. — 6th  S.  L.,  337, 
Sec.  2. 

An  infant  has  live  full  years  after  his  title  to  land  accrues 
within  which  to  bring  his  action,  notwithstanding  the  stat- 
ute of  limitations  had  commenced  to  run  in  the  time  of  the 
ancestor,  under  whom  he  claimed  by  descent. — Rose  v. 
Daniel,  2  Tr.  Con.  Rep.,  549. 

Minors  (by  the  Act  of  1788)  have  live  years,  after  their 
coming  of  age,  to  prosecute  their  claims  if  to  land,  and  four 
years  if  to  personal  property;  and  it  is  the  same  whether, 
at  the  time  of  their  coming  of  age,  they  were  within  or 
without  the  State. 

If  the  plaintiff  commence  his  action  for  the  recovery  of 
land  within  the  five  years,  and  such  action  be  nonsuited, 
discontinued  or  in  any  other  way  be  let  fall,  he,  or  any  one 
claiming  under  him,  may  yet,  nevertheless,  within  two  years 
of  such  nonsuit,  etc.,  commence  his  second  action  for  the 
recovery  of  such  lands,  and  it  will  not  be  barred  by  the  stat- 
ute.—1st  McCord,  555. 

INJURY. 

(See  Homicide.) 
To  person  or  property,  civil  action  for. — See  Courts  of 
Magistrates. 

INNKEEPERS. 

1st — The  Duties  of. 

2d — The  Rights  of. 

3d — Penalty  For  Defrauding  Innkeepers. 

1st — The  Duties  of. 

An  innkeeper  is  bound  to  take  in  and  receive  all  travelers 
and  wayfaring  persons,  and  to  entertain  them,  if  he  can 
accommodate  tliem.  for  a  reasonable  compensation,  and  he 
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must  guard  their  goods  with  proper  diHgence.  He  is  hable 
for  the  goods  that  are  brought  within  the  inn. — S  Co.  32; 
Jones'  Bailm.,  91. 

A  dehvery  of  the  goods  into  the  custody  of  the  innkeeper 
is  not,  however,  necessary  in  order  to  make  him  responsible ; 
for  although  he  may  not  know  anything  of  such  goods,  he 
is  bound  to  pay  for  them  if  they  are  stolen  or  carried  away, 
even  b}'  an  unknown  person. — 8  Co..  32:  14  John  R.,  175; 
Bell's  Com.,  469. 

If  he  receive  the  guest,  the  custody  of  the  goods  may  be 
considered  as  an  accessory  to  the  principal  contract,  and  the 
money  paid  for  the  apartments  as  extending  to  the  care  of 
the  box  and  portmanteau. — Jones'  Bailm.,  94;  Story, 
Bailm.,  S.  470;  1  Bl.  Com.,  430;  2  Kent.  Com.,  458  to 
463. 

An  innkeeper  is  liable  for  all  losses  which  might  have 
been  prevented  by  ordinary  care.  And,  it  seems,  whenever 
it  be  doubtful,  whether  ordinary  care  has  been  used  or  not, 
the  presumption  is  against  the  bailee.  If  he  do  not  rebut 
the  presumption  of  a  want  of  ordinary  care,  arising  from 
the  loss  of  the  goods  bailed,  he  is  responsible. — Newson, 
Ads.  Axon,  1  ^IcCord,  509. 

When  the  horse  of  a  guest  is  put  into  a  stable,  which  was 
very  open,  but  which  had  a  bar  to  one  door  and  a  lock  and 
key  to  the  other,  although  the  key  was  delivered  to  the 
servant  of  the  guest,  yet  the  innkeeper  is  liable  for  a  horse 
stolen  out  of  his  stable,  and  it  seems  it  would  have  been  the 
same  had  the  stable  been  properly  constructed. 

Ordinary  cases  a  question  for  the  jury. — Ibid. 

The  innkeeper  will  be  excused  whenever  the  loss  has 
occurred  through  the  fault  of  the  guest. — Story,  Bailm., 
S.  483;  2  Kent,  Com.  461. 

2d — Rights  of  Innkeepers. 

The  innkeeper  is  entitled  to  a  just  compensation  for  his 
care  and  trouble  in  taking  care  of  his  guest  and  his  prop- 
erty, and  to  enable  him  to  obtain  this  the  law  invests  him 
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with  some  peculiar  privileges,  giving  him  a  lien  upon  the 
goods  of  the  guest  brought  into  the  inn,  and,  it  is  said,  upon 
the  person  of  his  guest  for  his  compensation. — 2d  Bailey, 
452. 

But  the  horse  of  the  guest  can  be  detained  only  for  his 
own  keeping,  and  not  for  the  boarding  and  personal 
expenses  of  the  guest. — 2d  Bailey,  452;  Bac.  Ab.,  p.  1. 

The  landlord  may  also  bring  an  action  for  the  recovery 
of  his  compensation. 

Where  one  has  a  complete  and  en  forcible  lien  on  the 
property  of  his  debtor,  a  promise  of  a  third  person  to  pay 
the  debt,  on  condition  that  the  property  under  the  lien  is 
given  up,  is  not  within  the  statute  of  frauds.  An  innkeeper 
has  a  lien  on  the  goods  of  his  guest  for  the  amount  of  his 
bill.— 1st  Rich.,  213. 

3d — Penalty  For  Defrauding  Innkeepers. 

Any  person  who  shall,  at  any  hotel,  inn  or  boarding- 
house,  order  and  receive  or  cause  to  be  furnished  any  food 
or  accommodation,  with  intent  to  defraud  the  owner  or  pro- 
prietor of  such  hotel,  inn  or  boarding  house  out  of  the  value 
or  price  of  such  food  or  accommodation;  and  any  person 
who  shall  obtain  credit  at  any  hotel,  inn  or  boarding  house 
by  the  use  of  any  false  pretense  or  device,  or  by  fraudu- 
lently depositing  at  such  hotel,  inn  or  boarding  house  any 
baggage  or  property  of  less  value  than  the  amount  of  such 
credit  or  of  the  bill  by  such  person  incurred,  unless  credit 
be  given  by  express  agreement;  and  any  person  who.  after 
obtaining  credit  or  accommodation  at  any  hotel,  inn  or 
boarding  house,  and  shall  surreptitiously  remove  his  or  her 
baggage  or  property  therefrom,  shall  be  deemed  guilty  of  a 
misdemeanor.  Proof  that  lodging,  food,  or  other  accom- 
modation was  obtained  by  false  pretense  or  by  false  or  fic- 
titious show  or  pretense  of  baggage,  or  that  the  party 
refused  to  pay  for  such  food,  lodging  or  accommodation 
on  demand,  or  that  he  absconded  without  paying  or  offering 
to  pay  for  such  food,  lodging  or  other  accommodation,  or 
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that  he  surreptitiously  removed  or  attempted  to  remove  his 
or  her  baggage,  shall  be  prima  facie  proof  of  the  fraudulent 
intent  mentioned  in  this  section. — Crim.  Code,  Sec.  300. 

Any  person  who  procures  board  and  lodging  or  board 
from  any  boarding  house  or  innkeeper  in  this  State  upon 
the  representation  in  writing  that  there  is  money  due  or  to 
become  due  to  him,  to  be  paid  on  a  future  day,  out  of  which 
he  promises  to  pay  for  such  board  and  lodging  or  board, 
and  fails  or  refuses  to  so  apply  such  money  when  collected 
by  him,  shall  be  guilty  of  a  misdemeanor,  and,  on  convic- 
tion, shall  pay  a  fine  not  exceeding  fifty  dollars,  or  be 
imprisoned  not  more  than  thirty  days:  Provided,  That  if 
such  person  shall  pay  the  amount  due  by  him  for  such  board 
and  lodging,  or  board  and  the  costs  of  the  prosecution,  the 
case  may  be  discontinued,  in  the  discretion  of  the  Magis- 
trate issuing  the  warrant. — lb.,  Sec.  301. 

INQUEST. 

(See  Coroner.) 

INTEREST. 

1st — On  What  Debts  Interest  Is  Recoverable. 
3d — Computation  of  Interest. 
3d — What  W^iel  Stop  Interest. 
4th — Oe  Usury. 

1st — On  What  Debts  Interest  Is  Recoverable. 

(1)  Liquidated  Demands. — It  is  a  general  rule  that  any 
note,  acknowledgment  or  memorandum  in  writing,  fixing 
with  precision  the  amount  due  and  the  time  of  payment, 
will  be  such  a  liquidation  as  will  carry  interest. — Elliott  ads. 
Minott,  2d  McC.  125. 

So  an  order  upon  a  principal,  by  his  agent,  for  a  sum 
agreed  for  in  favor  of  a  carrier  for  freight  due.  will  carry 
interest  from  its  date. — Ibid. 

In  an  action  for  refusing  to  comply  with  the  terms  of  a 
sale  at  auction  the  jury  may  allow  as  damages  the  differ- 
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ence  between  the  sale  and  resale  and  interest  thereon. — 
Blackzvood  &  Brennmi  ads.  Leman,  Harper,  219. 

The  auctioneer  may  be  considered  the  agent  of  both  par- 
ties, and  his  entry  a  liquidation  of  the  demand. — Ibid. 

Where  there  is  a  written  lease  to  pay  a  certain  sum 
annually,  if  it  be  not  paid  annually  it  carries  interest. — 
Dorrell  v.  Stephens,  4th  McC,  59. 

Where  the  lease  is  for  a  term  of  years,  with  an  annual 
rent,  if  the  tenant  holds  over  the  term  without  anything 
being  said  as  to  a  new  contract,  the  law  presumes  that  he 
holds,  subject  to  the  same  annual  rent  as  stipulated  in  the 
contract,  and  if  interest  is  recoverable  on  the  annual  arrears 
of  the  written  lease,  it  will  also  be  recoverable  on  the  sub- 
sequent annual  arrears. — Ihid. 

Where  the  amount  of  plaintiff's  demand  is  liquidated  in 
writing  and  a  day  appointed  for  payment,  the  jury  have  no 
discretion  to  refuse  interest  on  the  debt  from  that  day. — 
Ibid. 

(2)  Unliquidated  Demands. — Unlicjuidated  demands  do 
not  bear  interest  except  in  cases  where  the  defendant  has 
been  guilty  of  fraud  or  imposition. — Conyers  v.  Magrath, 
4th  McC,  392. 

No  interest  is  recoverable  on  open  or  book  account  or 
any  unliquidated  demand  previous  to  the  finding  of  a  jury. 
— Skirving  v.  Executors  of  Stobo,  2d  Bay,  233. 

Interest  is  not  recoverable  on  an  open  account,  though 
a  time  be  fixed  for  payment,  unless  there  be  an  agreement 
to  pay  interest.  An  agreement  may  be  implied,  as  from  a 
promise  to  give  a  note  or  for  the  usage  of  trade. — Knight 
V.  Mitchel,  2  Treadway,  668. 

Interest  may  be  recovered  (in  an  action  for  money  had 
and  received),  or  money,  where  there  is  proof,  or  where, 
from  circumstances,  it  can  be  inferred  that  it  has  been 
employed  or  wherever  it  has  been  obtained  by  fraud,  extor- 
tion, oppression,  etc. — Goddard  adv.  Bulow,  1st  N.  and 
McC,  45. 


430  The  Law  of  Magistrates. 


The  liquidation  of  an  account  by  a  note,  though  it  should 
have  been  by  the  note  of  a  third  person,  unless  expressly 
received  in  payment,  does  not  destroy  the  open  account. 
Interest  has  been  too  often  allowed  upon  a  balance  of 
accounts  after  it  has  been  acknowledged  to  be  now  dis- 
puted.— Barelli,  Torre  &  Co.  v.  Brown  &  Moses,  1st 
McC,  449. 

Interest  may  be  recovered  upon  account  for  money  had 
and  recovered  under  all  cases  of  certain  or  liquidated  dam- 
ages.— Ihid. 

Interest  is  not  allowed  on  a  demand  for  work  or  labor 
done,  goods  sold  or  any  other  account  not  liquidated,  in 
writing,  even  though  the  money  be  payable  at  a  day  cer- 
tain.— Fairand  v.  Bonchcll,  Harper,  83. 

Interest  is  not  receivable  on  a  verbal  contract  on  which 
the  defendant  agreed  to  pay  the  plaintiff  $100  for  render- 
ing a  service. — Farr  v.  Farr,  1st  Hill,  393. 

Nor  will  a  custom  at  a  particular  store  to  allow  interest, 
unless  expressly  or  impliedly  sanctioned  by  the  party  deal- 
ing, have  the  effect  of  an  agreement  to  pay  interest. — Sear- 
son  V.  Heyward  &  Co.,  1  Spear.,  249. 

Where  an  open  account,  with  interest,  was  recovered 
under  such  proof  a  new  trial  was  ordered  unless  the  plain- 
tiff entered  a  remitter  as  to  the  interest. — Ihid. 

2d — Computation  of  Interest, 

Where  a  person  has  entered  into  a  bond  conditioned  for 
the  payment  of  4  per  cent,  interest  on  certain  legacies  all 
the  legatees  came  of  age,  and  as  each  legatee  came  of  age 
to  pay  him  his  proportion  of  the  principal,  the  legatees  are 
entitled  to  7  per  cent,  (the  legal  interest  of  this  State)  from 
the  time  the  principal  came  due. — Gaillard  ads.  Bidl,  1  N. 
and  McC,  67. 

Where  an  action  is  brought  on  a  bond  made  in  a  foreign 
country  and  payable  there,  the  interest  of  that  country,  and 
not  the  interest  of  the  country  in  which  the  action  is 
brought,  is  recoverable. — Ibid. 
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Where  a  party  contracts  to  pay  a  sum  of  money,  with 
interest  thereon,  on  a  given  day,  when  the  day  arrives  the 
interest  becomes  principal,  and  if  the  debt  be  not  paid,  the 
aggregate  of  principal  and  interest  then  bears  interest  for 
the  future. — Doig  v.  Cathcart,  3d  Rich.,  125. 

On  a  bond  conditioned  to  pay  several  sums  by  different 
installments,  "without  interest,  but  with  interest  if  not  punc- 
tually paid,"  the  money  not  having  been  punctually  paid,  it 
was  held  that  the  interest  was  recoverable  from  the  date  of 
the  bond,  and  not  from  the  time  the  installments  respec- 
tively became  due,  and  the  penalty  became  forfeited  by  the 
nonpayment  of  the  first  installment. — Wakefield  v.  Beckley, 
3d  McC,  480. 

The  condition  of  the  l3onds  was  "to  pay  the  full  and  just 
sum  of  $4,000  on  or  before  31st  January,  1821,  with  lawful 
interest,  to  be  paid  annually,  to  commence  from  this  date ; 
held,  that  the  annual  interest  unpaid  became  principal  and 
bore  interest." — Singleton  v.  Lewis,  2d  Hill,  408. 

3d — What  Will  Stop  Interest. 

A  tender  of  the  principal  sum  due  will  stop  interest. — 
Petrie  v.  Smith,  1st  Bay,  115. 

But  it  must  be  an  actual  tender  and  not  a  mere  expres- 
sion of  willingness  to  pay. — Hood  v.  Huff,  2d  McCord, 
159. 

The  intervention  of  war  will  stop  interest  on  a  debt  due 
to  an  alien  enemy. — 3d  McC,  340. 

4th — Of  Usury. 

Interest  Regulated. — No  greater  interest  than  seven  (7) 
per  cent,  per  annum  shall  be  charged,  taken,  agreed  upon  or 
allowed  upon  any  contract  arising  in  this  State  for  the  hir- 
ing, lending  or  use  of  money  or  other  commodity,  either 
by  way  of  straight  interest,  discount  or  otherwise,  except 
upon  written  contracts,  wherein,  by  express  agreement,  a 
rate  of  interest  not  exceeding  8  per  cent.,  may  be  charged. 
— Civil  Code,  Sec.  2518. 
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Plyler  v.  McGee,  76  S.  C,  451;  57  S.  E.,  180;  Ehrhardt  v.  Varn,  51 
S.  C,  550;  29  S.  E.,  225. 

Penalty  for  Receiving  More  Than  Legal  Interest. — Any 
person  or  corporation  who  shall  receive,  or  contract  to 
receive,  as  interest  any  greater  amount  than  is  provided  for 
in  the  preceding  section,  shall  forfeit  all  interest  and  the 
costs  of  the  action,  and  such  portion  of  the  original  debt 
as  shall  be  due  shall  be  recovered  without  interest  or  costs, 
and  where  any  amount  so  charged  or  contracted  for  has 
been  actually  received  by  such  person  or  corporation,  he  or 
she,  or  they  shall  also  forfeit  double  the  total  amount 
received  in  respect  of  interest,  to  be  collected  by  a  separate 
action  or  allowed  as  a  counter  claim  in  any  action  brought 
to  recover  the  principal  sum. — Civil  Code,  Sec.  2519. 

Party  receiving  usury,  honestly  believing  in  his  right  to  do  so,  is 
liable  to  the  penalty.— P/^/er  v.  McGee,  76  S.  C,  451;  57  S.  E.,  180. 
Compound  interest;  usury. — Earle  v.  Ov:inc/s,  72  S.  C,  366;  51  S.  E.,  980. 
Receipt  through  mistake  of  fact. — Rushton  v.  Woodham,  68  S.  C,  110; 
46  S.  E.,  943.  "Contracting  to  receive." — Straight  v.  British  and  Amer- 
ican Mortgage  Co.,  77  S.  C,  367;  57  S.  E.,  1100. 

INTERMARRYING  OF  RACES. 

(See  Marriage.) 

INVENTORY. 

(See  Attachments;  Also  Distress.) 

JAIL  AND  JAILERS. 

1st — Who  ShaIvL  Be  Keepers  of  Jails. 

2d — What  Prisoners  Jailers  Bound  to  Receive  and 
Keep. 

3d — How  They  Shale  Be  Kept. 

4th — How  Supported. 

5th — How  Delivered. 

6th — Of  Escapes. 

7th — Punishment  of  Jailers  For  Maltreatment  of 
Prisoners. 

8th — Injuries  to  Jails. 
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1st — Who  Shall  Be:  Keepers  of  Jails. 

Sheriff  to  Have  Custody  of  Jail. — The  Sheriff  shall  have 
custody  of  the  jail  in  his  County,  and  if  he  appoint  a  jailer 
to  keep  it,  the  Sheriff  shall  be  liable  for  him. — Crim.  Code, 
Sec.  923. 

To  Be  Liable  for  Jailer. — Every  Sheriff"  in  this  State 
w^ho  does  not  live  in  the  jail  shall  employ  a  proper  and  dis- 
creet person  as  jailer,  who  shall  live  within  the  same,  and 
who  is  hereby  prohibited  from  using  the  house  for  any 
other  purpose  than  that  for  which  it  was  designated  by  law. 
The  Sheriff  shall  appoint  such  jailer  in  writing,  a  copy  of 
which  appointment  shall  be  deposited  in  the  office  of  the 
Clerk  of  the  Circuit  Court  of  the  County  wherein  such 
jailer  is  appointed. — lb.,  Sees.  925  and  926. 

Where  Sheriff  collects  salary  for  jailer  from  the  County,  he  cannot 
refuse  to  pay  it  over  to  the  de  facto  jailer  acting  for  him  on  the  ground 
that  his  appointment  was  not  in  writing. — McLemore  v.  Lancaster,  57 
S.  C,  384;  35  S.  E.,  743.    " 

In  case  of  vacancy  in  the  office  of  Sheriff",  and  until  the 
Coroner  for  such  County  may  take  charge  of  the  same, 
or  until  a  Sheriff  shall  be  elected  and  commissioned  for 
such  County,  the  Clerk  of  the  Court  for  such  County  shall 
take  possession  of  the  jail  of  such  County  and  charge  of 
the  prisoners  confined  therein,  and,  also,  possession  of  the 
Sheriff's  office  and  the  papers  therein. — Civil  Code,  Sec. 
1139. 

2d — What  Prisoners  the  Jailer  Is  Bound  to  Receive 

AND  Keep. 

All  Persons  Committed  by  Authority  of  Lazv. — The 
Sheriff  or  jailer  shall  receive  and  safely  keep  in  prison  any 
person  delivered  or  committed  to  either  of  them,  accord- 
ing to  law. — Crim.  Code,  Sec.  923. 

Prisoners  Committed  by  United  States  to  Be  Kept  in 
Custody. — The  Sheriffs  or  jailers  in  the  several  Counties 
of  this  State  shall  keep  in  safe  custody  all  such  prisoners 
as  may  be  committed  to  them  under  the  authority  of  the 
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United  States  until  such  prisoners  are  discharged  by  due 
course  of  law  of  the  United  States,  under  the  like  penalties 
as  in  case  of  prisoners  committed  under  the  authority  of 
this  State,  and  upon  the  terms  of  the  resolution  of  the  Con- 
gress of  the  United  States  at  their  session,  begun  and 
holden  on  the  fourth  day  of  March,  Anno  Domini  one 
thousand  seven  hundred  and  eighty-nine. — Ih.,  Sec.  927. 

To  Keep  Prisoners  Committed  By  Coroner. — All  Sher- 
iffs and  jailers  are  required  to  receive,  and  keep  securely, 
all  persons  committed  by  the  Coroner. — Ih.,  Sec.  929. 

Lunatics,  Etc.,  Not  to  Be  Confined  in  Jail. — No  pauper, 
lunatic,  idiot  or  epileptic  shall  hereafter  be  confined  for 
safekeeping  in  any  jail,  and  if  such  person  shall  be  impris- 
oned, under  and  by  virtue  of  any  legal  process,  it  shall  be 
the  duty  of  the  Sheriff,  in  whose  custody  he  may  be,  to 
obtain  his  discharge  as  speedily  as  possible,  and  send  him 
forthwith  to  the  State  Hospital  for  the  Insane,  according 
to  law,  at  the  expense  of  the  County  within  whose  limits 
he  shall  have  gained  a  settlement. — lb.,  Sec.  931. 

Removal  of  Prisoners  on  Destruction  of  Jail. — In  all  cases 
where  any  person  shall  be  apprehended  or  in  confinement, 
according  to  law,  in  any  County  in  this  State  wherein  the 
jail  may  be  destroyed  by  fire  or  other  accident,  he  shall  be 
committed  to  the  jail  nearest  the  one  destroyed  for  safe- 
keeping; and  the  several  jailers  in  this  State,  keepers  of  the 
jails  nearest  to  those  jails  that  may  be  destroyed,  as  afore- 
said, are  authorized  and  required  to  receive  and  safely  keep 
such  person. — lb.,  Sec.  935. 

3d — How  Prisoners  Shai.1.  Bk  Kept. 

Felons  and  Debtors  to  Be  Lodged  Apart. — Sheriff  or 
jailer  shall  keep  prisoners  for  debt,  in  cases  of  fraud,  in 
separate  apartments  of  the  jail;  and  the  officer  herein 
offending  shall  be  liable  to  an  action  of  the  party  aggrieved, 
and  also  to  an  indictment,  and,  on  conviction,  shall  be  pub- 
lished as  for  a  misdemeanor. — lb..  Sec.  928. 
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To  Set  Apart  Room  For  Coroners  Prisoners. — The  Sher- 
iff of  each  County  shall  set  apart  in  the  jail  a  room  for  the 
confinement  of  such  persons  as  may  be  exclusively  in  the 
custody  of  the  Coroner,  of  which  the  Coroner  shall  have 
exclusive  control. — lb.,  Sec.  930. 

Not  to  Be  Removed,  Etc.;  Penalty  For. — If  any  person 
or  persons,  citizens  of  this  State,  shall  be  committed  to  any 
prison,  or  in  custody  of  any  officer  or  officers  whatsoever, 
for  any  criminal  or  supposed  criminal  matter,  the  said 
person  shall  not  be  removed  from  the  said  prison  and  cus- 
tody into  the  custody  of  any  other  officer  or  officers,  unless 
it  be  by  habeas  corpus  or  some  other  legal  writ,  or  where  the 
prisoner  is  delivered  to  the  Constable  or  other  inferior  offi- 
cer to  carry  such  prisoner  to  some  common  jail,  or  where 
any  person  is  sent,  according  to  law,  to  any  common  work- 
house of  correction,  or  where  the  prisoner  is  removed  from 
one  place  or  prison  to  another  within  the  said  County,  in 
order  to  his  or  her  trial  or  discharge  in  due  course  of  law, 
or  in  case  of  sudden  fire  or  infection  or  other  necessity,  or 
when  brought  into  Court  as  a  witness  in  some  matter  or 
cause  as  provided  by  law. — lb..  Sec.  132. 

Not  to  Discriminate  in  Treatment  of  Prisoners. — It  shall 
be  unlawful  for  Sheriffs  or  jailers  to  make  any  discrimina- 
tion in  the  treatment  of  prisoners  placed  in  their  custody. 
Every  violation  of  this  section  shall  be  a  misdemeanor,  and, 
upon  conviction  thereof,  the  party  convicted  shall  be  fined 
not  less  than  twenty-five  dollars,  and  imprisoned  for  not 
less  than  one  month  nor  more  than  twelve  months. — lb.. 
Sec.  934. 

May  Impress  Guard  and  Call  Out  Posse  Coinitatus. — 
When  any  person  accused  of  a  capital  offense  shall  be  in 
custody,  and  the  Sheriff,  acting  by  himself  or  his  regular 
deputy,  shall  have  cause  to  suspect  that  such  person  may  be 
unlawfully  taken  from  his  custody,  or  will  probably  effect 
his  escape,  he  may  impress  a  sufficient  guard  for  securing 
and  keeping  safely  such  prisoner,  so  long  as  it  may  be  his 
duty  to  keep  said  prisoner  in  jail  or  in  his  custody.     And 
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the  Sheriff,  by  himself  or  his  regular  deputy,  shall  have 
power  to  call  out  the  posse  comitatus  to  his  assistance  when- 
ever he  is  resisted,  or  has  reasonable  grounds  to  suspect 
and  believe  that  such  assistance  will  be  necessary  in  the 
service  or  execution  of  process  in  any  criminal  case,  and 
any  person  refusing  to  act  as  such  guard  or  to  assist  as  one 
of  the  posse  comitatus  in  the  service  or  execution  of  such 
process,  when  required  by  the  Sheriff,  shall  be  liable  to  be 
indicted  therefor,  and,  upon  conviction,  shall  be  fined  and 
imprisoned,  at  the  discretion  of  the  Court. — lb..  Sec.  93G. 

If  the  jailer  shall  license  his  prisoner  to  jail,  and  for  a 
time,  and  then  to  come  again,  or  to  go  abroad  with  a  keeper, 
though  he  come  again,  yet  these  are  escapes. — Dalt.  C,  170. 

And  hereupon  it  is  lawful  for  the  jailer  to  hamper  a 
felon  with  irons  to  prevent  his  escape. — 1  H.  H.,  (501 ; 
Dalt.  C,  170. 

And  it  is  said  that  a  jailer  is  in  no  way  punishable  for 
keeping  even  a  debtor  in  irons. — 2  Hawk.,  152. 

If  the  jailer  keep  the  prisoner  more  strictly  than  he  ought 
of  right,  whereof  the  prisoner  dieth.  this  is  felony  in  the 
jailer  by  the  common  law;  and  this  is  the  cause,  that  if  the 
prisoner  die  in  jail  the  Coroner  ought  to  set  upon  him.  and 
if  the  death  was  owing  to  cruel  and  oppressive  usage  on  the 
part  of  the  jailer  or  any  officer  of  his,  it  will  be  deemed 
wilful  murder  in  the  person  guilty  of  such  duress. — 3  Inst., 
91 :  Frost,  321,  322. 

But  if  a  criminal,  endeavoring  to  break  the  jail,  assault 
his  jailer,  he  may  be  lawfully  killed  by  him  in  the  affray. — 
1  Hawk.,  71 ;  1  H.  H.,  496. 

For  jailers  and  their  officers  are  under  the  same  special 
protection  that  other  ministers  of  justice  are;  and,  there- 
fore, if  in  the  necessary  discharge  of  their  duty  they  meet 
with  resistance,  whether  from  prisoners  in  civil  or  criminal 
suits,  or  from  others  in  behalf  of  such  prisoners,  they  are 
not  obliged  to  retreat  as  far  as  they  can  with  safety,  but 
may  freely,  and  without  retreating,  repel  force  with  force ; 
and  if  the  party  so  resisting  happeneth  to  be  killed,  this,  on 
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the  part  of  the  jailer  or  his  officer,  or  any  person  coming  in 
aid  of  him,  will  be  justifiable  homicide.  On  the  other  hand, 
if  the  jailer  or  his  officer,  or  any  person  coming  in  aid  of 
him,  should  fall  in  the  conflict,  this  will  amount  to  wilful 
murder  in  all  persons  joining  in  such  resistance ;  it  is  homi- 
cide committed  in  defiance  of  the  justice  of  this  State. — 
Frost,  321. 

County  to  Furnish  Blankets  and  Bedding  for  Prisoners. — 
It  shall  be  the  duty  of  the  County  Commissioners  in  thi? 
State  to  furnish,  at  all  times,  blankets  and  such  other  bed- 
ding as  shall  be  necessary  for  prisoners  confined  in  jail  in 
their  respective  Counties ;  and  prisoners  confined  on  a  crim- 
inal charge  shall  be  provided  with  at  least  two  blankets  in 
the  winter  season. — Crim.  Code,  Sec.  938. 

4th — How  Supported. 

Plaintiff  Liable  for  Maintenance  of  Debtor. — When  any 
person  shall  be  taken  on  mesne  or  final  process  in  any  civil 
suit,  and  from  inability  to  pay  the  demand,  debt  or  damages, 
or  find  bail  if  committed  to  the  jail,  and  such  person  has 
no  lands,  tenements,  goods,  chattels  or  choses  in  action, 
whereby  his  maintenance  in  jail  can  be  defrayed,  the  plain- 
tiff or  person  at  whose  instance  such  party  shall  be  impris- 
oned shall  pay  and  satisfy  the  same;  and  if  such  person  or 
his  attorney  shall  refuse  or  neglect,  after  ten  days'  previous 
notice,  to  pay  or  give  security  to  pay  the  same,  when 
demanded,  the  Sheriff  or  jailer  in  whose  custody  such  pris- 
oner is,  may  discharge  him  from  such  confinement :  Pro- 
vided, hoivever,  That  such  prisoner  shall,  before  he  is  dis- 
charged, render,  on  oath,  a  schedule  of  all  his  estate  and 
assign  the  same. — Civil  Code,  Sec.  1186. 

McLain   v.    Hayne,   3    Brev.,    291 ;    Walton   v.    Ostoalcl,   4    McC,    501 ; 
Thomason  v.  Kerr,  3  McM.,  340;  Irving  v.  Robertson,  6  Rich.,  228. 

Prisoners  in  Criminal  Cases  to  Pay  Their  Ozvn  Costs  if 
Able. — Every  person  who  shall  be  committed  to  any  com- 
mon jail  in  this  State  by  any  Magistrate,  for  any  offense  or 
misdemeanor,  having  means  or  ability  to  do  the  same,  shall 
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bear  his  own  reasonable  charges  for  conveying  or  sending 
him  to  the  said  jail,  and  the  charges  also  of  such  as  shall 
be  appointed  to  and  shall  guard  him  to  said  jail. — Crim. 
Code,  Sec.  106. 

Prisoner  Acquitted,  Freed  From  Costs. — When  a  pris- 
oner shall  be  discharged  by  reason  of  the  nonattendance  of 
the  prosecutor,  or  on  account  of  a  bill  presented  against 
him  being  rejected  by  the  grand  jury,  or  by  reason  of  an 
acquittal  by  the  petit  jury,  such  prisoner  shall  not  be  bound 
or  liable  to  pay  any  charges  which  may  have  been  incurred 
in  his  apprehension,  detention  or  prosecution. — lb.,  Sec. 
110. 

5th — How  Prisone;rs  Shall  Be  DeuvkrEd. 

Every  Sheriff  shall  make  a  return  to  every  Court  of  Gen- 
eral Sessions  of  his  County,  on  the  first  day  of  the  term, 
of  the  name  of  every  prisoner,  and  the  time  and  cause  of  his 
or  her  confinement,  whether  civil  or  criminal. — lb.,  Sec. 
932. 

A  jailer  must  not  disobey  a  writ  of  habeas  corpus  for 
want  of  his  fees;  but  the  Court  will  not  turn  the  prisoner 
over  till  the  jailer  be  paid  all  his  fees. — 2  Hawk.,  151. 

6th — Oe  Escapes. 

Person  Committed  on  Civil  Process. — li  any  Sheriff  or 
his  deputy  shall  permit  any  prisoner,  committed  to  his  cus- 
tody on  mesne  or  final  process,  in  any  civil  action,  to  go  or 
be  without  the  prison  walls  without  lawful  authority,  or  if 
any  Sheriff  or  his  deputy  suffer  such  prisoner  to  go  or  be 
at  large,  out  of  the  rules  of  the  prison  (except  by  some  writ 
of  habeas  corpus  or  rule  of  Court,  which  rule  shall  not  be 
granted  but  by  motion  in  open  Court),  any  such  going  and 
being  out  of  the  prison  walls  or  prison  rules,  as  the  case 
may  be,  shall  be  adjudged  and  deemed  an  escape.  If  any 
Sheriff  or  his  deputy  shall,  after  one  day's  notice  in  writ- 
ing, given  for  that  purpose,  refuse  to  show  any  prisoner 
committed  to  his  charge  to  the  plaintiff  at  whose  suit  such 
prisoner  was  committed,  or  to  his  attorney,  such  refusal 
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shall  be  adjudged  to  be  an  escape :  Provided,  That  the  Sher- 
ijff  shall  discharge  a  defendant  in  custody  on  mesne  process 
in  a  civil  case  where  the  plaintiff  is  nonsuited. — Civil  Code, 
Sec.  1185. 

Liable  for  Negligent  Escape  on  Mesne  or  Final  Process. — 
The  Sheriff  shall  be  liable  for  the  negligent  escape  of  any 
prisoner  on  mesne  or  final  process  to  such  damages  as  the 
plaintiff  may  have  sustained :  Provided,  That  the  insolvency 
of  the  prisoner  shall  not  mitigate  the  damages  below  the 
amount  sufficient  to  carry  costs. — Ih.,  Sec.  1187. 

Punishable  as  For  Escape  of  Criminal. — If  any  Sheriff, 
Deputy  Sheriff,  jailer  or  other  officer  wilfully  suffer  a  pris- 
oner in  his  custody,  under  conviction  or  under  any  criminal 
charge  not  capital,  to  escape,  he  shall  suffer  the  like  pun- 
ishment and  penalties  as  the  prisoner  suffered  to  escape  was 
sentenced  to,  or  would  be  liable  to  suffer  upon  conviction 
of  the  crime  or  offense  wherewith  he  stood  charged. — lb., 
Sec.  1188. 

May  Retake  an  Escape. — It  shall  be  lawful  for  the  Sher- 
iff, Deputy  Sheriff  or  jailer  to  retake  on  Sunday,  as  on  any 
other  day,  and  at  Court,  muster  or  any  other  place,  any 
prisoner  who  has  escaped. — lb.,  Sec.  1174. 

7th — Punishment   of   Jailer   for   Maltreatment   of 

Prisoners.    ' 

By  Stat.  14,  Ed.  3,  C.  10,  if  any  jailer,  by  duress  or 
imprisonment,  makes  any  prisoner  that  he  hath  in  ward 
to  become  an  approver  or  appellor  against  his  will  it  shall 
be  felony  in  the  jailer.  And  a  jailer  may  be  discharged 
and  fined  for  barbarously  misusing  his  prisoners. — 1  Russ., 
140. 

If  a  prisoner  dies  from  cruel  and  oppressive  usage  on  the 
part  of  the  jailer  or  any  officer  of  his  it  will  be  deemed  wil- 
ful murder  in  the  person  guilty  of  such  duress.  The  per- 
son guilty  of  such  duress  will  be  the  party  liable  to  prosecu- 
tion, because  though  in  a  civil  suit  the  principal  is  answer- 
able in  damages  to  the  party  injured  through  the  default 
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of  the  deputy,  yet  in  capital  prosecution,  the  sole  object  of 
which  is  the  punishment  of  the  delinquent,  each  man  must 
answer  for  his  own  defaults. — lb.,  Sec.  459. 

8th — Offenses  Against  Jails. 

If  any  person  shall  erect,  or  cause  to  be  erected,  any 
dwelling  house,  outhouse  or  other  building,  or  shall  erect 
or  cause  to  be  erected,  any  kind  of  fence,  wall  or  paling  of 
any  kind  on  any  public  land,  lot  or  square,  whereon  the 
jails  and  courthouses  in  the  several  counties  are  erected,  or 
who  may  hereafter  hold,  occupy  or  use  any  house,  out- 
house or  other  building  erected  on  such  square  or  lot,  such 
person  shall,  for  every  such  offense,  upon  being  thereof 
legally  convicted  by  indictment,  be  fined  in  a  sum  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dol- 
lars: Provided,  nevertheless.  That  the  jailers  of  the  respec- 
tive Counties,  who  reside  in  the  jails,  shall  not  be  subject 
to  such  penalty  for  erecting  or  using  such  buildings  or 
fences  for  their  private  accommodation. — Crim.  Code,  Sec. 
941. 

Injury. — If  any  person  shall  wilfully  injure  or  destroy 
any  part  of  any  courthouse  or  jail  in  this  State  or  the  enclos- 
ures of  the  same,  or  any  part  thereof,  such  person  shall  be 
liable  to  be  indicted  for  such  offense,  and,  upon  conviction, 
be  fined  or  imprisoned,  at  the  discretion  of  the  Court. — Ih., 
Sec.  943. 

JURY. 

Selected  in  criminal  causes  in  the  same  manner  as  in  civil 
cases. 

(See  Courts  of  Magistrates,  Snhd.  6.) 

JUDGMENT. 
(See  Courts  of  Magistrates,  Suhd.  g.) 
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JURISDICTION. 

(See  Attachment,  Arrest  and  Bail,  Courts  of  Magistrates, 
Btc.  Whether  a  Matter  Falls  Within  the  Jurisdiction 
of  One,  or  Requires  Two  Magistrates,  Refer  to  the 
Particular  Subject  Inquired  of.) 

1st — General  Jurisdiction  and  Powers. 

2d — Remedy  Where  Jurisdiction  Is  Exceeded. 

1st — General  Jurisdiction  and  Powers. 

(1st)   Civil  Jurisdiction.     (See  Courts  of  Magistrates.) 
(2d)    Criminal  Jurisdiction. 

Criminal  Jurisdiction. — Magistrates  shall  have  and  exer- 
cise, within  their  respective  Counties,  all  the  powers,  author- 
ity and  jurisdiction  in  criminal  cases  hereinafter  set  forth : 

1.  They  shall  have  jurisdiction  of  all  offenses  which  may 
be  subject  to  the  penalties  of  either  fine  or  forfeiture,  not 
exceeding  one  hundred  dollars,  or  imprisonment  in  the  jail 
or  workhouse  not  exceeding  thirty  days,  and  may  impose 
any  sentence  within  those  limits  singly  or  in  the  alternative. 
— Crim.  Code,  Sees.  19  and  20. 

2.  They  may  punish  by  fine,  not  exceeding  one  hundred 
dollars,  or  imprisonment  in  the  jail  or  house  of  correction 
not  exceeding  thirty  days,  all  assaults  and  batteries  and 
other  breach  of  the  peace,  when  the  offense  is  not  of  a  high 
and  aggravated  nature,  requiring,  in  their  judgment,  greater 
punishment. — Ih.,  Sec.  21. 

Where  an  assault  and  battery  is  "of  a  high  and  aggra- 
vated nature"  the  warrant  of  the  Trial  Justice  should  so 
charge  it,  either  in  general  terms  or  in  words  descriptive  of 
such  an  offense. — State  v.  McKetterick,  MSS.  Decision 
Supreme  Court. 

3.  They  may  cause  to  be  arrested  all  affrayers,  rioters, 
disturbers  and  breakers  of  the  peace,  and  all  who  go  armed 
offensively,  to  the  terror  of  the  people,  and  such  as  utter 
menaces  or  threatening  speeches,  or  otherwise  dangerous 
and  disorderly  persons.     Persons  arrested  for  any  of  said 
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offenses  shall  be  examined  by  the  Magistrate  before  whom 
they  are  brought,  and  may  be  tried  before  him,  and  if  found 
guilty  may  be  required  to  find  sureties  of  the  peace,  and 
may  be  punished  within  the  limits  prescribed  in  Section  21, 
or,  when  the  offense  is  of  a  high  and  aggravated  nature 
they  may  be  committed  or  bound  over  for  trial  before  the 
Court  of  General  Sessions. — Ih.,  Sec.  22. 

4.  Shall  have  jurisdiction  of  larcenies,  by  stealing  of  the 
property  of  another,  of  money,  goods  or  chattels,  or  any 
bank  note,  bond,  promissory  note,  bill  of  exchange  or  other 
bill,  order  or  certificate,  or  any  book  of  accounts  for  or 
concerning  money  or  goods  due,  or  to  become  due,  or  to  be 
delivered,  or  any  deed  or  writing  containing  a  conveyance 
of  land  or  any  other  valuable  contract  in  force,  or  any 
receipt,  release  or  defeasance,  or  any  writ,  process  or  public 
record,  if  the  property  stolen  does  not  exceed  twenty  dollars 
in  value. — Ih.,  Sec.  24. 

5.  Shall  have  the  jurisdiction  of  the  offenses  of  buying, 
receiving  or  aiding  in  the  concealment  of  stolen  goods  and 
other  property,  where  they  would  have  jurisdiction  of  the 
larceny  of  the  same  goods  or  property. — Ih.,  Sec.  25. 

6.  Shall  have  jurisdiction  of  the  offenses  of  obtaining 
property  by  any  false  pretense,  or  any  privy  or  false  token, 
or  by  any  game,  device,  sleight  of  hand,  pretensions  to  for- 
tune telling,  trick  or  other  means,  by  the  use  of  cards  or 
other  implements  or  instruments,  where  they  would  have 
jurisdiction  of  a  larceny  of  the  same  property,  and  may 
punish  said  offenses  the  same  as  larceny. — Ih.,  Sec.  26. 

7.  They  shall  cause  to  be  arrested  all  persons  found 
within  their  Counties  charged  with  any  offense,  and  per- 
sons who,  after  committing  any  offense  within  the  County, 
escape  out  of  the  same;  examine  into  treasons,  felonies, 
grand  larcenies,  high  crimes  and  misdemeanors;  and  com- 
mit or  bind  over  for  trial  those  who  appear  to  be  guilty  of 
crimes  or  offenses  not  within  their  jurisdiction,  ana  punish 
those  guilty  of  such  offenses  within  their  jurisdiction. — Ih., 
Sec.  27. 
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8.  Magistrates  residing  within  the  Hmits  of  the  city  of 
Charleston  are  vested  with  jurisdiction  to  try,  determine 
and  impose  the  penalties  authorized  by  ordinance  of  the 
City  Council  of  Charleston. — lb.,  Sec.  31. 

9.  Any  Magistrate  shall  be  authorized  and  required  to 
command  all  persons  who,  in  his  view,  may  be  engaged  in 
riotous  or  disorderly  conduct,  to  disturbance  of  the  peace, 
to  desist  therefrom,  and  to  arrest  any  such  person  who  shall 
refuse  obedience  to  his  command,  and  to  commit  to  jail  any 
such  person  who  shall  fail  to  enter  into  sufficient  recogni- 
zance either  to  keep  the  peace  or  to  answer  to  an  indictment, 
as  the  Magistrate  may  determine.  In  like  manner  he  shall 
arrest  and  commit,  if  necessary,  any  person  who,  in  his 
view,  shall  perpetrate  any  crime  or  misdemeanor  whatso- 
ever. In  making  any  such  arrest  the  Magistrate  shall  have 
power  to  command  any  Constable,  bystander,  or  the  posse 
coniitatus,  as  the  emergency  may  require ;  and  any  person 
who  shall  refuse  to  aid  in  such  arrest,  when  required  by  the 
Magistrate,  shall  be  liable  to  indictment  as  for  a  misde- 
meanor. Whenever  there  shall  be  an  indictment  for  any 
offense  committed  in  his  view  the  Magistrate  shall  be  the 
prosecutor  and  he  shall  bind  in  recognizance  all  necessary 
witnesses. — Ih.,  Sec.  35. 

2d — Remedy  When  Jurisdiction  Is  Exceeded. 

When  a  Court  of  Magistrate  exceeds  its  jurisdiction  the 
remedy  is  by  a  writ  of  prohibition  from  the  Circuit  Court. 

Prohibition  lies  where  a  subordinate  Court,  exercising 
judicial  power,  errs  on  a  question  of  jurisdiction. — Stroh 
V.  Hopkins,  Dudley,  101. 

It  lies,  also,  when,  by  the  exercise  of  its  jurisdiction,  the 
inferior  Court  defeats  a  legal  right. — 2  Chit.  Pr.,  255. 

Prohibition  will  not  be  to  restrain  the  judgment  of  an 
inferior  Court,  on  the  ground  that  they  committed  an  error 
of  judgment  in  refusing  to  receive  legal  evidence. — Leon- 
ard's Case,  8  Rich.,  113.  • 
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Nor  will  it  be  to  restrain  the  execution  of  a  sentence  in  a 
criminal  case.  The  remedy  is  by  appeal. — Stroh  v.  Nathan, 
4  Rich.,  514. 

JURORS. 

{See  Courts  of  Magistrates.) 

KIDNAPPING. 

Sailors. — Any  attempt,  by  fraud  or  force,  to  ship  against 
his  will,  any  person  as  a  seaman,  on  board  any  vessel  in 
any  port  of  this  State,  is  hereby  declared  a  misdemeanor, 
to  be  punished  by  fine  and  imprisonment,  at  the  discretion 
of  the  Court. — Crim.  Code,  Sec.  164. 

Minors. — Any  person  who  shall  take  or  convey,  or  cause 
to  be  taken  or  conveyed,  away,  any  minor  or  person  under 
the  age  of  twenty-one  years,  from  the  possession  of  the 
parent  or  guardian,  or  procure  and  carry  such  minor  with- 
out the  limits  of  the  State,  without  the  consent  of  such 
parent  or  guardian,  with  the  intent  to  secure  a  reward  for 
the  return  of  such  minor,  shall,  upon  conviction  thereof, 
be  imprisoned  in  the  Penitentiary  for  the  period  of  his 
or  her  natural  life. — Crim.  Code,  Sec.  165. 

KILNS. 

{See  Burning.) 

LABOR. 

{See  Lien.) 
Party  Furnishing,  To  Have  Lien  on  Building. — Any 
person  to  whom  a  debt  is  due  for  labor  performed  or  fur- 
nished, or  for  materials  furnished  and  actually  used  in  the 
erection,  alteration,  or  repair  of  any  building  or  structure 
upon  any  real  estate,  by  virtue  of  an  agreement  with,  or 
by  consent  of,  the  owner  of  such  building  or  structure,  or 
any  person  having  authority  from,  or  rightfully  acting  for, 
such  owner,  in  procuring  or  furnishing  such  labor  or 
materials,  shall  have  a  lien  upon  such  building  or  struc- 
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ture,  and  upon  the  interest  of  the  owner  thereof  in  the  lot 
of  land  upon  which  the  same  is  situated,  to  secure  the  pay- 
ment of  the  debt  so  due  to  him,  and  the  costs  which  may 
arise  in  enforcing  such  lien. — Civil  Code,  Sec.  4113. 

LABORERS— PROTECTION  OF. 

Contracts  to  Be  Read  to  Laborers  and  Witnesses. — All 
contracts  made  between  owners  of  land,  their  agents, 
administrators,  or  executors,  and  laborers,  shall  be  wit- 
nessed by  one  or  more  disinterested  persons,  and,  at  the 
request  of  either  party,  be  duly  executed  before  a  Magis- 
trate whose  duty  it  shall  be  to  read  and  explain  the  same 
to  the  parties.  Such  contracts  shall  clearly  set  forth  the 
conditions  upon  which  the  laborer  or  laborers  engaged  to 
work,  embracing  the  length  of  time,  the  amount  of  money 
to  be  paid,  and  when;  if  it  be  on  shares  of  crops,  what 
portion  of  the  crop  or  crops. — Civil  Code,  Sec.  3809. 

Does  not  prevent  common  law  contract. — Huff  v.   Watkins,  18  S.  C, 
512;  State  v.  Williams,  S2  S.  C,  US;  10  S.  E.,  876. 

Crops  to  Be  Divided  by  Disinterested  Persons. — When- 
ever labor  is  performed  under  contract  on  shares  of  crop 
or  crops,  such  crop  or  crops  shall  be  gathered  and  divided 
off  before  it  is  removed  from  the  place  where  it  was  planted, 
harvested,  or  gathered.  Such  division  to  be  made  by  a 
disinterested  person,  when  desired  by  either  party  to  the 
contract. 

Division. — And  such  disinterested  party  shall  be  chosen 
by  and  with  the  consent  of  the  contracting  parties;  when- 
ever the  parties  fail  to  agree  upon  any  disinterested  party, 
or,  if  complaint  is  made  that  the  division  has  been  unfairly 
made,  within  ten  days  after  such  division,  it  shall  be  the 
duty  of  the  Magistrate  residing  nearest  the  place  where 
such  crop  or  crops  are  planted,  harvested,  or  gathered,  to 
cause,  under  his  immediate  supervision,  such  equitable  divi- 
sion as  may  be  stipulated  in  the  contract.  Such  disinter- 
ested party  or  Magistrate  shall  receive  reasonable  compen- 
sation for  such  service,  to  be  paid  by  both  of  the  contract- 
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ing  parties,  according  to  their  several  interests,  except  in 
cases  of  an  attempt  to  wilfully  defraud  the  other  by  one 
of  the  contracting  parties;  and  then  such  compensation 
shall  be  paid  by  the  parties  so  attempting  to  defraud  the 
other.  When  such  division  has  been  made,  each  party  shall 
be  free  to  dispose  of  their  several  portions  as  to  him  or 
her  or  them  may  seem  fitting:  Provided,  That  if  either 
party  be  in  debt  to  the  other  for  any  obligation  incurred 
under  contract,  the  amount  of  said  indebtedness  may  be 
then  and  there  settled  and  paid  by  such  portion  of  the  share 
or  shares  of  the  party  so  indebted  as  may  be  agreed  upon 
by  the  parties  themselves,  or  set  apart  by  the  Magistrate, 
or  any  party  chosen  to  divide  said  crop  or  crops. — Ih.,  Sec. 
3810. 

To  Have  Lien  on  Crops  for  Labor. — Laborers  who 
assist  in  making  any  crop  on  shares,  or  for  wages  in  money 
or  other  valuable  consideration,  shall  have  a  lien  thereon 
to  the  extent  of  the  amount  of  money  due  them  for  such 
labor,  next  in  priority  to  the  lien  of  the  landlord  for  rent; 
and  as  between  such  laborers  there  shall  be  no  preference. 
Such  portion  of  the  crop  to  them  belonging,  or  such  amount 
of  money  or  other  valuable  consideration  as  may  be  due 
them,  shall  be  recoverable  by  an  action  in  any  Court  of 
competent  jurisdiction. — Ih.,  Sec.  4163. 

Laborer  not  entitled  to  such  rights  unless  the  contract  is  reduced  to 
writing. — Hair  v.  Blease,  8  S.  C,  63. 

Laborer  cannot  bind  share  in  crops  by  a  lien  for  advances. — Carpenter 
V.  Strickland,  20  S.  C,  1 ;  Bichey  v.  DuPre,  20  S.  C,  6. 

Wages  of  Laborers,  How  Paid. — Unless  otherwise  pro- 
vided by  special  contract,  all  persons  who  employ  laborers 
upon  plantations  or  elsewhere,  by  the  day,  week,  month  or 
year  shall  pay  such  laborers  or  employees  in  lawful  money. 
—lb..  Sec.  3811. 

Discharged  Laborers  to  Be  Paid  Up  to  Time  of  Dis- 
charge by  Corporations. — When  any  corporation  carrying 
on  any  business  in  this  State  in  which  laborers  are 
employed,  whose  wages,  under  the  business  rules  or  cus- 
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torn  of  such  corporation,  are  paid  monthly  or  weekly  on 
a  fixed  day  beyond  the  end  of  the  month  or  week  in  which 
the  labor  is  performed,  shall  discharge  any  such  laborer, 
the  wages  which  have  been  earned  by  such  discharged 
laborer  shall  become  immediately  due  and  payable.  And 
if  not  so  paid,  then  such  laborer  shall  recover,  in  addition 
thereto,  a  penalty  of  five  dollars  per  day  for  every  day 
after  twenty-four  hours  until  such  wages  are  paid,  to  be 
recovered  in  any  Court  of  competent  jurisdiction,  in  the 
same  action  with  the  wages,  or  in  a  separate  action  :  Pro- 
vided,  Such  demand  has  been  made  upon  the  paymaster  or 
other  paying  officer.     Civil  Code,  Sec.  3812. 

Unlawful  to  Offer  Checks  to  Laborers. — Any  person  or 
persons  who  shall  offer  to  any  laborer  or  employee  at  the 
time  when  the  wages  of  such  laborer  or  employee  are  due 
and  payable  by  agreement,  unless  otherwise  provided  for  by 
special  contract,  as  compensation  for  labor,  or  services  per- 
formed, checks,  or  scrips  of  any  description,  known  as  plan- 
tation checks,  payable  at  some  future  time,  or  in  the  shops 
or  stores  of  employers,  in  lieu  of  lawful  money,  shall  be 
liable  to  indictment  and  punishment  by  a  fine  not  exceeding 
two  hundred  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  both,  according  to  the  discretion  of  the  Court: 
Provided,  The  word  "checks"  herein  shall  not  be  construed 
so  as  to  prohibit  the  giving  of  checks  upon  any  of  the 
authorized  banks  of  deposit  or  issue  in  this  State. — Crim. 
Code,  Sec.  503. 

Bnticinq  Laborers  Under  Contract. — Any  person  who 
shall  entice  or  persuade  by  any  means  whatsoever  any  ten- 
ant, servant  or  laborer,  under  contract  with  another,  duly 
entered  into  between  the  parties  before  one  or  more  wit- 
nesses, whether  such  contract  be  verbal  or  in  writing,  to 
violate  such  contract,  or  shall  employ  any  laborer  knowing- 
such  laborer  to  be  imder  contract  with  another,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  fined  not  less  than  twenty-five  nor  more  than  one 
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hundred  dollars,  or  be  imprisoned  in  the  County  jail  not 
less  than  ten  nor  more  than  thirty  days. — lb..  Sec.  504. 

LANDS  AND  TENEMENTS. 

1st — How    Persons   in    Possession   as   Tenants   at 
Will,  Servants,  Etc.,  May  Be  Removed. 
2d — Trespassers — How  Removed. 
3d — Forms. 

1st — How  Persons  in  Possession  as  Tenants  at  WilLj. 
Servants,  Etc.,  May  Be  Removed. 

When  any  person  or  persons  have  gone,  or  shall  hereafter 
go,  into  possession  of  any  land  or  tenement  of  another^ 
either  as  tenant  at  will,  or  under  a  contract  to  serve  another, 
either  as  a  domestic  servant  or  common  laborer,  or  other- 
wise, and  shall  refuse  or  neglect  to  quit  the  premises  so 
occupied,  when  required  by  the  person  letting  the  same, 
or  upon  the  termination  of  the  contract,  either  by  its  own 
limitation  or  from  any  other  cause,  it  shall  be  lawful  for 
the  person  letting  the  premises  to  apply  tO'  any  Magistrate, 
whose  duty  it  shall  be  to  have  a  notice  served  upon  the 
person  or  persons  so  refusing  to  quit,  to  show  cause  before 
him,  at  the  expiration  of  ten  days  from  the  personal  service 
of  such  notice,  why  he  should  not  be  ejected;  and  if  no  suf- 
ficient cause  be  then  shown,  it  shall  be  the  duty  of  the 
Magistrate  forthwith  to  issue  his  warrant,  directed  to  the 
Sheriff  or  any  Constable,  requiring  him,  without  delay,  to 
eject  such  person  or  persons  from  the  premises  so  let,  and 
authorizing  him  to  use  such  force  as  may  be  necessary. — 
Civil  Code,  Sec.  3508. 

2d — Of  Trespassers  and  How  Removed. 

If  any  person  shall  have  gone  into  or  shall  hereafter  go 
into  possession  of  any  lands  or  tenements  of  another  with- 
out his  consent  or  without  warrant  of  law,  it  shall  be  lawful 
lor  the  owner  of  the  land  so  trespassed  upon  to  aoply  to 
any   Magistrate   to   serve   a  notice   on   such  trespasser   to 
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quit  the  premises;  and  if,  after  the  expiration  of  five  days 
from  the  personal  service  of  such  notice,  such  trespasser 
refuses  or  neglects  to  quit,  it  shall  then  be  the  duty  of  such 
Magistrate  to  issue  his  warrant  to  any  Sheriff  or  Constable, 
requiring  him  forthwith  to  eject  such  trespasser,  using  such 
force  as  may  be  necessary:  Provided,  however.  That  if 
the  person  in  possession  shall,  before  the  expiration  of  the 
said  five  days,  appear  before  such  Magistrate  and  satisfy 
him  that  he  has  a  bona  fide  color  of  claim  to  the  posses- 
sion of  such  premises,  and  enter  into  bond  to  the  person 
claiming  the  land,  with  good  and  sufficient  security,  to  be 
approved  by  the  Magistrate,  conditioned  for  the  payment 
of  all  such  costs  and  expenses  as  the  person  claiming  to 
be  the  owner  of  the  land  may  incur  in  the  successful  estab- 
lishment of  his  claim  by  any  of  the  modes  of  proceeding 
now  provided  by  law,  the  said  Magistrate  shall  not  issue 
his  warrant  as  aforesaid. — lb..  Sec.  4073. 

A  color  of  title  is  anything  which  shows  the  extent  of 
the  occupants'  claim,  as  a  plat,  a  bond,  a  receipt,  or  a  writ- 
ten or  parol  contract  of  purchase  defining  the  boundaries. 
— Simmons  v.  Parsons,  2  Hill,  492;  Gray  v.  Bates,  3  Strob., 
504. 

3d — Forms. 

form  no.  146.— notice  and  affidavit  to  quit,  to  ten- 
ant at  will,  servants,  etc. 

the  state  of  south  carolina,  ) 

„  >  Notice  to  Show  Cause. 

County  of- ■ I 

To  E.  F.: 

Whereas,  C.  D.  has  this— clay  of ,  A.  D.  19 , 

made  oath  before  me,  that,  having  demanded  possession  of  certain  prem- 
ises by  you  occupied  as  (here  state  whether  the  defendant  entered  as 
a  tenant  at  will,  or  as  a  domestic  servant,  laborer,  or  otherwise),  you 
have  refused  and  still  refuse  and  neglect  to  quit  the  premises  so 
occupied. 

You  are  hereby  required  to  show  cause  before  me  at  my  office,  at 

on  the day  of ,  A.  D.   19 ,  at o'clock 

M.  (date  to  be  ten  days  from  the  date  of  service),  why  you  should 

not  be  ejected  from  the  said  premises. 

29— M. 
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Witness    my    hand     and    seal,     this day     of , 

A.  D.  19 . 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    ^ 
County  of i 

Personally  appeared  before  me,  A.  B.,  Magistrate  in  and  for  the  said 
County,  in  th  said  State,  C.  D.,  who,  being  duly  sworn,  says:  That 
E.  F.  is  in  possession  of  certain  lands  and  tenements  of  him,  the  said 
C.  D.,  situate  in  the  said  County  and  State,  into  which  he  entered  as  a 
(here  state  how  he  entered,  whether  as  tenant  at  will,  domestic  servant, 
common  laborer  or  otherwise),  and  possession  of  the  said  premises  having 
been  rquired,  the  said  E.  F.  refuses  and  neglects  to  yield  possession  of 
the  same. 

C.  D. 

Sworn  to  before  me,  this day  of ,  A.  D.  19 . 


A.  B.,  Magistrate. 

FORM  No.  147.— NOTICE  TO  QUIT,  AND  AFFIDAVIT  OF  LAND- 
LORD TO  TRESPASSER. 

THE  STATE  OF  SOUTH  CAROLINA,    / 

^  >  Notice  to  Show  Cause. 

County  of ( 

To  E.  F.: 

Whereas,  C.  D.  has  this day  of ,  A.  D.  19 , 

made  oath  before  me  that  you  are  in  possession  of  certain  lands  and 
tenements  of  him,  the  said  C.  D.,  without  warrant  or  authority  of  law, 
and  that  you  refuse  to  yield  possession  of  the  same; 

You   are   hereby   required   to  show   cause   before  me   at  my  office,   at 

,  on  the day  of ,  A.  D.  19 , 

at o'clock M.   (time  to  show  cause  to  be  five  days  from  date 

of  service),  why  you  should  not  be  ejected  from  the  premises  aforesaid. 

Witness     my    hand     and    seal,     this day     of , 

A.  D.  19 . 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 
County  of — C 

Personally  appeared  before  me,  A.  B.,  a  Magistrate  of  the  said 
County,  in  the  said  State,  C.  D.,  who,  being  duly  sworn,  says:  That  E.  F. 
has  gone  into  possession  of  certain  lands  and  tenements  of  him,  the  said 
C.  D.,  situate  in  the  County  and  State  aforesaid,  without  his  consent  and 
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without  warrant  or  authority  of  law,  and  refuses  to  yield  possession  of 
the  same.  C.  D. 

Sworn  to  before  me,  this day  of ■ ,  A.  D.  19 . 

A.  B.,  Magistrate. 

FORM  No.  148.— WARRANT  OF  EJECTMENT. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 
County  of i 

By  A.  B.,  a  Magistrate  in  and  for  the  said  County,  in  the  said  State. 
To  Any  Lawful  Constable: 

Whereas,  complaint  having  been  made  unto  me  by  C.  D.,  a  notice  to 
show  cause  why  he  should  not  be  ejected  from  certain  premises  unlaw- 
fully occupied  by  him,  was  duly  served  upon  E.  F.,  on  the day 

of ,  A.  D.  19 .     And  whereas,  the  said  E.  F.,  having 

appeared  and  made  answer  to  the  said  notice   (or  not  having  appeared 
and  answered,  as  the  case  may  be),  ten   (or  five  days,  if  he  entered  as 

a  trespasser)  days  thereafter,  to  wit:  on  the day  of , 

A.  D.  19 ,  and  no  suflBcient  cause  having  been  shown  by  the  defendant 

aforesaid. 

These  are,  therefore,  to  authorize  and  require  you  forthwith  to  eject 
the  said  E.  F.,  and  all  and  every  person  whatsoever  in  possession  of  the 
said  premises,  by  or  through  the  said  E.  F.,  and  to  deliver  to  the  said 
C.  D.,  his  heirs  and  assigns,  full  possession  of  the  same. 

Herein  fail  not,  under  pain  of  the  penalties  that  will  fall  thereon. 

Witness     my    hand     and     seal,     this day     of , 

A.  D.  19 .  A.  B.,  (l.  s.) 

Magistrate. 

FORM  No.  149.— CONSTABLE'S  RETURN. 

Pursuant  to  the  command  of  the  within  warrant,  I  have  this  day  put 
the  landlord  into  the  full  possession  therein  mentioned. 

Dated  this day  of ,  19 . 

M.  N.,  Constable. 

LANDLORD  AND  TENANT. 

(See  Distress  and  Lands  and  Tenements.) 
1st — Of  the:  Tenancy. 
2d — Of  the  Rent. 
3d — Oe  the  Repairs. 

4th — Oe  the  Determination  of  the  Tenancy  and 
Getting  Possession  by  the  Landlord. 

5th — Right  of  Tenant  to  Remove  Fixtures. 
6th — Forms  of  Procedure. 
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1st — Of  the  Tenancy. 

Leases  for  More  Than  One  Year  to  Be  Recorded  in 
Forty  Days. — All  leases  or  contracts  in  writing,  hereafter 
to  be  made  between  landlord  and  tenant,  for  a  longer  term 
than  twelve  months,  shall  not  be  valid  in  law,  against  the 
rights  and  claims  of  third  persons,  unless  the  same  shall 
have  been  recorded  in  the  office  of  the  Register  of  Mesne 
Conveyances  within  forty  days  from  the  time  of  execution 
thereof,  nor  shall  any  payment  made  in  anticipation  of  rent, 
for  a  longer  period  than  twelve  months,  be  considered  a 
valid  discount  against  the  claims  and  rights  of  third  per- 
sons.— Civil  Code,  Sec.  3500. 

When  and  How  Lease  Shall  Terminate. — Every  lease  or 
Avritten  agreement  hereafter  to  be  entered  into,  for  the 
renting  and  leasing  of  lands  and  tenements,  shall  ab.solutely 
and  unequivocally  end  and  determine  at  the  period  therein 
stated,  without  it  being  obligatory  on  the  tenant  or  the 
landlord  to  give  the  notice  required  by  law. —  lb.,  Sec.  3501. 

No  Parol  Lease  Valid  for  More  Than  One  Year. — No 
parol  lease  shall  give  a  tenant  a  right  of  possession  for  a 
longer  term  than  twelve  months  from  the  time  of  entering 
on  the  premises;  and  all  such  leases  shall  be  understood 
to  be  for  one  year,  unless  it  be  stipulated  to  be  for  a  shorter 
time. — Ih.,  Sec.  3502. 

From  the  statutes  and  the  decisions  interpreting  them 
the  following  principles  may  be  deduced :  ( 1 )  A  parol  lease 
gives  a  tenant  a  right  of  possession  for  a  term  of  twelve 
months  from  the  time  of  entering  on  the  premises.  If 
the  lease  is  for  a  term  less  than  twelve  months,  of  course, 
the  tenant  would  only  be  entitled  to  hold  possession  for 
the  time  stipulated  after  entering  into  possession  of  the 
premises.  (2)  A  parol  lease  undertaking  to  give  a  tenant 
a  right  of  possession  for  a  longer  term  than  twelve  months 
is  within  the  Statute  of  Frauds.  Nevertheless,  if  the 
tenant  is  permitted  to  enter  on  the  premises  by  virtue  of 
such  agreement,  he  shall  have  a  right  of  possession   for 
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twelve  months  from  the  time  of  such  entry,  but  no  longer. 
(3)  A  parol  lease  under  which  the  tenant  enters  upon  the 
premises  shall,  after  the  term  of  twelve  months  from  the 
time  of  entering  on  the  premises,  have  the  effect  of  an 
estate  at  will  only.  (4)  If  a  landlord  refuses  to  permit 
a  tenant  to  enter  on  the  premises  under  a  parol  lease,  no 
action  shall  be  brought  to  charge  him  upon  such  contract, 
even  if  the  lease  is  not  for  a  term  exceeding  twelve  months. 
--Hillhouse  v.  Jennings,  60  S.  C,  392;  38  S.  E..  599. 

If  a  tenant  under  a  parol  lease  for  a  year  simply  con- 
tinues in  possession  after  termination  of  lease,  he  may  be 
tenant  at  will,  or  a  tenant  from  year  to  year,  according  to 
circumstances. — Matthew  v.  Hipp,  66  S.  C,  162;  44  S.  E., 
577. 

Neither  the  plea  of  nil  habuit  tenementis,  nil  demisit, 
nor  rien  passa,  can  be  pleaded  to  covenant  for  rent  on  an 
indenture,  for  it  operates  as  an  estoppel.  But  the  estop- 
pel only  exists  during  the  continuance  of  the  occupation 
of  the  tenant;  and  if  he  be  ousted  by  a  paramount  title, 
he  may  plead  it. — Maverick  v.  Lewis  and  Gibbs,  3d  McC, 
211. 

An  outstanding  title,  alone,  will  not  discharge  a  lessee 
by  indenture.  He  must  be  evicted  or  prevented  from  enter- 
ing or  from  enjoying  the  thing  demised,  by  virtue  of  such 
title;  and  he  must  set  out  the  title  in  plea  and  show  par- 
ticularly how  it  arises. — lb. 

Where  a  person  is  in  possession  by  an  outstanding  lease, 
and  refused  to  give  possession  to  the  new  lessee,  it  is  tanta- 
mount to  an  eviction. — lb. 

No  particular  words  are  necessary  to  constitute  a  lease, 
but  there  must  be  an  interest  in  the  freehold  conveyed ; 
and  an  agreement  to  take  charge  of  a  farm  and  to  work 
on  shares  is  not  such  an  outstanding  lease  as  will  amount 
to  an  eviction,  where  the  person  in  possession  under  such 
agreement  refused  to  deliver  possession  to  the  lessee. — lb. 

Rent  is  not  essential  to  the  existence  of.  a  tenancy.—- 
Floyd  V.  Floyd,  4  Rich.,  28. 
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Where  the  lease  is  for  a  term  of  years,  with  an  annual 
rent,  if  the  tenant  holds  over  the  term,  without  anything 
being  said  as  to  a  new  contract,  the  law  presumes  that  he 
holds,  subject  to  the  same  annual  rent  as  stipulated  in  the 
contract,  and  if  interest  is  recoverable  on  the  annual  arrears 
of  the  written  lease,  it  will  also  be  recoverable  on  the  sub- 
sec[uent  annual  arrears. — Dorill  v.  Stephens,  4th  McC,  59. 

A  person  who  enters  and  holds  land  under  a  contract 
to  purchase  is  to  be  regarded,  at  law,  as,  at  least,  a  tenant 
at  will. — Jones  v.  Jones,  2  Rich.,  542. 

The  general  rule  that  a  tenant  cannot  show  that  his  lessor 
has  no  title  is  the  protection  of  the  lessee,  and  may  be 
waived  by  him. — Wood  v.  Chambers,  3  Rich.,  151. 

The  title  which  the  landlord  claims  is  that  which  the 
tenant  acknowledges,  whether  that  claim  be  well  or  ill- 
founded. — Synie  v.  Sanders,  4  Strob.,  201. 

If  the  tenant  convey  the  land  in  fee  simple  it  is  a  dis- 
claimer of  the  tenancy,  and  the  landlord  may  sue  for  the 
land  without  giving  notice  to  quit,  and  before  the  termina- 
tion of  the  lease. — Trustees  of  Wadsworthville  School  v. 
Meet:::e,  4  Rich.,  52. 

A  tenant  cannot  dispute  the  title  of  the  landlord  under 
w^hom  he  entered,  but  where  one,  already  in  possession, 
acknowledges  himself  to  be  the  tenant  of  another,  he  may 
destroy  the  effect  of  such  acknowledgment  by  showing 
that  it  was  procured  by  fraud  or  procured  from  a  clear  mis- 
take as  to  title. — Owens  v.  Mullinax,  4  Rich.,  592. 

One,  entering  as  a  subtenant,  afterward  acquiring  a  per- 
fect title  and  then  holding  over,  is  estopped  from  disput- 
ing the  landlord's  title;  he  must  surrender  the  possession. 
— Millhouse  v.  Patrick,  6  Rich.,  352. 

2d. — Of  the  Rent. 

How  Rent  Recovered  if  Tenant  for  Life  Dies  Before 
It  Is  Payable. — Where  any  tenant  for  life  shall  happen  to 
die  before  or  on  the  day  on  w^hich  any  rent  was  reserved 
or  made  payable  upon  any  demise  or  lease  of  any  lands, 
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tenements,  or  hereditaments,  which  determined  on  the 
death  of  such  tenant  for  Hfe,  the  executors  or  administra- 
tors of  such  estate  for  Hfe  shall  and  may  recover  of  and 
from  such  undertenant  or  undertenants  of  such  lands, 
tenements  or  hereditaments,  the  rent  thereof  as  follows : 

Proportion  to  Be  Paid. — If  such  tenant  for  life  die  on 
the  day  on  which  the  rent  was  made  payable,  the  whole, 
or,  if  before  such  day,  then  a  proportion  of  such  rent, 
according  to  the  time  such  tenant  for  life  lived  of  the  last 
year  or  quarter  of  a  year,  or  other  time  in  which  the  said 
rent  was  growing  due  as  aforesaid,  making  all  just  allow- 
ances, or  a  reasonable  part  thereof,  respectively. — Civil 
Code,  Sees.  3494  and  3495. 

Undertenant  to  Have  Possession  Until  Crop  Is  Secured. 
— If  any  person  shall  rent  or  hire  lands  of  a  tenant  for 
life,  and  such  tenant  for  life  dies,  the  person  hiring  such 
land  shall  not  be  dispossessed  until  the  crop  of  that  year  is 
finished,  he  or  she  securing  the  payment  of  the  rent  when 
due.— 76.,  Sec.  3496. 

This  security  must  be  given  to  the  remainderman  for  the  proportion 
that  arises  after  death  of  tenant  for  life. — Freeman  v.  Tompkins,  1 
Strob.  Eq.,  53. 

Rents,  How  Recovered,  Where  Demises  Are  Not  By 
Deeds. — It  shall  and  may  be  lawful  to  and  for  any  land- 
lord or  landlords,  where  the  agreement  is  not  by  deed,  to 
recover  a  reasonable  satisfaction  for  the  lands,  tenements, 
or  hereditaments  held  or  occupied  by  a  tenant  or  tenants, 
in  an  action  for  the  use  and  occupation  of  what  was  so 
held  or  enjoyed;  and  if,  in  evidence  on  the  trial  of  such 
action,  any  parol  demise,  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reserved,  shall  appear, 
the  plaintiff  in  such  action  shall  not  therefore  be  nonsuited, 
but  may  make  use  thereof  as  evidence  of  the  amount  of  the 
damages  to  be  recovered. — lb.,  Sec.  3503. 

Plaintiff  need  show  no  further  title  than  that  defendant  holds  under 
lease  from  him. — Moorehead  v.  Barrett,  Chev.,  99.  But  defendant  may 
show  title  in  another,  if  lessor  declared  he  would  not  claim  rent  if  title 
was  in  another. — Woods  v.  Chambers,  3  Rich.,  150.     It  is  good  defense  to 
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such  action  that  the  defendant  has  been  deprived  of  the  beneficial  enjoy- 
ment of  the  premises. — Coogen  v.  Parker,  2  S.  C,  255. 

Penalty  on  Tenants  Continuing  in  Possession  Three 
Months  After  Demand  of  Possession. — All  tenants, 
whether  for  life  or  years,  by  sufferance  or  at  will,  or  per- 
sons coming  in  under  or  by  collusion  with  them,  who  shall 
hold  over  after  the  legal  determination  of  their  estates, 
after  demand  made  in  writing  for  delivering  possession 
thereof  by  the  person  having  the  reversion  or  remainder 
therein,  or  his  agent,  such  tenant  or  other  person  holding 
over  for  the  space  of  three  months  after  such  demand  shall 
forfeit  double  the  value  of  the  use  of  the  premises,  recover- 
able by  action. — Ih.,  Sec.  3497. 

Penalty  for  Not  Delivering  Possession  in  Accordance 
With  Notice  to  Quit. — In  case  any  tenant  shall  give  notice 
in  writing  of  his  intention  to  quit  the  premises  rented  by 
him,  and  shall  not,  accordingly,  deliver  up  the  possession 
at  the  time  in  such  notice  contained,  the  said  tenant,  his 
executors  or  administrators,  shall  pay  to  the  landlord  dou- 
ble the  rent  which  he  otherwise  would  have  been  liable  to 
pay :  Provided,  nevertheless,  That  nothing  herein  contained 
shall  be  construed  to  give  such  tenant  a  right  to  discontinue 
or  determine  his  tenancy  by  such  notice,  in  any  other  man- 
ner than  according  to  the  laws  of  force  at  the  time  of 
giving  the  same. — Ih.,  Sec.  3510. 

Where  a  tenant  is  dispossessed  by  an  enemy  he  ought  to 
pay  rent  only  for  the  term  he  peaceably  enjoyed,  and  not 
for  the  time  he  was  prevented  by  the  casualties  of  war. — 
Bayly  v.  Laivrence,  1st  Bay.,  499. 

Under  a  plea  of  no  rent  in  arrear  the  defendant  may 
show  that  his  house  was  rendered  untenable  by  a  storm; 
the  rent  ought  to  be  apportioned  according  to  the  time  it 
was  occupied. — Ripley  v.  Wightman,  4  McC,  447. 

If  a  rent  certain  be  reserved,  subject  to  a  condition  to 
be  performed  by  the  tenant,  the  landlord  may  distrain,  not- 
withstanding the  condition,  unless  the  tenant  show  a  per- 
formance.— Reeves  v.  McKenzie,  1  Bailey,  497. 
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Although  the  English  rule  that  stray  cattle  are  dis- 
trainable  for  rent  where  they  have  been  levant  et  couchant 
upon  the  land  may  not  be  applicable  to  the  agricultural 
usages  of  this  country,  yet  when  the  cattle,  etc.,  of  third 
persons  have  been  put  upon  the  premises,  with  the  consent 
of  the  owners,  they  are  liable  to  distress;  nor  will  it  make 
any  difference  that  the  landlord  was  informed  that  they  did 
not  belong  to  the  tenant.  Goods  left  in  appropriate  public 
places  of  deposit  constitute  an  exception  to  the  general 
rule. — lb. 

The  tenant  of  a  landlord,  whose  interest  has  been  sold 
by  the  Sheriff  (or  Coroner),  is  not  bound  to  pay  rent  accru- 
ing, after  the  sale,  to  his  lessor. — Moore  v.  Turpin  &"  Pow- 
ers, 1  Speer;  32. 

When  the  tenant  of  a  landlord  whose  interest  has  been 
sold  by  the  Sheriff,  after  notice  of  that  fact,  paid  the  whole 
year's  rent  to  the  landlord;  held,  that  the  purchaser  was 
entitled  to  recover  from  the  tenant  that  portion  of  the 
rent  that  accrued  after  the  sale. — Snyder  v.  Riley,  1  Speer, 
273. 

3d. — Of  the  Repairs. 

Tenants,  unless  by  express  contract,  have  no  right  to 
charge  their  landlords  for  repairs ;  and  this  rule,  a  fortiori, 
applies  where  the  tenant  knew  that  the  premises  were  out 
of  repair,  and  covenanted  to  return  there  in  the  order  in 
which  they  were  received. — City  Council  v.  Moorhead,  2 
Rich.,  430. 

A  general  covenant  to  repair  is  satisfied  by  the  lessee 
keeping  the  premises  in  substantial  repair;  a  literal  per- 
formance of  the  contract  is  not  to  be  required. — 2d  Harri- 
son, 1424. 

Under  a  covenant  that  the  tenant  "should  and  would 
substantially  repair,  uphold,  and  maintain"  a  house,  he  is 
boimd  to  keep  up  the  inside  painting. — lb. 

An  agreement  to  leave  a  farm  as  he  found  it  is  an  agree- 
ment to  leave  it  in  a  tenantable  repair  if  he  found  it  so; 
and  will  maintain  a  declaration  so  said. — lb. 
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A  tenant  from  year  to  year  is  only  bound  to  fair  and 
tenantable  repairs,  so  far  as  to  prevent  waste  or  decay  of 
the  premises,  and  not  to  substantial  and  lasting  repairs,  such 
as  new  roofing,  etc. — lb.,  Sec.  1425. 

And,  nut  being  liable  to  general  repairs,  he  is  only  boimd 
to  use  the  premises  in  a  husbandlike  manner,  but  no  fur- 
ther.— lb. 

A  tenant,  from  year  to  year,  of  a  house,  is  only  bound 
to  keep  it  wind  and  water  tight.  A  tenant  who  covenants 
to  repair  is  to  sustain  and  uphold  the  premises;  but  that 
is  not  so  with  a  tenant  from  year  to  year. — lb. 

A  tenant  of  a  house  from  year  to  year,  not  under  any 
agreement  to  repair,  may  quit,  without  previous  notice  to 
his  landlord,  on  the  premises  becoming  unsafe  and  useless 
from  want  of  repairs;  and  such  tenant  is  not  liable,  in  an 
action  for  use  and  occupation,  for  any  rent  after  the  occu- 
pation has  ceased  to  be  beneficial. — lb. 

A  tenant  of  a  house,  who  is  bound  by  agreement  to  keep 
it  in  tenantable  repair,  may  quit  without  notice  in  the  course 
of  his  term  if  the  premises  become  unwholesome  for  Avant 
of  sufficient  drainage,  and  they  cannot  be  kept  dry  without 
extravagant  and  unreasonable  labor  and  expense  on  his 
part. — lb. 

A  landlord  has  no  right  to  enter  his  tenant's  premises 
to  repair  them  without  there  was  some  stipulation  at  the 
time  of  letting  to  that  effect. — lb.,  Sec.  1420. 

4th — Of  the  Determination  oe  the  Tenancy,  and 
Getting  Possession  by  the  Landeord. 

1.  Of  tenant  holding  over  landlord  and  nonpayment  of 
rent. 

2.  Making  alterations  of  the  premises. 

3.  Nonperformance  of  covenants. 

1. — Of  Tenant  Holding  Over  and  Nonpayment  of  Rent. 
— In  all  cases  where  tenants  hold  over  after  the  expiration 
of  their  lease  or  contract  for  rent,  whether  the  same  be 
in  writing  or  by  parol,  or  shall  fail  to  pay  the  rent  when 
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the  same  shall  become  due,  the  landlord  is  hereby  author- 
ized and  empowered,  either  in  person  or  by  agent,  to 
demand  possession  thereof  from  the  tenant  or  person  in 
possession  thereof;  and  in  case  of  refusal  or  resistance,  it 
shall  be  lawful  for  the  person  so  letting  said  premises, 
houses  or  tenements,  his  agent  or  attorney,  to  apply  to  a 
Magistrate,  whose  duty  it  shall  be  to  have  a  notice  served 
upon  the  person  or  persons  so  refusing  to  be  dispossessed 
to  show  cause  before  him,  if  any  he  can,  within  three  days 
from  the  date  of  said  personal  service  of  such  notice,  why 
he  should  not  be  dispossessed;  and  if  he  fails  to  show  suffi- 
cient cause,  it  shall  be  the  duty  of  the  Magistrate  forth- 
with to  issue  his  warrant,  directed  to  the  Sheriff  of  the 
County  or  any  Constable  thereof,  requiring  him  without 
delay  to  dispossess  said  person  or  persons  from  the  prem- 
ises so  let,  and  authorizing  him  to  use  such  force  as  may 
be  necessary:  Provided,  That  in  case  any  tenant  is  wrong- 
fully dispossessed,  he,  she  or  they  may  have  an  action  for 
damages  against  said  landlord :  Provided,  further.  That 
either  party  to  the  proceeding  shall  have  the  right  to 
appeal,  which  appeal  shall  stay  further  proceedings  upon 
the  tenant  entering  into  bond  with  sufficient  surety  or 
sureties  to  pay  the  landlord  all  damages  which  he  may 
sustain  thereby :  Provided,  further,  That  on  demand  for 
trial  by  jury  of  either  party  to  the  proceedings,  trial  by 
jury  shall  be  allowed  to  decide  the  issue  of  fact  arising 
thereunder. — Civil  Code,  Sec.  3509. 

Demand  for  possession  is  necessary  prerequisite  to  proceeding  under 
this  statute.— A'e//ar  v.  Pagan,  54  S.  C,  255;  33  S.  E.,  355. 

This  proceeding  is  not  an  action  involving  title  to  land,  but  a  summary 
proceeding. — State  v.  Marshall,  24  S.  C,  507;  Swygert  v.  Goodwyn,  32 
S.  C,  146;  10  S.  E.,  933. 

(2)  Making  Alterations  of  the  Premises. — It  shall  not 
be  lawful  for  any  tenant  to  make  alterations  or  remove 
buildings  erected  upon  the  leased  premises  without  permis- 
sion first  had  in  writing,  under  pain  of  forfeiting  the  residue 
of  the  unexpired  term  of  said  lease  or  agreement,  parol  or 
written;   which   said    forfeiture   shall   be   ascertained   by   a 


460  The  Law  of  Magistrates. 

Magistrate,  with  jurors  to  be  drawn  in  the  same  manner 
as  prescribed  in  cases  of  forcible  entry  and  detainer. — See 
Forcible  Entry  and  Detainer,  Subd.  5,  Proceedings  for  Res- 
titution. 

(3)  Nonperformance  of  Covenants. — To  support  an 
ejectment  on  a  forfeiture  of  a  lease  by  nonperformance  of  a 
covenant,  if  the  covenant  be  to  do  an  act,  the  lessor  of  the 
plaintiff  must  give  some  evidence  of  the  omission  of  the  act; 
and  if  the  covenant  be  for  payment  of  rent  the  lessor  of  the 
plaintiff  must  prove  a  demand  of  such  rent. — 2d  Harrison, 
1402. 

A  lease  contained  a  clause  of  re-entry  in  case  the  term  of 
years  thereby  granted  should  be  extended  or  taken  in  exe- 
cution, and  before  the  end  of  the  term  the  Sheriff  entered 
the  premises  under  a  writ  of  extent  against  the  lessee  at  the 
suit  of  the  Crown,  held  an  inquisition  and  seized  the  lessee's 
interest  into  the  King's  hands ;  held,  that  this  proceeding  was 
a  taking  in  execution  within  the  latter  clause  of  the  condi- 
tion, and  that  the  term  was  determined  and  forfeited  to  the 
lessor. — Ibid. 

Where  in  a  lease  a  power  of  re-entry  for  a  breach  of 
covenant  is  reserved  to  the  lessor,  a  forfeiture  may  be 
waived,  as  the  lease  is  thereby  rendered  voidable  only. — Ih., 
Sec.  1403. 

Acceptance  of  rent  after  a  forfeiture  is  a  waiver  of  the 
forfeiture  if  the  fact  of  forfeiture  was  known  to  the  lessor 
at  the  time. — Ibid. 

If  ejectment  is  brought  on  a  forfeiture  of  a  lease,  and 
after  the  bringing  of  such  ejectment  the  landlord  accept 
rent,  it  is  no  waiver  of  the  forfeiture. — Ibid. 

A  distress  and  continuance  in  possession  might  be  a 
waiver  of  an  existing  forfeiture,  but  not  so  as  to  any  right 
which  accrued  subsequently. — Ibid. 

Taking  an  insufficient  distress  after  the  forfeiture,  for 
rent  accruing  before  is  not  a  waiver  of  the  right  to  re-enter. 
— Ibid. 
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5th — Right  of  a  Tenant  to  Remove  Fixtures. 

With  regard  to  a  tenant  for  years,  it  is  fully  established 
he  may  take  down  useful  and  necessary  erections  for  the 
benefit  of  his  trade  or  manufacture,  and  which  enable  him 
to  carry  it  on  with  more  advantage.  It  has  been  so  held  in 
the  case  of  cider  mills.  A  tenant  for  years  may  also  carry 
away  ornamental  marble  chimney  pieces,  wainscot  fixed 
only  by  screws  and  such  like.  But  erections  for  the  pur- 
poses of  farming  and  agriculture  do  not  come  under  the 
exception  with  respect  to  trade  and  cannot  be  taken  down 
again.  And  where  the  tenant  has  covenanted  to  leave  all 
buildings,  etc.,  he  cannot  remove  erections  for  trade.  Where 
a  tenant  for  years  has  a  right  to  remove  erections  and  fix- 
tures during  his  lease,  and  omits  doing  it,  he  is  a  trespasser 
afterwards  for  going  upon  the  land,  but  not  a  trespasser 
de  bonis  asportatis.  A  farmer  who  raises  young  fruit  trees 
on  the  demised  land  for  filling  up  his  lessor's  orchards,  is 
not  entitled  to  sell  them  unless  he  is  a  nurseryman  by  trade. 
—12  Bl.  Com.,  282;  Note. 

Though  a  building  may  be  raised  on  a  brick  foundation 
and  have  a  brick  chimney,  if  the  erection  of  such  founda- 
tion is  of  wood  and  the  building  be  used  for  the  purpose  of 
trade  or  manufacture,  the  tenant  may  remove  it  at  the  end 
of  his  term. — 2d  Harrison,  1179. 

The  machinery  of  a  mill  is  a  part  of  the  freehold  and 
cannot  be  legally  removed  by  the  tenant. — Ibid. 

Window  sashes,  which  are  neither  hung  nor  beaded  into 
the  frames,  but  merely  fastened  by  laths  nailed  aross  the 
frames  to  prevent  their  falling  out,  are  not  fixed  to  the 
freehold.— /&.,  Sec.  1180. 

A  pump  erected  by  a  tenant,  and  so  fixed  as  to  be  remov- 
able without  injury  to  the  freehold,  may  be  taken  away  by 
him  at  the  expiration  of  his  term,  as  being  an  article  of 
domestic  use  or  convenience. — Ibid. 

A  tenant  (not  a  gardener  by  trade)  cannot  remove  a  bor- 
der of  box  planted  by  himself  on  the  premises  demised 
unless  by  special  agreement  with  the  landlord. — Ibid. 
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6th — Forms. 

form  no.  150.— notice  to  tenant  holding  over  land- 
LORD. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 

CouxTY  OF \  ^°'^''^  ""f  ^I^Sisi^f'te- 

C.  D.     ^ 

vs.       (.  Tenant  Holding  Over  Landlord. 
E.  F.    ) 

To  E.  F. : 

You    are    hereby    required    to    appear    before    me    at    my    office,    at 

,  in  the  said   Country  and  State    (three   days   from  the 

date   of   service),   next,   the day   of ,    19 ,   at 

o'clock M.,  to  show  cause,  if  any  you  have,  why  possession 

of  the  premises  at ,  in  the  County  and  State  aforesaid, 

now  unlawfully  held  by  you,  over  and  against  C.  D.,  your  landlord  (as  it 
is  said),  should  not  be  forthwith  restored  to  the  said  lessor,  his  heirs  or 
assigns. 

Herein  fail  not. 

Given   under  my  hand   and   seal,  this day  of r, 

A.  D.  19 . 

A.  B.,   (l.  s.) 
Magistrate. 

FORM   No.    151.— WARRANT   OF    EJECTMENT. 

(<See  Warrant  of  Ejectment  in  Lands  and  Tenements.) 
(Same  Form.) 

LARCENY. 

I.  Simple  Larceny  Unaccompanied  by  Any  Other 
Atrocious  Circumstances,  and 

IL  Mixed  or  Compound  Larceny,  in  Which  There 
Is  the  Additional  Aggravation  of  Taking  From  the 
House  or  Person. 

I — Oe  Simple  Larceny. 

Simple  larceny  is  the  felonious  taking  and  carrying  away 
of  the  personal  goods  of  another.  It  may  be  either  grand 
or  petit  larceny;  grand  larceny  when  the  value  of  the  goods 
stolen  exceeds  twenty  dollars  in  value,  and  petit  larceny 
when  the  value  does  not  exceed  that  amount. 
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1st — Of  the  Taking. 
2d — Of  the  Carrying  Away. 
3d — Of  the  Intent. 

4th — As  TO  THE  Goods  of  Which  Larceny  May  Be 
Committed. 

5th — Of  the  Ownership. 

1st — Of  the  Taking. 

It  must  be  a  taking.  This  implies  the  consent  of  the 
owner  to  be  wanting.  Therefore,  no  deHvery  of  the  goods 
from  the  owner  to  the  offender,  upon  trust,  can  ground  a 
larceny.  As  if  A  lends  B  a  horse,  and  he  rides  away  with 
him;  or,  if  I  send  goods  by  a  carrier  and  he  carries  them 
away;  these  are  no  larcenies.  But  if  the  carrier  opens  a 
bale  or  pack  of  goods  or  pierces  a  vessel  of  wine  and  takes 
away  part  thereof,  or  if  he  carries  it  to  the  place  appointed 
and  afterwards  takes  away  the  whole,  these  are  larcenies ; 
for  here  the  intent  to  steal  is  manifest;  since,  in  the  first 
case,  he  had  otherwise  no  inducement  to  open  the  goods, 
and,  in  the  second,  the  trust  was  determined,  the  delivery 
having  taken  its  effect.  But  mere  nondelivery  shall  not,  of 
course,  be  intended  to  arise  from  a  felonious  design,  since 
that  may  happen  from  a  variety  of  other  incidents.  Neither 
by  the  common  law  was  it  larceny  in  any  servant  to  run 
away  with  the  goods  committed  to  him  to  keep,  but  only  a 
breach  of  civil  trust.  But  if  he  had  not  the  possession,  but 
only  the  care  and  oversight  of  the  goods,  as  the  butler  of 
the  plate,  the  shepherd  of  the  sheep  and  the  like,  the  embez- 
zlement of  them  is  felony  at  common  law.  So  if  a  guest 
robs  his  inn  or  tavern  of  a  piece  of  plate  it  is  larceny ;  for 
he  hath  not  the  possession  delivered  to  him,  but  merely  the 
use,and  so  it  is  declared  to  be  by  Statute  3  and  4,  W.  M., 
c.  9,  if  a  lodger  runs  away  with  goods  from  his  ready  fur- 
nished lodgings. — 4th  Bl.  Com.,  230. 

Breach  of  Trust. — The  above  has  been  modified  by  stat- 
ute. Now,  any  person  committing  a  breach  of  trust  with  a 
fraudulent  intention  shall  be  held  guilty  of  larceny;  and  so 
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shall  any  person  who  shall  hire  or  counsel  any  other  person 
to  commit  a  breach  of  trust  with  a  fraudulent  intention. — 
Crim.  Code,  Sec.  188. 

Construed. — As  applying  not  only  to  cases  which  the  common  law  did 
not  reach,  but  also  to  cases  where  a  fraudulent  appropriation  did  con- 
stitute larceny  at  common  law. — State  v.  Shirer,  20  S.  C,  392.  Merely 
extends  the  crime  of  larceny  at  common  law. — State  v.  Butler,  21 
S.  C,  353. 

There  is  one  case  in  which  it  has  been  holden  that  the 
taking  will  not  amount  to  a  larceny,  though  it  be  accom- 
panied with  the  intent  to  steal;  namely,  where  the  taking  is 
by  a  finding  of  the  property.  Thus,  it  is  laid  down  in  the 
books  that  if  one  lose  his  goods  and  another  find  them, 
though  he  convert  them,  with  an  intent  to  steal,  to  his  own 
use,  yet  it  is  no  larceny,  for  the  first  taking  was  lawful. 
And  again,  if  A  find  the  purse  of  B  in  the  highway  and  take 
it  and  carry  it  away,  with  all  the  circumstances  that  usually 
prove  the  intent  to  steal,  as  denying  it,  or  secreting  it,  yet  it 
is  not  felony.  But  though  when  the  particular  circum- 
stances of  any  case  furnish  a  presumption  of  an  intended 
dereliction  of  treasure  trove,  or  waif,  or  stray  on  the  part 
of  the  owner,  no  larceny  can  be  committed  by  taking  them 
before  seizure  by  the  lord;  yet,  in  other  cases,  the  doctrine 
of  a  taking,  by  finding,  must  be  admitted  with  great  limita- 
tion, and  must  be  understood  to  apply  only  where  the  finder 
really  believes  the  goods  to  have  been  lost  by  the  owners, 
and  does  not  color  a  felonious  taking  under  such  a  pretense. 
—3  Russell,  101. 

Thus,  where  the  prisoner  found  a  sum  of  money  on  the 
highway,  which  he  soon  after  converted  to  his  own  use, 
with  various  circumstances  of  fraud  and  concealment,  it  was 
held  "that  if  the  prisoner  at  the  time  of  finding  the  pocket- 
book,  and  before  he  removed  the  money,  knevi^  it  to  be  the 
property  of  the  prosecutor,"  the  conversion,  under  the  cir- 
cumstances, would  be  larceny. — State  v.  Ferguson,  2  Mc- 
Mullan,  502. 
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The  following  cases  also  show  that  the  taking  aninio 
fiirandi  of  goods  which  have  been  found  by  the  party  may 
amount  to  larceny: 

A  gentleman  left  a  trunk  in  a  hackney  coach  and  the 
coachman  took  it  and  converted  it  to  his  own  use.  This 
was  holden  to  be  felony,  on  the  ground  that  the  coachman 
must  have  known  where  he  took  up  the  gentleman  and  his 
trunk,  and  where  he  set  him  down,  and  that  he  ought,  there- 
fore, to  have  restored  it  to  him. 

In  a  late  case  where  the  prisoner  was  indicted  for  steal- 
ing a  box  containing  a  quantity  of  wearing  apparel  and  two 
bonds,  it  appeared  that  he  was  a  hackney  coachman,  and 
that  he  took  up  the  prosecutor,  with  several  trunks  and 
packages,  amongst  which  was  the  box  in  question,  at  an 
hotel  in  the  Adelphi,  and  set  him  down  in  Orchard  street, 
Portman  Square,  where  all  the  articles  were  taken  out  of 
the  coach  by  the  prisoner  and  the  prosecutor's  servant, 
except  this  box,  which  was  corded,  and  had  been  deposited 
under  the  seat  of  the  coach.  The  prisoner  received  his  fare 
and  drove  away,  after  which,  in  a  few  minutes,  the  box  was 
missed,  but  the  prisoner  and  the  coach  were  quite  gone, 
and  it  was  not  till  several  days  had  elapsed,  and  after  hand- 
bills had  been  dispersed  and  advertisements  inserted  in  pub- 
lic prints,  offering  a  reward  to  any  person  who  should  bring 
home  the  box,  that  the  prisoner  was  apprehended.  The  box 
was  then  found  at  the  house  of  a  Jew,  to  which  the  prisoner 
said  he  had  taken  it,  but  it  was  uncorded,  the  hasps  of  it 
were  forced  off,  and  it  contained  only  a  part  of  the  property 
which  was  in  it  when  it  was  lost,  the  two  bonds  and  several 
of  the  articles  mentioned  in  the  indictment  having  been 
taken  away.  The  case  was  left  to  the  jury  to  consider 
whether  they  were  satisfied  that  the  prisoner  had  uncorded 
the  box,  not  merely  from  a  natural,  though  idle  curiosity, 
but  with  an  intention  to  embezzle  some  part  of  its  contents ; 
'and  they  were  of  opinion  that  he  uncorded  the  box  and 
destroyed  the  papers  with  an  intent  to  embezzle  the  goods 
found  in  the  box.  They  accordingly  found  him  guilty,  and 
30— M. 
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the  case  being  reserved  for  the  consideration  of  the  twelve 
judges,  a  majority  of  them  were  of  opinion  that  the  con- 
viction was  proper. — 2  Russell,  101. 

The  doctrine  as  to  a  felonious  taking  of  goods,  which 
have  been  found  by  the  party,  was  further  confirmed  in  two 
more  recent  cases.  In  the  first  of  these  cases  it  appeared 
that  a  pocketbook,  containing  bank  notes,  had  been  found 
by  the  prisoner  in  the  highway,  and  afterwards  converted 
by  him  to  his  own  use.  Upon  which,  Lawrence,  J., 
observed,  that  if  the  party  finding  property  in  such  manner, 
knows  the  owner  of  it,  or  if  there  be  any  mark  upon  it  by 
which  the  owner  can  be  ascertained,  and  the  party,  instead 
of  restoring  the  property,  converts  it  to  his  own  use,  such 
conversion  will  constitute  a  felonious  taking.  And  in  the 
subsequent  case,  the  two  prisoners  (father  and  son)  were 
convicted  of  stealing  a  bill  of  exchange,  upon  evidence  of 
their  having  found  and  converted  it  to  their  own  use,  by 
endeavoring  to  negotiate  it.  Gibbs,  J.,  stated  to  the  jury, 
that  it  was  the  duty  of  every  man  who  found  the  property 
of  another,  to  use  all  diligence  to  find  the  owner,  and  not 
to  conceal  the  property  (which  was  actually  stealing  it), 
and  appropriate  it  to  his  own  use. — 2  Russell,  102. 

The  prospector  having  been  inveigled  by  sharpers  to  act 
with  them,  and  suffered  by  them  to  win  in  the  first  instance, 
was  afterwards  stripped  of  a  large  sum,  by  losing  a  bet ;  and 
the  whole  transaction  was  found. by  the  jury  to  have  been  a 
preconcerted  scheme  to  get  the  prosecutor's  money;  but  it 
was  holden  not  to  be  a  felonious  taking,  as  the  prosecutor 
parted  with  the  property  in  his  money  under  an  idea  that 
it  had  been  won  fairly. — Nicholson's  Case,  2  Russell,  111. 

The  prisoner,  with  some  accomplices,  being  in  company 
with  the  prosecutor,  pretended  to  find  a  valuable  ring.  The 
prosecutor  was  to  have  a  share  of  the  pretended  value  of  it, 
and  was  prevailed  upon  to  deposit  his  watch,  etc.,  and  to 
take  the  ring  until  his  share  of  the  value  should  be  paid. 
The  accomplices  of  the  prisoner  made  off  with  the  watch, 
etc.,  and  the  ring  proved  to  be  of  the  value  only  of  ten 
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shillings.  It  was  left  to  the  jury  to  say  whether  this  was 
done  with  a  preconcerted  plan  to  obtain  the  watch,  etc.,  and 
the  prisoner  was  found  guilty. — Patch's  Case,  Ibid,  124. 

Where  the  prisoner  induced  the  prosecutor  to  deliver 
twenty  guineas  and  four  doubloons,  by  way  of  pledge  for  a 
counterfeit  jewel,  pretended  to  be  found,  with  intent  to  steal 
the  money,  it  was  holden  to  be  larceny. — Moore's  Case, 
Ibid,  125. 

If  several  act  in  concert  to  steal  a  man's  goods,  and  he  is 
induced  by  fraud  to  trust  one  of  them  in  the  presence  of 
the  others,  with  the  possession  of  the  goods,  and  then 
another  of  the  party  entices  the  owner  away,  in  order  that 
the  party  who  has  obtained  such  possession  may  carry  the 
goods  away,  all  will  be  guilty  of  felony,  the  receipt  by  one 
under  such  circumstances  being  a  felonious  taking  by  all. — 
Ibid,  127. 

2d — Of  the  Carrying  Away. 

There  must  not  only  be  a  taking,  but  a  carrying  away; 
cepit  et  asportavit,  was  the  old  Latin.  A  bare  removal  from 
the  place  in  which  he  found  the  goods,  though  the  thief  does 
not  quite  make  ofif  with  them,  is  a  sufficient  asportation  or 
carrying  away.'  As  if  a  man  be  leading  another's  horse  out 
of  a  close,  and  be  apprehended  in  the  act;  or  if  a  guest,  steal- 
ing goods  out  of  an  inn,  has  removed  them  from  his  cham- 
ber downstairs;  these  have  been  adjudged  sufficient  carry- 
ings away  to  constitute  a  larceny.  For,  if  a  thief  intending 
to  steal  plate,  take  it  out  of  a  chest  where  it  was  and  lays 
it  down  on  the  floor,  but  is  surprised  before  he  can  make 
his  escape  with  it,  this  is  larceny. — 4th  Bl.  Com.,  231. 

But  a  very  slight  asportation  will  suffice.  Thus,  to 
snatch  a  diamond  from  a  lady's  ear  which  is  instantly 
dropped  among  the  curls  of  her  hair,  to  remove  sheets  from 
a  bed  and  carry  them  into  an  adjoining  room,  to  take  plate 
from  a  trunk  and  lay  it  on  the  floor  with  intent  to  carry  it 
away,  and  to  remove  a  package  from  one  part  of  a  wagon 
to  another  with  a  view  to  steal  it,  have  respectively  been 
holden  to  be  felonies;  and  where  a  prisoner  had  lifted  up 
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a  bag  from  the  bottom  of  a  boot  of  a  coach,  but  was 
detected  before  he  had  got  it  out,  it  did  not  appear  that  it 
was  entirely  removed  from  the  space  it  at  first  occupied  in 
the  boot,  but  the  raising  it  from  the  bottom  had  completely 
removed  each  part  of  it  from  the  space  that  specific  part 
occupied ;  this  was  held  a  complete  asportation. — 4  Bl. 
Com.,  232;  Note. 

3d — Of  the  Intent. 

One  of  the  most  material  considerations  respecting  the 
taking  and  carrying  away  of  goods  necessary  to  constitute 
larceny  is  whether  the  fact  were  done  animo  fur  audi — 
"cum  animo  dico,  quia  sine  animo  furandi  non  cominit- 
tur."  The  ordinary  discovery  of  such  felonious  intent  is 
where  the  party  commits  the  fact  clandestinely,  or  upon  its 
being  laid  to  his  charge,  denies  it ;  but  this  is  by  no  means 
the  only  criterion  of  criminality,  for  in  cases  that  may 
amount  to  larceny,  the  variety  of  circumstances  is  so  great 
and  the  complications  thereof  so  mingled  that  it  is  impos- 
sible to  recount  all  those  which  may  evince  a  felonious 
intent  or  amnimuim  furandi.  It  is  useful  to  refer  to  those 
points  which  have  already  come  under  consideration,  but 
new  cases  will  continually  occur  in  which  the  feloni- 
ous intent  must  be  left  upon  the  particular  circumstances 
to  the  due  and  attentive  consideration  of  the  Court  and 
jury,  who  will  not  forget  the  excellent  rule  that  in  doubt- 
ful cases  it  is  proper  rather  to  incline  to  acquittal  than  con- 
viction.— 2  Russell,  97. 

It  is  clear  that  the  taking,  though  wrongful,  may  only 
amount  to  a  trespass.  Thus,  if  a  man  takes  away  the  goods 
of  another,  openly  before  him  or  other  persons,  otherwise 
than  by  apparent  robbery,  this  carries  with  it  an  evidence 
only  of  a  trespass,  because  done  only  in  the  presence  of  the 
owner  or  of  other  persons  who  are  known  to  the  owner. 
And  the  evidence  of  its  being  only  a  trespass  will  be  strong 
when  a  person,  having  possessed  himself  of  the  goods  of 
another,  avows  the  fact  before  he  is  questioned.  Again,  if 
a  man  leaves  a  harrow  or  plow  in  a  field  and  another  per- 
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son  who  has  land  in  the  same  field  uses  those  instruments, 
and  having  done  with  them,  either  returns  them  to  the 
place  where  they  were  or  acquaints  the  owner  with  his  hav- 
ing taken  them,  this  is  no  felony,  but  at  most  a  trespass. 
And  the  same  conclusion  must  be  drawn  where  a  man  hav- 
ing cattle  upon  a  common  which  he  cannot  readily  find, 
takes  his  neighbor's  horse,  which  is  depasturing  on  the 
common,  rides  about  upon  it  to  find  his  cattle,  and  when 
he  has  done  with  it  turns  it  again  upon  the  common.  But 
the  case  will  not  be  so  clear  where  his  property  is  taken 
without  the  privity  or  leave  of  the  owner,  and  no  intention 
to  return  it  is  manifested  by  the  party  by  whom  it  is  taken. 
— Ibid. 

The  prisoners  took  two  horses  from  a  stable,  rode  them 
to  a  place  at  a  considerable  distance  and  there  left  them, 
proceeding  on  their  journey  on  foot,  and  the  jury  having 
found  that  the  horses  were  taken  by  the  prisoners  only  in 
order  to  ride  them,  and  afterwards  leave  them,  it  was  holden 
to  be  trespass  and  not  larceny. — Ih.,  Phillips  &  Strong's 
Case. 

A  taking  of  another's  property  may  also  be  by  mistake, 
arising  from  heedlessness  or  accident,  in  which  the  animus 
furandi  has  no  part.  Thus,  if  the  sheep  of  A  stray  from 
his  flock  to  the  flock  of  B,  and  B  drove  them  along  with 
his  own  flock,  and,  by  mistake,  without  knowing  or  taking- 
heed  of  the  difference,  shear  them,  it  is  no  felony.  But  if 
B  knew  them  to  be  the  sheep  of  another  person,  and  tried  to 
conceal  the  fact ;  if,  for  instance,  finding  another's  mark 
upon  them,  he  defaced  it,  and  put  his  own  mark  upon  them, 
this  would  be  evidence  of  felony.  And  a  like  conclusion 
may  be  drawn  when  a  party  having  possession  of  anoth- 
er's property  appears  desirous  of  concealing  it,  or  of  pre- 
venting the  inspection  of  the  owner,  or  of  any  person  who 
may  make  the  discovery;  or  where,  being  asked,  he  denies 
having  the  property,  though  it  is  clear  that  he  knew  of  its 
being  in  his  possession.     On  the  other  hand,  a  mode  of 
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conduct  of  a  different  description  in  these  several  respects 
will  be  evidence  to  rebut  any  felonious  intent. — Ibid. 

The  circumstances  of  the  goods  being  taken  on  a  claim 
of  right  may  also  negative  any  animus  fiirandi.  In  one 
instance,  indeed,  a  man  may  be  guilty  of  felony  in  taking 
his  own  goods;  namely,  when  having  bailed  them  to 
another  person,  he  afterwards  steals  them  from  such  per- 
son, in  order  to  charge  him  for  them  in  an  action,  or  robs 
the  other  person  of  them  in  order  to  charge  the  hundred. 
But  regularly  a  man  cannot  commit  felony  of  goods  wherein 
he  has  a  property.  Thus,  if  A  take  away  the  trees  of 
B  and  cut  them  into  boards,  or  if  A  take  the  cloth  of  B 
and  make  it  into  a  doublet,  B  may  take  the  boards  or  the 
cloth,  and  it  will  not  be  felony.  So  if  A  takes  the  hay  or 
corn  of  B  and  mingle  it  with  his  own  heap  or  cock,  or  take 
B's  cloth  and  embroider  it,  B  may  retake  the  whole  heap 
of  corn  or  cock  of  hay  (at  least  so  much  as  cannot  be 
easily  distinguished  from  his  own)  and  the  garment  with 
the  embroidery,  and  such  retaking  shall  be  no  felony. — Ibid. 

4th — Op  the  Goods  of  Which  Larceny  May  Be  Com- 
mitted. 

By  the  common  law  larceny  cannot  be  committed  of 
things  which  savor  of  the  realty,  and  are,  at  the  time  they 
are  taken,  a  part  of  the  freehold,  whether  they  are  of  the 
substance  of  the  land,  as  lead  or  other  minerals,  of  the  pro- 
duce of  the  land,  as  trees,  corn,  grass,  apples  or  other 
fruits  or  things  affixed  to  the  land,  as  buildings  and  arti- 
cles, such  as  lead,  etc.,  annexed  to  buildings.  The  sever- 
ance and  taking  of  things  of  this  description  is,  at  common 
law,  only  a  trespass.  One  reason  for  which  doctrine 
(though  it  does  not  apply  to  the  whole  of  the  articles  which 
have  been  enumerated)  is  said  to  be  that  things  which  are 
a  part  of  the  freehold,  being  usually  more  difficult  to 
remove,  are  less  liable  to  be  stolen;  possibly,  also,  the  doc- 
trine may  have  proceeded  upon  certain  subtleties  in  the 
legal   notions  of  our  ancestors;   and   it  may,   perhaps,   in 
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some  measure,  have  originated  in  the  greater  security 
from  private  depredations  of  the  things  which  were  part 
of  the  freehold  than  of  those  which  were  merely  personal, 
in  the  earlier  times,  when  articles  of  provisions  and  other 
personal  chattels  (frequently  the  most  valuable)  were  car- 
ried from  place  to  place  by  the  individual  tenants  in  that 
attendance  in  camp  which  was  exacted  by  their  miUtary  ten- 
ures.—2  Russell,  136. 

But  things,  though  they  savor  of  the  realty,  may  become 
the  subjects  of  larceny  by  being  severed  from  the  freehold; 
thus,  if  stones  be  dug  out  of  a  quarry,  wood  be  cut,  fruit 
be  gathered  or  grass  be  cut,  larceny  may  be  committed  of 
them;  and  thus  will  be  the  case,  not  only  when  they  have 
been  severed  by  the  owner,  but  also  by  the  thief  himself,  if 
there  be  an  interval  between  his  severing  and  taking  them 
away,  so  that  it  cannot  be  considered  as  one  continued  act. 
If,  therefore,  the  thief  sever  them  at  one  time,  whereby  the 
trespass  is  completed,  and  they  are  converted  into  personal 
chattels,  in  the  constructive  possession  of  him  on  whose  soil 
they  are  left  or  laid,  and  come  again  at  another  time  when 
they  are  turned  into  personalty  and  take  them  away,  it  is 
larceny.  Thus,  though  "if  a  thief  severs  a  copper  and 
instantly  carries  it  off  it  is  no  felony  at  common  law ;  yet  if 
he  let  it  remain  after  it  is  severed  any  time,  then  the 
removal  of  it  becomes  a  felony  if  he  comes  back  and  takes 
it,  and  so  of  a  tree  which  has  been  some  time  severed." — 
lb.,  Sec.  137. 

Larceny  of  Bonds,  Etc. — The  stealing  or  taking  by  rob- 
bery of  any  bond,  warrant,  bill  or  promissory  note  for  the 
payment,  or  securing  the  payment  of  any  money,  being  the 
property  of  any  other  person  or  of  any  corporation,  not- 
withstanding any  of  the  said  particulars  are  termed  in  law  a 
chose  in  action,  shall  be  deemed  and  construed  to  be  a  felony 
if  of,  or  above,  the  value  of  twenty  dollars,  and  a  misde- 
meanor if  below  the  value  of  twenty  dollars;  and  such 
offender  shall  suffer  such  punishment  as  if  he  had  stolen 
other  goods  of  the  like  value  with  the  moneys  due  on  such 
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bond,  warrant,  bill  or  note,  respectively,  or  secured  thereby 
and  remaining  unsatisfied. — Crim.  Code,  Sec.  181. 

The  taking  need  not  be  by  robbery. — State  v.  Cassados,  2  N.  &  McC, 
91.     Bank  bills  included  in  statute. — Ibid. 

Stealing  Boats,  Etc. — Whoever  shall  steal,  take  away  or 
let  loose  any  boat,  periauger  or  canoe,  or  steal  or  take  away 
any  grappling,  painter,  rope,  sail  or  oar  from  any  landing 
or  place  whatsoever  where  the  owners  or  persons  in  whose 
ser\ace  or  employ  they  were  last  had,  made  fast  or  laid,  the 
same  (except  all  boats  or  canoes  as  are  let  loose  from 
another  boat,  canoe  or  vessel)  shall  be  liable  to  such  fine  or 
fines  as  the  Court  of  Sessions  shall  impose  in  its  discretion 
if  the  matter  of  fact  be  felony  or  larceny,  and  make  good 
to  the  person  or  persons  injured  all  damages  they  shall  sus- 
tain.— Ibid,  Sec.  182. 

Larceny  of  Growing  Crops. — Whoever  shall  steal  from 
the  field  any  grain,  cotton  or  vegetables,  whether  severed 
from  the  freehold  or  not,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by 
imprisonment  for  not  more  than  five  years,  or  by  a  fine  of 
not  more  than  five  hundred  dollars;  except  that  when  the 
amount  stolen  shall  not  exceed  ten  dollars  in  value,  the  pun- 
ishment shall  be  by  imprisonment  for  not  more  than  thirty 
days  nor  less  than  twenty  days,  or  by  a  fine  of  not  more 
than  one  hundred  nor  less  than  fifty  dollars. — lb.,  Sec.  221. 

Whoever  shall  steal  from  the  premises  of  another  any 
melons  or  fruits,  whether  severed  from  the  freehold  or  not, 
shall  be  deeemd  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  shall  be  punished  by  imprisonment  for  not 
more  than  thirty  days,  or  by  fine  of  not  more  than  fifty  dol- 
lars.—/6.,  Sec.  218. 

Of  Live  Stock. — ^Any  person  found  guilty  of  the  larceny 
of  any  horse,  mule,  cow,  hog  or  any  other  live  stock,  shall 
suflFer  imprisonment  in  the  State  penitentiary,  at  hard  labor, 
for  a  period  of  not  less  than  one  year  nor  more  than  ten 
years,  and  such  fine  as  the  Court,  in  its  discretion,  may  see 
fit  to  impose. — lb..  Sec.  183. 
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Of  Bicycles. — The  larceny  of  any  bicycle  shall  be  punish- 
able, as  prescribed  in  the  last  preceding  section  for  the  lar- 
ceny of  live  stock. — lb.,  Sec.  184. 

Of  Furniture,  Etc.,  From  Lodgings. — Whoever  shall  take 
away,  with  intent  to  steal,  embezzle  or  purloin,  any  chattel, 
bedding  or  furniture,  which  by  contract  or  agreement  he  is 
to  use,  or  shall  be  let  to  him  to  use,  in  or  with  lodging,  such 
taking,  embezzling  or  purloining  shall  be,  to  all  intents  and 
purposes,  taken,  reputed  and  adjudged  to  be  larceny  and 
felony,  and  the  offender  shall  suffer  as  in  case  of  felony. — 
lb.,  Sec.  185. 

From  the  Person  or  House. — The  offense  of  privily  steal- 
ing from  the  person  or  of  privily  entering  and  stealing  from 
any  house  in  the  nighttime  or  daytime,  shall  in  all  cases  be 
deemed  and  adjudged  grand  larceny,  and  subject  to  the 
same  punishment. — lb.,  Sec.  186. 

With  regard  to  domestic  animals,  such  as  horses,  oxen, 
sheep  and  the  like,  there  is  no  doubt  whatever  that  they  were 
the  subjects  of  larceny  at  common  law.  Domestic  birds, 
also,  as  ducks,  hens,  geese,  turkeys,  peacocks,  etc.,  are  clearly 
the  subjects  of  larceny.  So,  also,  larceny  may  be  committed 
of  their  eggs  or  young. — 2  Russell,  150. 

And  as  the  stealing  of  such  animals  is  larceny,  it  is  also 
larceny  to  steal  the  produce  of  them,  though  taken  from  the 
living  animals.  Upon  this  ground  it  was  holden  by  all  the 
Judges,  on  a  case  reserved  for  their  opinion,  that  milking 
a  cow  at  pasture  and  stealing  the  milk,  was  larceny.  And  it 
has  also  been  holden  that  larceny  may  be  committed  by  pull- 
ing wool  from  the  bodies  of  live  sheep  and  lambs  with  a 
felonious  intent. — Ibid. 

Where  the  animals  or  other  creatures  are  not  domestic, 
but  are  ferae  naturae,  larceny  may,  notwithstanding,  be  com- 
mitted of  them,  if  they  are  fit  for  the  food  of  man,  and 
dead,  reclaimed,  and  known  to  be  so,  or  confined.  Thus,  if 
hares  or  deer  be  so  enclosed  in  a  park  that  they  may  be 
taken  at  pleasure ;  or  fish  in  a  trunk  or  net,  or,  as  it  seems, 
in  any  other  enclosed  place  which  is  private  property,  and 
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where  they  may  be  taken  at  any  time,  at  the  pleasure  of  the 
owner;  or  pheasants  and  partridges  be  confined  in  a  mew, 
or  pigeons  be  shut  up  in  a  pigeon  house,  or  swans  be  marked 
and  pinioned  or  (though  unmarked)  be  kept  tame  in  a 
moat,  pond  or  private  river;  of  if  any  of  these  creatures  be 
dead  and  in  the  possession  of  any  one,  the  taking  of  them 
with  felonious  intent  will  be  larceny. — Ih.,  Sec.  151. 

But  a  different  doctrine  prevails  with  respect  to  animals 
and  other  creatures  ferae  naturae,  which  are  unreclaimed, 
as  it  is  considered  that  no  person  has  a  sufficient  property  in 
them  to  support  an  indictment  for  larceny.  Thus,  larceny 
cannot  be  committed  of  deer,  hares  or  coons  in  a  forest, 
chase  or  warren;  of  fish  in  an  open  river  or  pond;  of  wild 
fowls,  when  at  their  natural  liberty;  of  old  pigeons,  out  of 
the  dove  house,  or  even  of  swans,  though  marked,  if  they 
range  out  of  the  royalty,  because  it  cannot  be  known  that 
they  belong  to  any  person.  But  larceny  may  be  committed 
of  the  flesh  or  skin  of  any  of  these  or  other  creatures  fit  for 
food  when  they  are  killed,  because  they  are  then  reduced  to 
a  state  in  which  a  right  of  property  in  them  may  be  claimed 
and  exercised. — Ibid. 

There  is  yet  another  kind  of  animals  to  be  noticed, 
namely,  those  which,  though  they  may  be  reclaimed,  are  not 
such  of  which  larceny  may  be  committed  by  reason  of  the 
baseness  of  their  nature.  And  others  which,  though  wild 
by  nature,  are  often  reclaimed  by  art  and  industry,  clearly 
fall  within  the  same  rule,  as  bears,  foxes,  apes,  monkeys, 
polecats,  ferrets  and  the  like.  The  reason  upon  which  this 
doctrine  appears  originally  to  have  proceeded  is  that  crea- 
tures of  this  kind,  for  the  most  part  wild  in  their  nature, 
and  not  serving,  when  reclaimed,  for  food,  but  only  for 
pleasure,  ought  not,  however  the  owner  may  value  them, 
to  be  so  highly  regarded  by  the  law  that  for  their  sakes  a 
man  should  die.  And  the  doctrine  extends  to  the  whelps 
or  young  of  such  animals;  the  rule  being  established  that 
where  no  felony  can  be  committed  of  any  creatures  that  are 
ferae  naturae,  though  tame  or  reclaimed,  it  cannot  be  com- 
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mitted  of  the  young  of  such  creatures  in  the  nest,  kennel  or 
den. — lb.,  Sec.  153. 

5th — Of  the  Ownership, 

Joint  tenants  or  tenants  in  common  have  not  an  owner- 
ship, as  against  each  other,  upon  which  an  indictment  for 
larceny  can  be  sustained. — 2  Russell,  154. 

Nor  has  a  husband  such  an  ownership  of  his  goods,  as 
against  his  wife,  that  she  or  any  one,  by  her  delivery,  may 
commit  larceny  of  them. — Ih.,  Sec.  155. 

A  man  may,  under  particular  circumstances,  be  guilty  of 
larceny  in  stealing  his  own  goods,  as  he  may  of  robbery  in 
taking  his  own  property  from  the  person  of  another.  If  A 
bail  goods  to  B,  and  afterwards  animo  furandi  take  the 
goods  from  B,  with  an  intent  to  charge  him  with  the  value 
of  them,  it  is  felony.  And  so  if  A,  having  delivered  money 
to  his  servant  to  carry  to  some  distant  place,  disguise  him- 
self and  rob  the  servant  on  the  road,  with  intent  to  charge 
the  hundred  with  the  loss,  according  to  the  provisions  of 
the  statute  it  will  be  robbery  in  A,  for  as  against  persons  so 
taking  even  their  own  goods  with  a  wicked  and  fraudulent 
intent  there  is  a  sufficient  temporary  special  property  in  the 
bailee  or  servant  to  support  an  indictment. — Ibid. 

The  real  owner  of  goods  will  not  be  deprived  either  of  the 
property  or  possession  in  law  of  them  by  a  felonious  taking. 
If,  therefore,  A  steal  the  goods  of  B,  and  afterwards  C  steal 
the  same  goods  from  A,  in  such  case  C  is  a  felon,  both  as 
to  A  and  as  to  B,  and  he  may  be  indicted  for  stealing  the 
goods  of  B.  Upon  this  subject  Gould,  J.,  in  delivering  the 
opinion  of  the  twelve  judges  in  a  modern  case,  said :  "It  is 
a  rule  of  law,  ec|ually  well  known  and  established,  that  the 
possession  of  the  true  owner  cannot  be  divested  by  a  tor- 
tuous taking;  and,  therefore,  if  a  person  unlawfully  take 
my  goods,  and  a  second  person  take  them  again  from  him, 
I  may,  if  the  goods  were  feloniously  taken,  indict  such  sec- 
ond person  for  the  theft,  and  allege  in  the  indictment  that 
the  goods  are  my  property;  because  these  acts  of  theft  do 
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no  change  the  possession  of  the  true  owner."  And  he  fur- 
ther stated  it  to  be  his  opinion  that  the  doctrine  would  also 
hold  where  the  goods  are  taken  from  the  possession  of  the 
true  owner  by  fraud;  as  otherwise  a  man  might  derive  an 
advantage  from  his  own  wrong. — 2  Russell,  15G. 

There  is  no  doubt  that  there  may  be  a  sufficient  owner- 
ship of  the  goods  stolen  in  a  person  who  has  only  a  special 
property  in  them,  and  that  they  may  be  laid  as  the  goods 
and  chattels  of  such  person  in  the  indictment.  A  lessee  for 
years,  a  bailee,  a  pawnee,  a  carrier  and  the  like,  have  such 
special  property,  and  the  indictment  will  be  good,  if  it  lay 
the  property  of  the  goods,  either  in  the  real  owners  or  in 
the  persons  having  only  such  special  property  in  them.  So 
where  goods  belonging  to  a  guest  at  an  inn  are  stolen  they 
may  be  said  to  be  the  property  either  of  the  innkeeper  or 
the  guest.  And  linen  stolen  from  a  washerwoman,  by  whom 
it  was  taken  in  to  wash  in  the  course  of  her  business,  may 
be  laid  as  her  goods.  In  cases  of  this  kind  it  is  considered 
that  the  parties  have  a  possessory  property,  being  answer- 
able to  their  employers,  and  being  capable  of  maintaining  an 
appeal  of  robbery  or  larceny  and  having  restitution.  It  has 
also  been  holden  that  an  agister  of  cattle  has  such  a  special 
property  in  them  that  they  may  be  laid  as  his  goods  in  the 
indictment.  When  this  case  was  referred  to  the  Judges, 
after  the  conviction  of  the  prisoner,  there  was  at  first  some 
doubt  upon  the  point,  one  of  the  Judges  observing  that  an 
agister  of  cattle  is  not  liable  for  them  at  all  events,  like  an 
innkeeper  for  the  goods  of  his  guest;  but  ultimately  all  the 
Judges  agreed  that  the  conviction  was  right. — Ih.,  Sec.  157. 

Clothes  and  other  necessaries  provided  for  children  by 
their  parents  are  often  laid  to  be  the  property  of  the  parents, 
especially  while  the  children  are  of  tender  age,  but  it  is 
holden  good  either  way.  There  are  cases,  however,  of 
exclusive  property  in  the  children.  Thus,  in  case  where  the 
prisoner  was  charged  with  stealing  wearing  apparel,  the 
property  of  John  Wilson,  and  it  appeared  in  evidence  that 
the  wearing  apparel  had  been  furnished  by  John  Wilson  to 
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his  son  George,  and  that  the  son  was  nineteen  years  of  age, 
and  bound  apprentice  to  his  father,  who  had  covenanted  to 
find  him  in  clothing,  the  Court  held  that  the  indictment  was 
defective  and  that  the  wearing  apparel  was  exclusively  the 
property  of  the  son,  who  had  been  furnished  with  it  in  pur- 
suance of  the  condition  of  the  indentures. — lb.,  Sec.  160. 

But,  further,  it  is  well  settled  that  larceny  may  be  com- 
mitted by  stealing  goods,  the  owner  of  which  is  not  known, 
and  that  it  may  be  stated  in  the  indictment  that  the  things 
stolen  were  the  goods  of  a  person  unknown.  But  upon  pros- 
ecutions of  this  kind  some  proof  must  be  given  sufficient 
to  raise  a  reasonable  presumption  that  the  taking  was  feloni- 
ous, or  invito  domino;  and  Lord  Hale,  C.  J.,  said  that  he 
never  would  convict  any  person  for  stealing  the  goods 
cujusdam  ignoti  merely  because  the  person  would  not  give 
an  account  how  he  came  by  them,  unless  there  were  proof 
made  that  a  felony  had  been  committed  of  those  goods.  It 
is  said,  therefore,  with  respect  to  these  cases,  that  the  true 
ground  upon  which  persons  so  indicted  may,  in  any  instance, 
claim  to  be  acquitted  when  the  other  facts  necessary  to  con- 
stitute the  crime  of  larceny  appear  upon  the  evidence,  seem 
to  be  a  want  of  the  proper  proof  that  the  taking  was  feloni- 
ous, or  invito  domino,  and  not  want  of  any  property  in  the 
true  owner,  who,  by  losing  his  goods,  does  not  lose  his  prop- 
erty in  them  until  seizure  by  some  other  person  having  a 
right  to  seize  in  such  cases. — Ih.,  Sec.  162. 

It  should  be  well  obsei-ved,  however,  with  respect  to  pros- 
ecutions for  stealing  goods  of  a  person  unknown,  that  an 
indictment,  alleging  the  goods  to  be  the  property  of  a  per- 
son unknown,  will  be  improper  if  the  owner  be  really 
known;  and  in  such  case  the  prisoner  must  be  discharged 
if  the  indictment  so  framed,  and  tried  upon  a  new  one,  for 
stealing  the  goods  of  the  owner  by  name.  In  a  case  where 
the  prisoner  was  charged  with  stealing  a  box  of  goods  from 
a  stage  coach,  one  of  the  counts  of  the  indictment,  which 
stated  the  box  to  be  the  property  of  persons  unknown,  was 
rejected  by  the  Court  on  the  ground  that  when  it  was  in  the 
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power  of  a  pleader  to  state  a  legal  proprietor,  as  in  this 
case,  by  laying  the  property  to  be  in  persons  from  whom  aiid 
to  whom  the  goods  were  sent,  it  was  improper  to  lay  the 
property  as  belonging  to  persons  unknown. — Ihid. 

II — Mixed,  or  Compound  Larceny. 

Mixed,  or  compound  larceny,  is  such  as  has  all  the  prop- 
erties of  simple  larceny,  but  is  accompanied  with  either  one 
or  both  of  the  aggravations  of  a  taking  from  one's  house 
or  person. — 4  Bl.  Com.,  241. 

Larceny  from  the  person  is  either. 

1st — By  Open  Assault,  Usuai^ly  Cai^led  Robbery. 
2d — By  Privately  Stealing. 

1st — Of  Robbery. 

Definition. — Robbery  is  the  felonious  taking  of  money  or 
goods  of  any  value  from  the  person  of  another,  or  in  his 
presence,  by  violence  or  putting  in  fear. — 4  Bl.  Com.,  243. 

(i)  Of  the  Taking  From  the  Person  or  Presence  of  the 
Owner. 

(2)   Of  the  Violence  or  Putting  in  Fear. 
(2)   ^f  ^^^^  Punishment. 

(i)   Of  the  Taking  From  the  Person  or  Presence  of  the 

Owner. 

The  taking  need  not  be  immediately  from  the  person  of 
the  owner;  it  will  be  sufficient  if  it  be  in  his  presence. 
Therefore,  if  A,  upon  being  assaulted  by  a  thief,  throws  his 
purse  or  cloak  into  a  bush  and  the  thief  takes  it  up  and 
carries  it  away;  or  if,  while  A  is  flying  from  the  thief  he 
lets  fall  his  hat,  and  the  thief  takes  it  up  and  carries  it 
away,  such  taking  being  done  in  the  presence  of  A  will  be 
sufficient.  So,  if  the  thief  having  first  assaulted  A,  takes 
his  horse  standing  by  him ;  or  having  put  him  in  fear,  drives 
his  cattle  in  his  presence  out  of  his  pasture,  he  may  be  prop- 
erly sued  to  take  such  property  from  the  person  of  A,  for  he 
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takes  it  openly  and  before  his  face,  while  under  his  imme- 
diate and  personal  care  and  protection.  But  it  is  clear  that 
the  property  must  be  taken  in  the  presence  of  the  owner. 
And  where  it  appeared,  upon  a  special  verdict,  that  some 
thieves  gently  struck  the  prosecutor's  hand,  whereby  some 
money,  which  he  had  taken  from  his  pocket  to  give  change, 
fell  to  the  ground,  and  that,  upon  his  offering  to  take  it  up, 
the  thieves  threatened  to  knock  his  brains  out,  upon  which 
he  desisted  from  taking  up  the  money,  and  the  thieves  "then 
and  there  immediately"  took  it  up;  a  great  majority  of  the 
Judges  held  that  even  by  this  statement  it  was  not  sufficiently 
expressed  in  the  special  verdict  that  the  thieves  took  up  the 
money  in  the  sight  or  presence  of  the  owner,  and  that  they 
could  not  intend  it,  though  there  seemed  to  have  been  evi- 
dence enough  to  have  warranted  such  a  finding. — 2  Russell, 
66. 

(2)   Of  the  Violence  or  Putting  in  Fear. 

If  it  appear  that  the  property  be  taken  by  either  of  these 
means  against  the  will  of  the  party  such  taking  will  be  suffi- 
cient to  constitute  robbery.  The  principle,  indeed,  of  rob- 
bery, is  violence ;  but  it  has  been  often  holden  that  actual  vio- 
lence is  not  the  only  means  by  which  a  robbery  may  be 
effected,  but  that  it  may  also  be  effected  by  fear,  which  the 
law  considers  as  constructive  violence. — Ih.,  Sec.  67. 

With  respect  to  the  degree  of  actual  violence,  where  the 
taking  is  effected  by  that  means,  it  appears  to  be  well  set- 
tled that  a  sudden  taking  or  snatching  from  a  person 
unawares  is  not  sufficient.  Thus,  where  a  boy  was  carrying 
a  bundle  along  the  street  in  his  hand,  after  it  was  dark,  when 
the  prisoner  ran  past  him  and  snatched  it  suddenly  away,  it 
was  holden  that  the  act  was  done  not  with  the  degree  of 
force  and  terror  necessary  to  constitute  robbery.  And  the 
same  was  holden  in  a  case  where  it  appeared  that  as  two 
little  boys  were  carrying  a  parcel  of  cloth  to  one  of  the  inns 
at  Bath,  for  the  purpose  of  its  being  carried  by  stage  coach 
to  London,  the  prisoner  came  up  suddenly,  snatched  the 
cloth  from  the  hand  of  one  of  them  and  ran  off  with  it.   The 
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same  doctrine  was  also  holden  in  two  other  cases,  in  one  of 
which  the  hat  and  wig  of  a  gentleman  were  snatched  from 
his  head  in  the  street,  and  in  the  other,  an  umbrella  was 
snatched  suddenly  out  of  the  hand  of  a  woman  as  she  was 
walking  along  the  street.  But  if  any  injury  be  done  to  the 
person,  or  there  be  any  struggle  by  the  party  to  keep  pos- 
session of  the  property  before  it  be  taken  from  him,  there 
will  be  a  sufficient  actual  violence. 

Thus,  where  an  earring  was  snatched  from  a  lady's  ear, 
and  the  ear  torn  through  and  blood  drawn  by  the  force  used, 
it  was  holden  to  be  robbery.  So,  where  a  heavy  diamond 
pin,  with  a  corkscrew  stalk,  twisted  very  much  in  a  lady's 
hair,  which  was  close  frizzed  and  strongly  craped,  was 
snatched  out,  and  part  of  the  hair  torn  away  at  the  same 
time,  it  was  holden  that  this  was  a  sufficient  degree  of  vio- 
lence to  constitute  robbery.  And  in  a  case  where  it  appeared 
that  the  prisoner  snatched  at  a  sword  while  it  was  hanging 
at  a  gentleman's  side,  and  that  the  gentleman,  perceiving 
him  get  hold  of  the  sword,  instantly  laid  tight  hold  of  the 
scabbard,  which  occasioned  a  struggle  between  them,  in 
which  the  prisoner  got  possession  of  the  sword  and  took  it 
away,  the  Court  held  that  this  was  a  robbery. — lb.,  Sec.  68. 

Where  violence  is  made  use  of  to  obtain  the  property  with 
a  felonious  intent  it  seems  that  it  will  not  the  less  amount  to 
robbery  on  account  of  the  thief  having  recourse  to  some  col- 
orable or  specious  pretense,  in  order  the  better  to  effect  his 
purpose.  One  Merriam,  who  was  taking  cheeses  along  the 
highway  in  a  cart,  was  stopped  by  a  person  named  Hall,  who 
insisted  upon  seizing  them  for  want  of  a  permit.  This  was 
a  mere  pretense,  no  permit  being  necessary.  After  some 
altercation,  Merriman  and  Hall  agreed  to  go  before  a  Mag- 
istrate to  determine  the  matter,  and  during  Merriman's 
absence  other  persons  riotously  assembled,  on  account  of  the 
dearness  of  provisions,  and,  in  confederacy  with  Hall,  for 
the  purpose,  carried  away  the  goods.  It  was  objected  (upon 
an  action  against  the  hundred  on  the  statutes  of  hue  and 
cry)  that  this  was  no  robbery,  because  there  was  no  force, 
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but  Hew  it,  J.,  overruled  the  objection  and  left  the  case  to 
the  jury,  who  were  of  opinion  that  Hall's  conduct,  in  insist- 
ing upon  seizing  the  cheese  for  want  of  a  permit,  was  a 
mere  pretense  for  the  purpose  of  defrauding"  Merriman, 
and  found  that  the  offense  was  robbery,  which  was  after- 
wards confirmed  by  the  Court  of  King's  Bench,  on  a  motion 
for  a  new  trial. — Ibid. 

Gascoigne's  Case. — Where  a  bailiff  handcuffed  a  woman, 
under  pretense  of  carrying  her  to  prison  with  greater  safety, 
and  by  violence  extorted  money  from  her  when  so  hand- 
cuffed, it  was  holden  to  be  robbery. — Ibid. 

The  fear  of  injury  to  the  person  is  that  which  is  com- 
monly excited  on  the  commissions  of  this  offense,  and  where 
property  is  obtained  by  these  means  it  will  amount  to  rob- 
bery, though  there  be  no  great  degree  of  terror  or  affright 
in  the  party  robbed.  It  is  enough  if  the  fact  be  attended 
with  such  circumstances  of  terror ;  such  threatening  by  word 
or  gesture  as  in  common  experience  are  likely  to  create  an 
apprehension  of  danger  and  induce  a  man  to  part  with  his 
property  for  the  safety  of  his  person.  And  it  is  not  neces- 
sary that  actual  fear  should  be  strictly  and  precisely  proved, 
as  the  law  in  odium  spoliatoris  will  presume  fear  where 
there  appears  to  be  just  ground  for  it. — lb.,  Sec.  72. 

One  Norden,  having  been  informed  that  one  of  the  early 
stage  coaches  had  been  frequently  robbed  near  the  town  by 
a  single  highwayman,  resolved  to  use  his  endeavors  to 
apprehend  the  robber.  For  this  purpose  he  put  a  little 
money  and  a  pistol  into  his  pocket  and  attended  the  coach  in 
a  post  chaise  till  the  highwayman  came  up  to  the  company 
in  the  coach  and  to  him  and,  presenting  a  weapon,  demanded 
their  money.  Norden  gave  him  the  little  money  he  had 
about  him  and  then  jumped  out  of  the  chaise  with  the  pistol 
in  his  hand,  and,  with  the  assistance  of  some  others,  took 
the  highwayman.  This  was  holden  to  be  a  robbery  of  Nor- 
den.— Ibid. 

The  fear  necessary  to  constitute  the  crime  of  robbery  may 
exist,  though  the  property  be  taken  under  color  and  on  t!ie 

31— M. 
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pretense  of  a  purchase.  For,  if  a  person  by  force  or  threats 
compel  another  to  give  him  goods,  and  by  way  of  color 
oblige  him  to  take,  or  if  he  offer  less  than  the  value,  it  is 
robbery.  As  where  the  prisoner  took  a  quantity  of  wheat 
worth  eight  shillings,  and  forced  the  owner  to  take  thirteen 
pence  half  penny  for  it,  threatening  to  kill  her  if  she  refused, 
the  offense  was  clearly  holden  to  be  robbery  by  all  the  Judges 
upon  a  conference.  But  whether  the  forcing  of  a  chapman 
to  sell  his  wares,  and  giving  him  the  full  value  for  them, 
will  amount  to  a  robbery,  has  been  considered  as  doubtful. 
—Ibid. 

It  seems  that  fear  of  violence  to  the  person  of  a  child  of 
the  party  from  whom  property  is  demanded  will  fall  within 
the  same  consideration  as  if  the  fear  of  violence  to  the  per- 
son of  the  party  himself.  Thus,  where  a  case  was  put  in 
argument  of  a  man  walking  with  his  child  and  delivering 
his  money  to  another  person  upon  a  threat,  that  unless  he 
did  so  the  other  would  destroy  his  child,  Hotham,  B.,  said 
that  he  had  no  doubt  it  would  be  robbery.  And  in  a  subse- 
quent case  Eyre,  C.  J.,  said  that  a  man  might  be  said  to  take 
by  violence  who  deprived  the  other  of  the  power  of  resist- 
ance by  wdiatever  means  he  did  it,  and  that  he  saw  no  .-;en- 
sible  distinction  between  a  personal  violence  to  the  partv 
himself  and  the  case  put  by  one  of  the  Judges,  of  a  m.an 
holding  another's  child  over  a  river  and  threatening  to  throw 
it  in  unless  he  gave  him  money. — Ibid. 

The  cases  in  which  the  offense  of  robbery  has  been  com- 
mitted, by  means  of  a  fear  of  injury  to  the  property  of  the 
party,  are  principally  those  in  which  the  terror  excited  was 
of  the  probable  outrages  of  a  mob.  As  a  threat  to  tear  the 
mow^  of  corn  and  level  the  house  of  the  prosecutor ;  or  where 
money  is  extorted  by  the  prisoner  at  the  head  of  a  mob 
without  any  particular  threat  being  expressed ;  or  by  threat 
of  destroying  the  house,  or  by  threat  of  taking  corn  away, 
by  which  the  prosecutor  was  compelled  to  sell  it  for  less  than 
its  value ;  or  where  monev  is  obtained  bv  a  threat  that  the 
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house  of  the  prosecutor  should  be  pulled  down  by  a  mob  at 
a  future  time. — lb.,  Sees.  72  and  74. 

The  cases  of  robbery  in  which  the  robbery  has  been 
obtained  by  means  of  a  fear  being  excited  of  injury  to  the 
character  of  the  party  robbed,  appear  to  be  all  of  one  descrip- 
tion. Indeed,  it  has  been  said  that  the  terror  that  leads  a 
party  to  apprehend  an  injury  to  his  character  has  never  been 
deemed  sufficient  to  support  an  indictment  for  robbery, 
except  in  the  particular  instance  of  its  being  excited  by 
means  of  insinuations  against,  or  threats  to  destroy  the  char- 
acter of  the  party  pillaged,  by  accusing  him  of  sodomitical 
practices.  The  fear  of  being  sent  to  prison  is  not  alone  a 
sufficient  ground  of  terror  to  constitute  robbery — lb.,  Sec. 
75. 

But  parting  with  property  upon  the  charge  of  an  unnat- 
ural crime  will  not  make  the  taking  a  robbery  if  it  is  parted 
with  not  from  fear  or  loss  of  character,  but  for  the  purpose 
of  prosecuting  the  offender.  The  prisoner  applied  to  Fry  to 
lend  him  ten  shillings,  and  upon  his  refusal  threatened  to 
charge  him  with  an  unnatural  crime,  and  got  from  him  one 
pound  ten  shillings.  Fry  parted  with  it  from  an  anxiety 
that  his  master's  family  might  not  be  disturbed,  and  in 
expectation  that  he  might  secure  the  prisoner,  and  he  imme- 
diately stated  the  circumstances  to  his  master  and  to  a 
friend,  and  planned  with  them  what  he  should  do  in  case 
of  the  prisoner  applying  again.  The  prisoner  did  apply 
again,  and  Fry  fixed  to  meet  him,  marked  some  money, 
engaged  a  constable  and,  having  met  the  prisoner,  gave  him 
the  money  and  had  him  apprehended.  He  parted  Avith  his 
money  in  order  that  he  might  prosecute,  because  he  knew 
himself  innocent,  and  not  from  the  threats.  Upon  a  case 
reserved  the  Judges  held  that  his  taking  did  not  constitute 
a  robbery,  and  the  prisoner  was  recommended  for  a  limited 
pardon. — Ih.,  Sec.  87. 

(3)   ^f  ^^^  Punishment. 
By  23d  Henry  VIH,  C.  1st,  and  by  3  and  4  W.  and  M., 
C.  9,  robbery  in  a  dwelling  house  or  in  or  near  a  highway,  is 
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felony,  and  was  punished  with  death,  without  benefit  of 
clergy.  This  offense  is  now  punished  by  imprisonment  in 
the  State  penitentiary. 

Privily  Stealing  From  the  Person  or  House. — The  offense 
of  privily  stealing  from  the  person  or  of  privily  entering 
and  stealing  from  any  house,  in  the  nighttime  or  daytime, 
shall  in  all  cases  be  deemed  and  adjudged  grand  larceny, 
and  subject  to  the  same  punishment. — Crim.  Code,  Sec.  186. 

Forms, 
form   no.   151.— warrant   of   arrest   for   simple 

LARCENY. 

THE  STATE  OF  SOUTH  CAROLINA,    ) 
County  of ( 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 

To  Any  Lawful  Constable: 
Whereas,  complaint  upon  oath  has  been  made  unto  me  by  C.  D.,  that 

at ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  A.  D.  19 ,  one  E.   F.   did   feloniously  steal 

and  carry  away  (here  state  what),  of  the  value  of  about dollars, 

of  the  proper  goods  and  chattels  of  him  (or  her),  the  said  C.  D. 

These  are,  therefore,  to  command  you  to  apprehend  the  said  defend- 
ant, E.  F.,  and  bring before  me,  to  be  dealt  with  according  to  law. 

Given    under    mj'    hand    and    seal,    this day    of , 

A.  D.  19 . 

A.  B.  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Personally  appeared   before  me,   A.   B.,   a  Magistrate  in   and   for  the 
said  County  and  the  said  State,  C.  D.,  who,  being  duly  sworn,  says:  That 

at ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  A.  D.  19 ,  one  E.   F.  did   feloniously  steal 

and   carry   away    (here   state  what,   describing   the   same),   of   the   value 

of dollars,  of  the  proper  goods  and  chattels  of  him   (or  her),  the 

said  C.  D. 

That  X.,  Y.  and  Z.  are  material  witnesses  thereto. 

C.  D. 

Sworn  to  before  me,  this day  of ,  19 . 

A.  B.',  Magistrate. 
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LIBEL. 

A  libel  is  such  an  immodest,  indecent  and  immoral  publi- 
cation as  tends  to  corrupt  the  mind  and  destroy  the  love 
of  decency,  morality  and  good  order;  or,  it  is  a  malicious 
defamation  of  any  person  made  public  by  printing,  writ- 
ing, signs  or  pictures,  tending  to  blacken  the  memory  of 
the  dead,  with  intent  to  provoke  the  living,  or  to  injure  the 
reputation  of  the  living,  provoke  him  to  wrath,  or  expose 
him  to  hatred,  contempt  or  ridicule. — 1st  Russ.,  209,  and 
6th  Am.  C.  L.,  435. 

1st — Difference  Between  Libee  and  Slander. 

2d — Libelous  Words  and  Mode  of  Expression. 

3d — Of  the  Publication,  and  Persons  Concerned 
Therein. 

4th — The  Circumstance  Which  Will  Prevent  a 
Publication  from  Being  Libelous. 

5th — Of  the  Malice. 

6th — Of  the  Punishment. 

1st — Difference  Between  Libel  and  Slander. 

It  does  not  follow  that  the  libel  is  not  actionable,  because 
words  of  similar  import,  when  spoken,  are  held  not  to  be 
so;  for  the  rule  with  respect  to  written  slander  is  different 
from  that  which  prevails  when  it  is  only  verbal.  Words 
to  be  actionable  when  spoken  of  a  person  not  in  any  office, 
trade  or  profession  must  imply  the  imputation  of  an  offense 
which  would  subject  him  to  corporal  or  other  infamous 
punishment;  but  words,  when  written,  if  they  tend  to 
degrade  or  disgrace,  or  to  render  odious  or  ridiculous  the 
person  of  whom  they  are  written,  will  be  libelous,  and  con- 
sequently actionable.  This  distinction  between  written  and 
verbal  slander  is  abundantly  established  by  the  most  unques- 
tionable authority. — Austin  v.  Culpepper,  2d  Show,  314; 
Warner  v.  Ellizer,  1st  Keb.,  293. 
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An  action  lies  for  scandalizing  a  man  by  v/ords,  which, 
if  spoken,  would  not  subject  him  tO'  prosecution. — Ih. 

And  words  which,  when  spoken,  may  be  considered  not 
defamatory,  are,  when  reduced  to  writing. — Thorley  v. 
Lord  King,  4th  Taun.,  355. 

As  to  say  a  man  is  dishonest  is  not  actionable,  but  when 
published  they  become  so. — Rex  v.  Smith,  Skin.,  124. 

So,  also,  is  slander.  The  defendant  may  justify  that  the 
words  spoken  are  true,  but  on  indictment  for  libel  it  is 
immaterial  whether  the  matter  be  true  or  false,  since  the 
provocation,  and  not  the  falsity,  is  to  be  punished  crim- 
inally.—4th  B.  C,  151. 

2d — LiBEivOus  Words  and  Modes  of  Expression. 

To  constitute  a  libel,  the  words  published  must  be  such 
as,  in  the  common  estimation  of  mankind,  are  calculated 
to  reflect  shame  and  disgrace  upon  the  person  concerning 
whom  they  are  written. — Fcnville  v.  McNease,  Dud.,  303. 

Of  the  Modes  of  Expression. — A  libel  may  be  as  well 
by  descriptions  and  circumlocution  as  in  express  terms; 
therefore,  scandal  conve3^ed  by  way  of  allegory  or  irony 
amounts  to  a  libel,  as  where  a  writing,  in  a  taunting  man- 
ner, reckoning  up  several  acts  of  public  charity  done  by  a 
person,  said :  "You  will  not  play  the  Jew  nor  the  hypocrite," 
and  then  proceeded,  in  a  strain  of  ridicule,  to  insinuate  that 
what  the  person  did  was  owing  to  his  vain  glory.  Or  where 
a  publication,  pretending  to  recommend  to  a  person  the 
characters  of  several  great  men  for  his  imitation,  instead 
of  taking  notice  of  what  great  men  are  generally  esteemed 
famous  for,  selected  such  qualities  as  their  enemies  accuse 
them  of  not  possessing;  (as  by  proposing  such  a  one  to 
be  imitated  for  his  courage,  who  was  known  to  be  a  great 
statesman,  but  no  soldier;  and  another  to  be  imitated  for 
his  learning,  who  was  known  to  be  a  great  general,  but 
no  scholar)  ;  such  a  publication  being  as  well  understood 
to  mean  only  to  upbraid  the  parties  with  the  want  of  these 
qualities,  as  if  it  had  done  so  directly  and  expressly.     And, 
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upon  the  same  ground,  not  only  an  allegory  but  a  publica- 
tion in  hieroglyphics,  or  a  rebus  or  anagram,  which  are 
still  more  difficult  to  be  understood,  may  be  a  libel;  and 
a  Court,  notwithstanding  its  obscurity  and  perplexity,  shall 
be  allowed  to  judge  of  its  meaning,  as  well  as  other  per- 
sons. And  it  is  now  well  established  that  slanderous  words 
must  be  understood  by  the  Court  in  the  same  sense  as  the 
rest  of  mankind  would  ordinarily  understand  them.  For- 
merly it  was  the  practice  to  say  that  words  were  to  be 
taken  in  the  more  lenient  sense;  but  that  doctrine  is  now 
exploded;  they  are  not  to  be  taken  in  the  more  lenient  or 
severe  sense,  but  in  the  sense  which  fairly  belongs  to^  them, 
and  which  they  are  intended  to  convey. — 1st  Russ.,  210, 

Name  in  Blanks. — Upon  the  same  principles,  it  has  been 
resolved  that  a  defamatory  writing  expressing  only  one  or 
two  letters  of  a  name,  in  such  a  manner  that  from  what 
goes  before  and  follows  after,  it  must  needs  be  understood 
to  signify  a  particular  person,  in  the  plain,  obvious  and  nat- 
ural construction  of  the  whole,  and  would  be  nonsense  if 
strained  to  au}^  other  meaning,  is  as  properly  a  libel  as  if 
it  had  expressed  the  whole  name  at  large,  for  it  brings  the 
utmost  contempt  upon  the  law  to  suffer  its  justice  to  be 
eluded  by  such  trifling  evasions;  and  it  is  a  ridiculous 
absurdity  to  say  that  a  writing,  which  is  understood  by 
every  one  of  the  meanest  capacity,  cannot  possibly  be  under- 
stood by  a  Judge  or  jury. — lb. 

The  most  simple  idea  of  a  libel  is  where  defamatory 
malice  is  reduced  to  writing.  But  it  may  also  be  by  the 
exhibition  of  a  picture,  fixing  a  gallows  at  a  man's  door, 
burning  him  in  effigy,  or  exhibiting  him  in  any  ignominious 
manner. — 4th  Bl.  Com.,  149.     Note. 

3d — Of  thi;  Publication,  Etc. 

No  one  is  indictable  for  writing  a  libel  unless  he  actually 
publish  it  to  the  world;  but  the  communication  thereof  to 
any  one  person  is  a  publication  in  the  eye  of  the  law,  and 
therefore  the  sending  an  abusive  letter  to  a  private  person 


488  The  Law  of  Magistrates. 

is  as  much  a  libel  as  if  it  were  openly  printed. — 3d  Tom- 
lins,  432. 

But  in  the  case  of  Fonville  v.  McNease  it  was  held  that 
such  sealed  letter,  though  good  ground  for  indictment, 
would  not  sustain  a  civil  action  for  damages. — Dudley,  303. 

Of  the  Making  and  Publication  of  a  Libel. — If  one  man 
repeats  a  libel,  another  writes  it,  and  a  third  approves  what 
is  written,  they  will  all  be  makers  of  the  libel;  and  it  may 
be  laid  down  generally  that  all  who  are  concerned  in  com- 
posing, writing  and  publishing  a  libel,  are  guilty  of  the 
misdemeanor,  unless  the  part  they  had  in  the  transaction 
was  a  lawful  or  an  innocent  act;  and  ignorance  has  been 
held  not  to  excuse.  Thus,  upon  an  information  against 
the  defendant,  for  printing  and  publishing  a  libel,  the  evi- 
dence was  that  he  acted  as  servant  to  the  printer,  and  clapped 
down  the  press,  and  few  or  no  circumstances  were  offered 
of  his  knowing  the  import  of  the  paper,  or  being  conscious 
that  he  was  doing  anything  illegal;  and  Raymond,  C.  J., 
held  that  this  made  the  defendant  guilty;  and  so  the  jury 
found  him.  But  there  must  be  a  publication;  and  the  mere 
writing  or  composing  a  defamatory  paper  by  any  one  which 
is  confined  to  his  closet,  and  neither  circulated  nor  read  to 
the  others,  will  not  render  him  responsible;  nor  will  he  be 
held  to  have  published  the  paper,  if  he  deliver  it  by  mis- 
take, out  of  his  study.  And  it  will  not  be  a  publication 
of  a  libel  if  a  party  takes  a  copy  of  it,  provided  he  never 
publishes  it;  but  a  person  who  appears  once  to  have  writ- 
ten a  libel,  which  is  afterwards  published,  will  be  consid- 
ered as  the  maker  of  it,  unless  he  rebut  the  presumption 
of  law  by  showing  another  to  be  the  author,  or  prove  the 
act  to  be  innocent  in  himself.  For  by  Holt,  C.  J.,  if  a 
libel  appears  under  a  man's  handwriting,  and  no  author  is 
known,  he  is  taken  in  the  manner,  and  it  turns  the  proof 
upon  him;  and- if  he  cannot  produce  the  composer,  it  is 
hard  to  find  that  he  is  not  the  very  man. — 1st  Russ.,  234. 

The  reading  of  a  libel  in  the  presence  of  another,  with- 
out previous  knowledge  of  its  being  a  libel,  or  the  laugh- 
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ing  at  a  libel  read  by  another,  or  the  saying  that  such  a 
libel  is  made  by  J.  S.,  whether  spoken  with  or  without 
malice,  does  not  amount  to  a  publication.  And  it  has  also 
been  held  that  he  who  repeats  part  of  a  libel  in  merriment, 
without  any  malice  or  purpose  of  defamation,  is  not  pun- 
ishable, though  this  has  been  doubted.  But  it  seems  to  have 
been  agreed  that  if  he  who  hath  either  read  a  libel  him- 
self, or  hath  heard  it  read  by  another,  do  afterwards  mali- 
ciously read  or  repeat  any  part  of  it,  in  the  presence  of 
others,  or  lend  or  show  it  to  another,  he  is  guilty  of  an 
unlawful  publication  of  it.  In  a  late  case,  however,  of  an 
action  for  a  libel  contained  in  a  caricature  print,  where  the 
witness  stated  that,  having  heard  that  the  defendant  had 
a  copy  of  this  print,  he  went  to  his  house  and  requested 
liberty  to  see  it,  and  that  the  defendant  thereupon  produced 
it  and  pointed  out  the  figure  of  the  plaintiff  and  the  other 
persons  it  ridiculed.  Lord  Ellenborough,  C.  J.,  ruled  that 
this  was  not  sufficient  evidence  of  publication  to  support 
the  action. 

Proof  that  the  libel  was  contained  in  a  letter  directed 
to  the  party  and  delivered  into  the  party's  hands,  is  suffi- 
cient proof  of  a  publication  upon  an  indictment  or  infor- 
mation. And  delivering  a  libel  sealed,  in  order  that  it 
may  be  opened  and  published  by  a  third  person  in  a  dis- 
tant country,  is  a  publication, — lb.,  235. 

Procuring  Another  to  Publish. — It  seems  to  be  agreed 
that  not  only  he  who  publishes  a  libel  himself,  but  also  he 
who  procures  another  to  do  it,  is  guilty  of  his  publica- 
tion ;  and  it  is  held  not  to  be  material  whether  he  who  dis- 
perses a  libel  knew  anything  of  the  contents  or  effects  of 
it  or  not,  for  that  nothing  would  be  more  easy  than  to 
publish  the  most  virulent  papers  with  the  greatest  security 
if  the  concealing  the  purport  of  them  from  an  illiterate 
publisher  would  make  him  safe  in  dispersing  them. — lb., 
236. 

Publications  by  Booksellers  and  Proprietors  of  Newspa- 
pers.— Upon  this  foundation  it  has  for  a  long  time  been 
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held  that  the  buying  of  a  book  or  paper  containing  Hbelous 
matter,  in  a  bookseller's  shop,  is  sufficient  evidence  to  charge 
the  master  with  the  publication,  although  it  does  not  appear 
that  he  knew  of  any  such  book  being  there,  or  what  the  con- 
tents thereof  were,  and  though  he  was  not  upon  the  prem- 
ises and  had  been  kept  away  for  a  long  time  by  illness; 
and  it  will  not  be  presumed  that  it  was  bought  and  sold 
there  by  a  stranger;  but  the  master  must,  if  he  suggests 
anything  of  this  kind  in  his  excuse,  prove  it.  So  the  pro- 
prietor of  a  newspaper  is  answerable  criminally  as  well  as 
civilly  for  the  acts  of  his  servants  in  the  publication  of  a 
libel,  although  it  can  be  shown  that  such  publication  was 
without  the  privity  of  the  proprietor.  These  acts  are  done 
in  the  course  of  the  trade  or  business  carried  on  by  the 
master.  But  in  a  case  of  an  action  for  a  libel,  where  it 
appeared  upon  the  evidence  that  the  defendant,  a  trades- 
man, was  accustomed  to  employ  his  daughter  to  write  his 
bills  and  letters,  that  a  customer,  to-  whom  a  bill,  written 
by  the  daughter,  had  been  sent  by  the  daughter,  sent  it 
back  on  the  ground  of  the  charge  being  too  high,  and  that 
the  bill  was  afterwards  returned  to  the  customer,  enclosed 
in  a  letter  also  written  by  the  defendant's  daughter,  and 
being  a  libel  upon  the  plaintiff,  who  had  inspected  and 
reduced  the  bill  for  the  customer,  it  was  holden  that  this 
was  not  sufficient  evidence  to  go  to  a  jury,  either  of  com- 
mand, authority,  adoption,  or  recognition  by  the  defend- 
ant.— lb. 

The  Circumstances  Which  Will  Prevent  a  Publication 
from  Being  Libelous. — It  has  been  resolved,  that  no  false 
or  no  scandalous  matter  contained  in  a  petition  to  a  com- 
mittee of  Parliament,  or  in  articles  of  the  peace  exhibited 
to  justices  of  the  peace,  or  in  any  other  proceeding  in  a 
regular  course  of  justice,  will  make  the  complaint  amount 
to  a  libel ;  for  it  would  be  a  great  discouragement  to  suitors 
to  subject  them  to  public  prosecution  in  respect  of  their 
application  to  a  Court  of  Justice.  Thus,  where  a  charge 
was  that  the  defendant,  in  a  certain  affidavit  before  the 
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Court,  had  said  that  the  plaintiff  in  a  former  affidavit 
against  the  defendant  had  sworn  falsely,  the  Court  held 
that  this  was  not  libelous,  for  in  every  dispute  in  a  Court 
of  Justice,  when  one  by  affidavit  charges  a  thing  and  the 
other  denies  it,  the  charges  must  be  contradictory,  and  there 
must  be  affirmation  of  falsehood.  It  is  also  held  that  no 
presentment  of  a  grand  jury  can  be  a  libel,  not  only  because 
persons  are  supposed  to  be  returned  without  their  own 
seeking,  and  are  sworn  to  act  impartially,  shall  be  presumed 
to  have  proper  evidence  for  what  they  do,  but  also  because 
it  would  be  of  the  utmost  ill-consequence  in  any  way  to 
discourage  them  from  making  their  inquiries  with  that 
freedom  and  readiness  which  the  public  good  requires. 
When  an  action  was  brought  against  the  president  of  a 
military  Court  of  Inquiry  for  a  libel  contained  in  the  min- 
utes of  such  Court,  which  had  been  delivered  by  the  defend- 
ant to  the  commander-in-chief  and  deposited  in  his  office, 
it  was  held  that  these  minutes  were  a  privileged  communi- 
cation, and  properly  rejected  when  tendered  at  the  trial  in 
proof  of  the  alleged  libel ;  and  also,  that  a  copy  of  them  had 
been  properly  rejected.  And  where  a  court-martial,  after 
stating  in  their  sentence  the  acquittal  of  an  officer  against 
whom  a  charge  had  been  preferred,  subjoined  thereto  a 
declaration  of  their  opinion  that  the  charge  was  malicious 
and  groundless,  and  that  the  conduct  of  the  prosecution 
in  falsely  caluminating  the  accused  was  highly  injurious 
to  the  service,  it  was  held  that  the  president  of  the  court- 
martial  was  not  liable  to  an  action  for  a  libel  for  having 
delivered  such  sentence  and  declaration  to  the  Judge  Advo- 
cate; and  Mansfield,  C.  J.,  in  delivering  his  opinion,  said, 
"If  it  appear  that  the  charges  were  absolutely  without  foun- 
dation, is  the  president  of  the  court-martial  to  remain  per- 
fectly silent  on  the  conduct  of  the  prosecutor;  or  can  it 
be  any  offense  for  him  to  state  that  the  charge  is  ground- 
less and  maHcious?" — 1st  Russell,  313. 

Publications  Investigating  Official  Conduct  of  Officers. — - 
In  prosecutions  for  the  publication  of  papers  investigating 
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the  official  conduct  of  officers  or  men  in  public  capacity,  or 
when  the  matter  published  is  proper  for  public  information, 
the  truth  thereof  may  be  given  in  evidence ;  and  in  all  indict- 
ments for  libel  the  jury  shall  be  the  judges  of  the  law  and 
the  facts. — Const.  S.  C,  Art.  I,  Sec.  8. 

Where  words  charged  as  libelous  are  uttered  in  a  judi- 
cial proceeding  and  constitute  the  necessary  information 
for  obtaining  a  search  warrant,  an  action  for  a  libel  can- 
not be  sustained.  The  information  is  a  part  of  the  pro- 
ceeding and  cannot  be  considered  as  a  libelous  publication. 
If  the  proceeding  originated  in  malice,  and  without  any 
reasonable  or  probable  cause,  the  remedy  is  an  action  in 
the  case  for  maliciously  suing  out  a  search  warrant. — 
Vausse  v.  Lee,  1st  Hill,  197. 

How  Far  Publication  of  Proceedings  in  Courts  of  Justice 
Allozved. — It  has  always  been  held  that  a  publication  of  the 
proceedings  in  a  Court  of  Justice  will  not  be  protected  unless 
it  be  a  true  and  honest  statement  of  those  proceedings.  But, 
provided  it  were  of  that  character,  the  doctrine  seems  at 
one  time  to  have  been  that  it  might  be  made  to  the  full 
extent  of  stating  what  had  actually  taken  place.  More 
recently,  however,  it  has  been  said  that  it  must  not  be  taken 
for  granted  that  the  publication  of  every  matter  which 
passes  in  a  Court  of  Justice,  however  truly  represented,  is, 
under  all  circumstances,  and  with  whatever  motive  pub- 
lished, justifiable,  and  that  such  doctrine  must  be  taken  with 
grains  of  allowance.  And  Lord  Ellenborough,  C.  J.,  said: 
"It  often  happens  that  circumstances  necessary  for  the  sake 
of  public  justice,  to  be  disclosed  by  a  witness  in  a  judi- 
cial inquiry,  are  very  distressing  to  the  feelings  of  indi- 
viduals on  whom  they  reflect;  and  if  such  circumstances 
were  afterwards  wantonly  published,  I  should  hesitate  to 
say  that  such  unnecessary  publication  were  libelous,  merely 
because  the  matter  had  been  given  in  evidence  in  a  Court 
of  Justice."  In  a  subsequent  case,  not  relating  directly 
to  this  point,  but  to  the  publication  of  proceedings  in  Par- 
liament, Bailey,  Judge,  said :  "It  has  been  argued  that  the 
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proceedings  of  Courts  of  Justice  are  open  to  publication. 
Against  that,  as  an  unqualified  proposition,  I  enter  m)i 
protest.  Suppose  an  indictment  for  blasphemy,  or  a  trial 
where  indecent  evidence  was  necessarily  introduced,  would 
every  one  be  at  liberty  to  poison  the  minds  of  the  public 
by  circulating  that,  which,  for  the  purpose  of  justice,  the 
Court  is  bound  tO'  hear?  I  should  think  not;  and  it  is 
not  true,  therefore,  that  in  all  instances  the  proceedings 
of  a  Court  of  Justice  may  be  published.  Again,  it  may  be 
said  that  counsel  have  a  right,  in  pursuance  of  their  instruc- 
tions, and  whilst  the  cause  is  going  on,  to  endeavor  to  pro- 
duce an  effect  by  making  such  observations  on  the  credit 
and  character  and  credit  of  parties  and  their  witnesses  as 
sometimes,  when  the  cause  is  over,  perhaps  they  are  sorr}' 
for.  But  have  they,  therefore,  or  any  person  who  hears 
them,  a  right  afterwards  to  publish  those  observations? 
I  have  no  hesitation  in  saying  that  when  the  occasion 
ceased  the  right  also  would  cease,  and  that  it  would  be  no 
justification  to  plead  that  such  a  publication  was  a  transcript 
of  the  counsel's  speech." — 1st  Russell,  214. 

The  doctrine  was  recognized  and  acted  upon  in  a  recent 
case.  The  defendant's  husband  had  been  convicted  of  pub- 
lishing a  blasphemous  libel,  after  having  in  his  defense 
at  the  trial  used  arguments  and  statements  of  a  blasphemous 
and  indecent  description.  His  wife  published  the  trial,  and 
upon  showing  cause  against  a  rule  for  criminal  informa- 
tion it  was  urged  that  she  had  a  right  to  publish  what  actu- 
ally took  place  in  a  Court  of  Justice;  but  the  Court  was 
clear  she  had  not,  if  that  statement  contained  anything 
defamatory,  seditious,  blasphemous,  or  indecent;  and  the 
rule  was  made  absolute.  And  where  it  is  allowed  to  pub- 
lish what  passes  in  a  Court  of  Justice,  the  party  must 
publish  the  whole  case,  and  not  merely  state  the  conclusion 
which  he  himself  draws  from  the  evidence.  Thus,  where 
the  libel  stated  in  the  declaration  purported  to  be  a  speech 
of  counsel  at  a  trial  of  the  plaintiff  on  a  criminal  charge, 
and,  after  setting  out  the  speech,  said  that  a  witness  was 
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called  who  proved  all  that  had  been  stated  by  counsel,  and 
that  the  defendant  was  immediately  afterwards  acquitted 
upon  a  defect  in  proving  some  matter  of  form;  and  the 
plea  stated  that  in  fact  such  a  speech  was  made,  and  that 
the  witness  called  proved  all  that  had  been  so  stated,  but 
it  did  not  set  out  the  evidence  or  justify  the  truth  of  the 
charges  made  in  counsel's  speech;  it  was  holden  that  such 
plea  was  bad,  inasmuch  as  a  party  could  not  be  justified 
in  publishing  the  result  of  evidence  given  in  a  Court  of 
Justice,  but  must  state  the  evidence  itself.  And  the  party 
making  the  publication  will  not  be  justified  unless  he  con- 
fines himself  to  what  actually  passed  in  Court.  In  a  case 
where  an  action  was  brought  for  a  libel  concerning  the 
plaintifif  in  his  profession  as  an  attorney,  and  the  libel,  as 
stated  in  the  declaration,  began,  "shameful  conduct  of  an 
attorney,"  and  then  proceeded  to  give  an  account  of  pro- 
ceedings in  a  Court  of  law  which  contained  matter  injuri- 
ous to  the  plaintiff's  professional  character,  and  the  defend- 
ant had  pleaded  that  the  supposed  libel  contained  a  true 
account  of  the  proceedings  in  the  Court  of  law;  it  was 
holden  (after  a  verdict  for  the  defendant)  that  the  plea 
was  bad,  inasmuch  as  the  words,  "shameful  conduct  of  an 
attorney,"  formed  no  part  of  the  proceedings  in  the  Court 
of  law,  and  that  the  plaintifif  was  entitled  to  judgment. — 
Ih.,  215. 

PuhUcafion  of  Ex  Parte  Bxamination  Ma\  Be  Libelous. 
— It  should  be  obsen^ed,  also,  that  the  publication  of  pre- 
liminary examinations  before  a  Magistrate,  taken  ex  parte, 
will  not  come  within  the  principle  by  which  the  fair  reports 
of  proceedings  in  Courts  of  justice  have  been  held  to  be 
privileged.  Such  publications  have  a  tendency  to  cause  great 
mischief  by  perverting  the  public  mind  and  disturbing  the 
cause  of  justice;  and.  if  they  contain  libelous  matter,  will 
be  considered  as  highly  criminal.  And  the  Court  of  King's 
Bench  has  gone  to  the  extent  of  granting  a  criminal  infor- 
mation for  publishing  in  a  newspaper  a  statement  of  the 
evidence  given  before  a  Coroner's  jury,  accompanied  with 
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comments,  although  the  statement  was  correct,  and  the  party 
had  no  malicious  motive  in  the  publication. — Ih.,  216. 

Comments  Upon  Literary  Productions. — A  publication 
commenting  upon  a  literary  work,  exposing  its  follies  and 
errors  and  holding  up  the  author  to  ridicule,  will  not  be 
deemed  a  libel,  provided  such  comment  does  not  exceed  the 
limit  of  fair  and  candid  criticism,  by  attacking  the  charac- 
ter of  the  writer,  unconnected  with  his  publication,  and 
every  one  has  a  right  to  publish  a  comment  of  this  descrip- 
tion. But  if  a  person,  under  the  pretence  of  criticising  a 
literary  work,  defames  the  private  character  of  the  author, 
and,  instead  of  writing  in  the  spirit  and  for  the  purpose 
of  fair  and  candid  discussion,  travels  into  collateral  matter 
and  introduces  facts  not  stated  in  the  work,  accompanied 
with  infamous  comments  upon  them,  such  a  person  is  a  libel- 
lor.  A  fair  and  candid  comment  on  a  place  of  public  enter- 
tainment in  a  newspaper  is  not  a  libel. — lb.,  230. 

Confidential  Communications. — Confidential  communica- 
tions are  in  some  cases  privileged.  As  where  it  was  holden 
that  a  letter  written  confidentially  to  persons  who  employed 
A  as  their  solicitor,  conveying  charges  injurious  to  his  pro- 
fessional character  in  the  management  of  certain  concerns 
which  they  had  entrusted  to  him,  and  in  which  B,  the  writer 
of  the  letter,  was  likewise  interested,  was  not  a  libel.  And 
if  a  person,  in  a  private  letter  to  the  party,  should  expostu- 
late with  him  about  some  vices,  of  which  he  apprehends 
him  to  be  guilty,  and  desires  him  to  refrain  from  them; 
or  if  a  person  should  send  such  a  letter  to  a  father  in  rela- 
tion to  some  faults  of  his  children,  these,  it  seems,  would 
not  be  considered  as  libelous,  but  as  acts  of  friendship,  not 
designed  for  defamation,  but  reformation.  But  this  doc- 
trine must  be  applied  with  some  caution,  since  the  sending  of 
an  abusive  letter,  filled  with  provoking  language  tO'  another, 
is  an  offense  of  a  public  nature  and  punishable  as  such, 
inasmuch  as  it  tends  to  create  ill-blood  and  causes  a  dis- 
turbance of  the  public  peace;  and  the  reason  assigned  by 
Lord  Bacon  why  such  private  letter  should  be  punishable 
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seems  to  be  a  very  sufficient  one,  namely,  that  it  enforces 
the  party  to  whom  the  letter  is  directed  to  publish  it  to 
his  friends,  and  thus  induces  a  compulsory  publication. 
And  though  a  letter  written  by  a  master,  in  giving  a 
character  of  a  servant,  will  not  be  libelous,  unless  its  con- 
tents be  not  only  false,  but  malicious;  yet  in  such  a  case 
malice  may  be  inferred  from  the  circumstances. — lb.,  331. 

Communication  Made  Bona  Fide  or  With  a  View  of 
Investigating  a  Fact  or  in  Course  of  a  Proceeding. — • 
Although  that  which  is  written  may  be  injurious  to  the 
character  of  another,  yet  if  done  bona  fide  or  with  a  view  of 
investigating  a  fact  in  which  the  party  making  it  is  inter- 
ested, it  is  not  libelous.  Thus,  where  an  advertisement  was 
published  by  the  defendant  at  the  instigation  of  A,  the  plain- 
tiff's wife,  for  the  purpose  of  ascertaining  whether  the  plain- 
tiff had  another  living  when  he  married  A,  it  was  holden  that 
although  the  advertisement  might  impute  bigamy  to  the 
plaintiff,  yet,  having  been  published  under  such  authority 
and  with  such  view,  it  was  not  libelous. 

And  if  the  communication  be  made  in  the  regular  and 
proper  course  of  a  proceeding,  it  would  not  be  libelous.  As 
where  a  writing  containing  the  defendant's  case  and  stat- 
ing that  some  money  due  to  them  from  the  government  for 
furnishing  the  guard  at  Whitehall  with  fire  and  candles  had 
been  improperly  obtained  by  a  Captain  C,  was  directed  to 
a  general  officer  and  the  four  principal  officers  of  the 
guards,  to  be  presented  to  his  Majesty  for  redress,  all  infor- 
mation was  refused,  on  the  ground  that  the  writing  was 
no  libel,  but  a  representation  of  an  injury  drawn  up  in  a 
proper  way  for  redress,  without  any  intention  to  asperse 
the  prosecutor,  and  that  though  there  was  a  suggestion  of 
fraud,  yet  that  is  no  more  than  is  contained  in  every  bill 
in  Chancery,  which  is  never  held  libelous  if  relative  to  the 
subject  matter.  So  a  petition  addressed  by  a  creditor  of 
an  officer  in  the  army  to  the  Secretary  of  War,  bona  fide 
and  with  the  view  of  obtaining,  through  his  interference, 
the  payment  of  a  debt  due,  and  containing  a  statement  of 
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facts  which,  though  derogatory  to  the  officer's  character, 
the  creditor  beheved  to  be  true,  is  not  a  malicious  libel,  for 
which  an  action  is  maintainable.  And  where  the  defendant, 
being  deputy  governor  of  Greenwich  Hospital,  wrote  a  large 
volume,  containing  an  account  of  the  abuses  of  the  hos- 
pital and  treating  the  characters  of  many  of  the  officers 
of  the  hospital  (who  were  public  officers),  and  Lord  Sand- 
wich in  particular,  who  was  the  first  Lord  of  the  Admiralty, 
with  much  asperity,  and  printed  several  copies  of  it,  which 
he  distributed  to  the  governors  of  the  hospital  only,  and  not 
to  any  other  person,  the  rule  for  an  information  was  dis- 
charged. 

Lord  Mansfield  said  that  this  distribution  of  the  copies 
to  the  persons  only  who  were  from  their  situations  called 
on  to  redress  these  grievances,  and  had,  from  their  situa- 
tions, competent  power  to  do  it,  was  not  a  publication 
sufficient  to  make  the  writing  a  libel.  And  where  the  pub- 
lication is  an  admonition,  or  in  the  course  of  the  discipline 
of  a  religious  sect,  as  the  sentence  of  expulsion  from  a 
society  of  Quakers,  it  is  not  libelous.  And  it  has  been 
decided  that  an  action  will  not  be  for  words  innocently 
read,  as  a  story  out  of  a  book,  however  false  and  defama- 
tory they  may  be. 

Thus,  where  a  clergyman,  in  a  sermon,  recited  a 
ttory  out  of  Fox's  Marty rology,  that  one  G,  being  a  per- 
jured person  and  a  great  persecutor,  had  great  plagues 
inflicted  upon  him,  and  was  killed  by  hand  of  God,  whereas 
in  truth  he  never  was  so  plagued  and  was  himself  actually 
present  at  the  discourse,  the  words  being  delivered  only  as 
a  matter  of  history  and  not  with  any  intention  to  slander, 
it  was  adjudged  for  the  defendant. — lb. 

5th — Of  the  Malice. 

Criiuinal  Intention  of  Defendant. — The  criminal  inten- 
tion of  the  defendant  will  be  a  matter  of  inference  from  the 
nature  of  the  publication.  In  order  to  constitute  a  libel,  the 
mind  must  be  in  fault,  and  show  a  malicious  intention  to 

32— M. 
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defame;  for,  if  published  inadvertently,  it  will  not  be  libel; 
but  where  a  libelous  publication  appears,  unexplained  by 
any  evidence,  the  jury  should  judge  from  the  overt  act; 
and  where  the  publication  contain  a  charge  slanderous  in 
its  nature,  should  from  thence  infer  that  the  intention  was 
malicious.  The  intention  may  be  collected  from  the  libel, 
unless  the  mode  of  publication  or  other  circumstance  explain 
it,  and  the  publisher  must  be  presumed  to  intend  what  the 
publication  is  likely  to  produce,  so  that  if  it  is  likely  to 
excite  sedition  he  must  be  presumed  to  have  intended  that 
it  should  have  that  effect.  Publishing  what  is  a  libel,  with- 
out excuse,  is  indictable,  though  the  publisher  be  free  from 
what,  in  common  parlance,  is  called  malice,  for  defaming 
wilfully,  without  excuse,  is,  in  law,  malicious. — lb.,  243. 

6th — Of  the  Punishment. 

The  punishment  of  libelers,  for  either  making,  repeat- 
ing, printing  or  publishing  the  libel,  is  fine,  and  such  cor- 
poral punishment  as  the  Court  in  its  discretion  shall  inflict, 
regarding  the  quality  of  the  offense  and  the  quality  of  the 
offender.— 1  Hawk,  P.  C,  357. 

Civil  Action  for  Libel  or  Slander. — (See  Courts  of  Mag- 
istrates as  to  jurisdiction  of  Magistrates.) 

LICENSE. 

(See  Plays  and  Shows,  Hawkers  and  Peddlers.) 

LIEN. 

1st — On  Crops,  for  Wages.     (See  Laborers.) 

2d — On  Buildings. 

1st — Who  May  Have  Such  a  LiEn,  and  When  It 
Shale  Attach. 
2d — How  Enforced. 
;3d — Principles  of  Determination. 
4th — Forms. 
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1st — Who  May  Have  Such  Lien  and  W'fien  It  Shall 

Attacil 

Parfv  Furnishing  Labor  and  Materials. — Any  person  to 
wnom  a  debt  is  clue  for  labor  performed  or  furnished,  or 
for  materials  furnished  and  actually  used  in  the  erection, 
alteration  or  repair  of  any  building  or  structure  upon  any 
real  estate,  by  virtue  of  an  agreement  with,  or  by  consent 
)f,  the  owner  of  such  building  or  structure,  or  any  person 
having  authority  from,  or  rightfully  acting  for,  such  owner, 
in  procuring  or  furnishing  such  labor  or  materials,  shall 
ha.\e  a  lien  upon  such  building  or  structure,  and  upon  the 
interest  of  the  owner  thereof  in  the  lot  of  land  upon  which 
the  same  is  situated,  to  secure  the  payment  of  the  debt 
so  due  to  hiuL  and  the  costs  which  may  arise  in  enforcing 
such  lien  under  this  chapter,  except  as  is  provided  in  the 
following  sections. — Civil  Code,  Sec.  4113. 

The  section  does  not  give  a  lien  to  subcontractors. — Kelly  v.  Bank, 
McM.  Eq.,  431;  Murmy  v.  Earlc.  13  S.  C,  87;  Graif  v.  Walker.  16 
S.  C,  143. 

Consent  here  means  an  agi-eeinent  of  legal  force. — Gray  v.  Walker, 
16  S.  C,  143;  aeddvn  v.  Bowden.  19  S.  C,  1. 

Mere  knowledge  by  the  agent  of  the  owner  of  such  labor  does  not 
amount  to  such  consent. — Gray  v.  Walker,  16  S.  C,  143. 

Hoiv  a  Subcontractor  May  Obtain  a  Lien. — Any  sub- 
contractor or  person  contracting  with  an  original  contractor 
may  have  such  a  lien :  Provided,  That  before  performing  or 
furnishing  labor  or  furnishing  materials,  or  both,  he  do 
give  notice  in  writing  to  the  owner  of  the  property  to  be 
affected  thereby  (or  to  the  lawful  agent  of  the  owner  if 
the  original  contract  was  made  by  and  through  such  agent), 
and  also  to  the  original  contractor,  that  he  intends  to  claim 
such  a  lien:  And  Provided,  further.  That  the  aggregate 
amount  of  any  and  all  such  liens  and  of  the  lien  of  the 
original  contractor  shall  not  exceed  the  amount  of  the  lien 
of  the  original  contractor;  and  any  and  all  questions 
between  an  original  contractor  and  a  subcontractor  or  con- 
tractors, and  between  subcontractors,  shall  be  first  adjusted 
and  settled  before  the  owner  can  be  required  to  pay,  on  his 
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contract,   anything  to  any  of  such  contractors. — Ih.,   Sec. 
4114. 

Notice  need  not  be  given  where  the  purchaser  of  the  material  is  the 
owner  of  the  property. — JInflhews  v.  Moufs,  61  S.  C,  385;  39  S.  C,  575. 

Not  of  Force  Against  Existing  Mortgage. — Such  lien 
shall  not  avail  or  be  of  force  against  any  mortgage  actu- 
ally existing  and  duly  recorded  prior  to  the  date  of  the 
contract  under  which  the  lien  is  claimed. — Ih.,  Sec.  4115. 
Dcvcrcaux  v.  Taft,  20  S.  C.  55S. 

Not  to  Attach,  if  Oivncr  of  Building,  Etc.,  Gives  Notice. 
— The  owner  of  any  such  building  or  structure  in  process 
of  erection,  or  being  altered  or  repaired,  other  than  the 
party  by  whom  or  in  whose  behalf  a  contract  for  labor  or 
materials  has  been  made,  may  prevent  the  attaching  of  any 
lien  for  labor  thereon  not  at  the  time  performed,  or  materials 
not  then  furnished,  by  giving  notice,  in  writing,  to  the 
person  performing  or  furnishing  such  labor,  or  furnishing 
such  materials  that  he  will  not  be  responsible  therefor. — 
lb..  Sec.  4116. 

Owner   here   is   subsequent   owner   who   lias   acquired   the   right   of   the 
owner  alluded  to  in  Section  4113.— 83  S.  C,  39fi;  Go  S.  E.,  394. 

Lien  to  Be  Dissolved  Unless  Statement  Be  Recorded; 
lVh2n,  Where,  and  What  to  Contain. — Such  lien  shall  be 
dissolved  unless  the  person  desiring  to  avail  himself  thereof, 
within  ninety  days  after  he  ceases  to  labor  on  or  furnish 
labor  or  materials  for  such  building  or  structure,  files  in 
the  office  of  the  Register  of  Mesne  Conveyances  or  Clerk 
of  Court  of  the  County  in  which  the  same  is  situated  a 
statement  of  a  just  and  true  account  of  the  amount  due 
him,  with  all  just  credits  given,  together  with  a  descrip- 
\'ion  of  the  property  intended  tO'  be  covered  by  the  lien, 
efficiently  accurate  for  identification,  with  the  name  of  the 
owner  or  owners  of  the  property,  if  known,  which  certifi- 
cate shall  be  subscribed  and  sworn  to  by  the  person  claim- 
ing the  lien,  or  by  some  one  in  his  behalf,  and  shall  be 
v'ecorded  in  a  book  kept  for  the  purpose  by  the  Register  or 
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Clerk,  who  shall  be  entitled  to  the  same  fees  therefor  as 
for  recording  mortgages  of  equal  length. — lb..  Sec.  4117. 

Kelly  V.  Bank,  McM.  Eq.,  431;  Olivrr  v.  Foivler,  2-2  S.  C,  534;   Warhu/ 
V.  Miller  Baftiiif/  Co..  3(5  S.  E.,  310. 

Not  to  Be  Invalidated  by  Inaccuracy  of  Statements.  Etc. 
— No  inaccuracy  in  such  statement,  relating  to  the  prop- 
erty to  be  covered  by  the  lien,  if  the  property  can  be  reason- 
ably recognized,  or  in  stating  the  amount  due  for  labor  or 
materials,  shall  invalidate  the  proceedings,  unless  it  appear 
that  the  person  tiling  the  certificate  has  wilfully  and  know- 
ingly claimed  more  than  is  his  due. — lb..  Sec.  4118. 

Lien  Dissolved  if  Suit  Not  Begun  in  Six  MontJis. — 
Unless  a  suit  for  enforcing  the  lien  is  commenced  within 
six  months  after  person  desiring  to  avail  himself  thereof 
ceases  to  labor  on  or  furnish  labor  or  material  for  such 
building  or  structures,  the  lien  shall  be  dissolved. — lb..  Sec. 
4111). 

2d — How  Enforced. 

May  Be  Enforced  Before  Magistrate's  Court,  if  Less 
Than  One  Hundred  Dollars. — When  the  amount  of  the 
claim  does  not  exceed  one  hundred  dollars,  the  lien  may 
he  enforced  by  a  petition  to  a  Magistrate ;  and  such  Magis- 
trate shall  have  like  power  and  authority  within  his  juris- 
diction as  herein  conferred  upon  the  Court  of  Common 
Pleas,  with  like  rights  of  appeal  to  the  parties  as  exist  in 
other  civil  cases. — lb..  Sec.  4120. 

Petition  Served  With  Summons,  Etc. — The  petition  may 
])e  served  with  the  summons,  or  filed  with  the  Clerk,  and 
shall  be  returned  and  entered  as  other  civil  cases. — lb., 
Sec.  4122. 

Summons  not  ncc-e.ssary. — .Johnson  v.   Frctzre.  20  S.  C,  500.     But  mav 
he  used.— 0/;,v'/-  v.  Foirler,  22  S.  C,  534. 

JJliat  Petition  Shall  Contain. — The  petition  shall  contain 
a  1)rief  statement  of  the  contract  on  which  it  is  founded, 
and  of  the  amount  due  thereon,  with  a  description  of  the 
]>remises  subject  to  the  lien,  and  all  other  material  facts 
and  circumstances:  and  shall  pray  that  the  premises  mav  be 


502  The  Law  of  Magistrates. 

sold,  and  the  proceeds  of  the  sale  ht  applied  to  the  discharge 
of  the  demand. — Ih.,  Sec.  -ll^o. 

Amendments. — The  Court  may  at  any  time  allow  either 
party  to  amend  his  pleadings  as  in  other  civil  actions. — ■ 
Ih..  Sec.  4124. 

Any  Xnmb:r  Who  Have  Labored  on  Same  Building  May 
Join  in  Petition. — An}-  number  of  persons  who  have  actu- 
ally i^erformed  labor  or  furnished  labor  or  materials  on 
one  or  more  buildings  or  structures  upon  different  lots  of 
land,  where  the  labor  was  performed  for  the  same  owner, 
contractor  or  other  person,  may  join  in  the  same  petition 
for  their  res])ective  liens,  and  the  same  proceedings  shall 
be  had  in  regard  to  the  rights  of  each  petitioner,  and  the 
respondent  may  defend  as  to  each  petitioner,  in  the  same 
manner  as  if  he  had  severally  petitioned  for  his  individual 
li€n. — lb..  Sec.  4125. 

Xdtice  to  Ozcncrs  and  Other  Creditors. — The  Court  in 
which  the  petition  is  entered  shall  order  notice  to  be  given 
to  the  owner  of  the  building  or  structure,  that  he  may  appear 
and  answer  thereto  at  a  certain  day  in  the  same  term,  or 
at  the  next  term,  by  serving  him  with  an  attested  copy  of 
the  petition,  with  the  order  of  the  Court  thereon,  fourteen 
days  at  least  before  the  time  assigned  for  the  hearing;  and 
the  Court  shall  also  order  notice  of  the  filing  of  the  petition 
to  loe  given  to  all  other  creditors  who  have  a  lien  of  tlie 
same  kind  upon  the  same  estate,  by  serving  them  with  a 
copy  of  the  last  mentioned  order  in  like  manner. — lb.,  Sec. 
4126. 

To  Absent  Parties. — If  it  appears  to  the  Court  that  any 
of  the  parties  entitled  to  notice  are  absent,  or  that  they  can- 
not probably  be  found  to  be  served  with  the  notice,  the 
Court  may.  instead  of  the  personal  notice  before  mentioned, 
or  in  addition  thereto,  order  notice  to  all  persons  interested, 
by  publishing  in  some  newspaper  the  substance  of  the  peti- 
tion. ^^■ith  the  order  of  the  Court  thereon,  assigning  the 
time  and  place  for  a  hearing,  or  may  order  such  other  notice 
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to  be  given  as  may,  under  the  circumstances  of  the  case, 
be  considered  most  proper  and  effectual. — Ih.,  Sec.  4127. 

Further  Notice. — If,  'at  the  time  assigned  for  the  hear- 
ing, it  appears  to  the  Court  that  any  of  the  persons  inter- 
ested had  not  had  a  sufficient  notice  of  the  suit,  the  Court 
may  order  further  notice  to  them  in  such  manner  as  may 
be  considered  most  proper  and  effectual. — lb.,  Sec.  4128. 

Claims  May  Be  Proved  and  Contested. — At  the  time 
assigned  for  the  hearing,  or  within  such  further  time  as 
the  Court  allows  for  that  purpose,  every  creditor  having 
a  lien  of  the  kind  before  mentioned  upon  the  same  property, 
may  appear  and  prove  his  claim;  and  the  owner  and  each 
of  the  creditors  may  contest  the  several  claims  of  every 
other  creditor,  and  the  Court  shall  hear  and  determine  them 
in  a  summary  manner,  either  with  or  without  jury,  as  the 
case  may  require. — lb.,  Sec.  4129. 

Jury  to  Try  Facts. — Every  material  question  of  fact 
arising  in  the  case  shall  be  submitted  to  a  jury,  if  required 
by  either  party  or  deemed  proper  by  the  Court;  and  the 
trial  shall  be  had  upon  a  question  stated,  or  an  issue  framed, 
or  otherwise,  as  the  Court  may  order.  A  jury  shall  be  had 
before  a  Magistrate  only  as  in  other  civil  cases. — lb.,  Sec. 
4130. 

Jury   trial  matter   of   right   under   the   statute.-  Mefz   v.   Critcher,   83 
S.   C,  39«:   (}.)   S.   E.,  30 1. 

3d — Principles  of  Determination. 

Claims  Not  Payable  Allowed  With  Rebate  of  Interest. — 
The  Court  shall  ascertain  and  determine  the  amount  due  to 
each  creditor  who  has  a  lien  of  the  kind  before  mentioned 
upon  the  property  in  question;  and  every  such  claim  due, 
absolutely  and  without  any  condition,  although  not  then  pay- 
able, shall  be  allowed,  with  a  rebate  of  interest  to  the 
time  wdien  it  would  become  payable. — lb.,  Sec.  4131. 

Interest  not  allowed. — Devereaux  v.  Taft,  20  S.  C,  555. 

Claims  for  Part  Performance  Alloived  in  Certain  Cases. — 
When  the  owner  fails  to  perform,  his  part  of  the  contract, 
and  by  reason  thereof  the  other  party,  without  his  own 
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default,  is  prevented  from  completely  performing  his  part, 
he  shall  be  entitled  to  a  reasonable  comi>ensation  for  as  much 
as  he  has  performed,  in  proportion  to  the  price  stipulated 
for  the  whole,  and  the  Court  shall  adjust  his  claim  accord- 
inorly.— /^.,  Sec.  4132. 

Xo    personal    judgment    can    l)e    given    in    this    proceeding    for    any 
deficiency  that  may  be  after  such  sale. — Johnson  v.  Frazee,  20  S.  C,  500. 

Sal:  of  Frciniscs  if  Lien  Be  Established. — If  the  lien  is 
established  in  favor  of  any  of  the  creditors  whose  claims 
are  presented,  the  Court  shall  order  a  sale  of  the  property 
to  be  made  by  such  officer  as  may  be  authorized  by  law  to 
make  sales  of  property. — lb..  Sec.  4133. 

Judgment   in   personam    not    authorized. — Metz   v.    Critcher,   83    S.    C, 
3f)():  65  S.  E..  39i. 

Part  May  Be  Sold  if  Sufficient.— li  part  of  the  property 
can  be  separated  from  the  residue,  and  sold,  without  dam- 
age to  the  w^hole,  and  if  the  value  thereof  is  sufficient  to 
satisfy  all  debts  proved  in  the  case,  the  Court  may  order 
a  sale  of  that  part,  if  it  appears  to  be  most  for  the  interest 
of  all  parties  concerned. — Ih.,  Sec.  4134. 

Notice  of  Sale. — The  officer  who  makes  the  sale  shall 
give  notice  of  the  time  and  place  in  the  manner  prescribed 
in  relation  to  the  sale  of  mortgaged  lands  under  foreclosure, 
unless  the  Court  orders  a  dififerent  notice  to  be  given. — lb., 
Sec.  4135. 

Distribution  of  Proceeds  of  Sale. — If  all  the  claims 
against  the  property  covered  by  the  lien  are  ascertained  at 
the  time  of  ordering  the  sale,  the  Court  may  order  the  officer 
to  pay  over  and  distribute  the  proceeds  of  the  sale,  after 
deducting  all  lawful  charges  and  expenses,  to  and  among 
the  several  creditors,  to  the  amount  of  their  respective 
debts,  if  there  is  sufficient  therefor;  and  if  there  is  not  suf- 
ficient, then  to  divide  and  distribute  the  same  among  the 
creditors,  in  proportion  to  the  amount  due  to  each  of  them. 
—lb.,  Sec.  4136. 

Proceeds  May  Be  Brought  Into  Court  and  Successive  Dis- 
tributions Made. — If  all  the  claims  are  not  ascertained  when 
the  sale  is  ordered,  or  if  for  anv  other  reason  the  Court 
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finds  it  necessary  or  proper  to  postpone  the  order  of  distri- 
bution, it  may  direct  the  officer  to  bring  the  proceeds  of  the 
sale  into  Court,  there  to  be  disposed  of  according  to  the 
decree  of  the  Court,  and  if,  by  reason  of  the  claims  of  attach- 
ing creditors,  or  for  any  other  cause,  the  whole  cannot  be 
conveniently  distributed  at  once,  the  Court  may  make  two 
or  more  successi\'e  orders  of  distribution,  as  the  circum- 
stances may  require. — lb..  Sec.  4137'. 

Distribution  of  Surplus. — If  there  remain  any  suqjlus  of 
the  proceeds  of  the  sale,  after  making  all  the  payments 
before  mentioned,  it  shall  be  forthwith  paid  over  to  the 
owner  of  the  property;  but  such  surplus,  before  it  is  so  paid 
over,  shall  be  liable  to  be  attached  or  taken  on  execution  in 
like  manner  as  if  it  proceeded  from  a  sale  made  by  the  offi- 
cer on  an  execution. — lb.,  Sec.  4138. 

Prior  Attaching  Creditor  Preferred ;  Proportion  of  Pro- 
ceeds to  Be  Held.—li  the  interest  of  the  owner  in  the  build- 
ing, structure  or  land  is  under  attachment  at  the  time  of 
filing  and  recording  the  statement  of  the  account,  the  attach- 
ing creditor  shall  be  preferred  to  the  extent  of  the  value  of 
the  buildings  and  land  as  they  were  when  the  statement  was 
recorded ;  and  the  Court  shall  ascertain,  by  a  jury  or  other- 
wise, as  the  case  may  require,  what  proportion  of  the  pro- 
ceeds of  the  sale  shall  be  held  subject  to  the  attachment,  as 
derived  from  the  value  of  the  property  when  the  statement 
was  recorded. — lb..  Sec.  4139. 

Such  Proportion  May  Be  Applied  to  Satisfy  Execution. — 
If  the  attaching  creditor  recovers  judgment  he  shall  be 
entitled  to  receive  on  his  execution  the  proportion  of  the  pro- 
ceeds held  subject  to  his  attachment,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  his  execution,  and  the  residue  of 
the  proceeds  shall  be  applied  in  the  same  manner  as  if  there 
had  been  no  such  attachment. — lb..  Sec.  4140. 

Subsequent  Attachment  to  Be  Satisfied  After  Lien. — If 
the  interest  of  the  owner  of  the  property  is  attached  after 
the  recording  of  the  statement,  the  proceeds,  after  discharg- 
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ing  all  prior  liens  and  claims,  shall  be  applied  to  satisfy  llie 
execution  of  such  attaching  creditor. — lb..  Sec.  4141. 

Attachments  Intervening  Betzveen  Tzvo  Liens. — If  an 
attachment  is  made  after  the  recording  of  such  statement, 
and  if,  after  the  attachment,  another  like  statement  is 
recorded,  the  creditor  in  the  latter  statement  shall  be  entitled 
to  be  paid  only  out  of  the  residue  of  the  proceeds  remain- 
ing, after  paying  all  that  is  due  on  the  demands,  a  statement 
of  which  is  recorded  before  the  attachment,  and  satisfying 
the  attaching  creditor. — lb.,  Sec.  4142. 

Rights  of  Attaching  Creditors,  Etc.,  Betzveen  Themselves. 
— When  there  are  several  attaching  creditors  they  shall,  as 
between  themselves,  be  entitled  to  be  paid  according  to  the 
order  of  their  attachments ;  but  when  several  creditors,  who 
are  entitled  to  the  lien  provided  for  in  this  chapter,  have 
equal  rights  as  between  themselves,  and  the  fund  is  insuffi- 
cient to  pay  the  whole,  they  shall  share  it  equally,  in  propor- 
tion to  their  respective  debts. — Ih.,  Sec.  4143. 

//  Debtor s  Estate  Be  Less  Than-  Fee  Simple,  Etc.,  Lien 
to  Bind  His  Interest. — If  the  person  for  whom  the  work  is 
done  or  materials  are  furnished  has  an  estate  for  life,  or  any 
other  estate  less  than  a  fee  simple  in  the  land,  or  if  the  prop- 
erty, at  the  time  of  recording"  the  statement,  is  mortgaged, 
or  under  any  other  incumbrance,  the  lien  before  provided 
for  shall  bind  his  whole  estate  and  interest  therein  in  like 
manner  as  a  mortgage  w^ould  have  done,  and  the  creditor 
may  cause  the  right  of  redemption,  or  whatever  other  right 
or  estate  the  owner  had  in  the  property,  to  be  sold  and 
applied  to  the  discharge  of  his  debt,  according  to  the  pro- 
visions of  this  chapter. — lb..  Sec.  4144. 

Lien  May  Be  Enforced  Against  Heirs,  Executors,  Admin- 
istrators or  Assigns. — If  the  person  indebted  dies  or  conveys 
away  his  estate  or  interest  before  the  commencement  of  a 
suit  on  the  contract,  the  suit  may  be  commenced  and  prose- 
cuted against  his  heirs  or  whoever  holds  the  estate  or  inter- 
est which  he  had  in  the  premises  at  the  time  the  labor  or 
materials  were  performed  or  furnished;  or,  if  a  suit  is  com- 
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menced  in  his  lifetime  it  may  be  prosecuted  against  his 
executors,  administrators,  heirs  or  assigns  in  Hke  manner  as 
if  the  estate  or  interest  had  been  mortgaged  to  secure  the 
debt— lb.,.  Sec.  4145. 

Bxecutor,  Etc.,  May  Enforce  Creditor's  Lien. — If  the 
creditor  dies  before  the  commencement  of  the  suit  the  suit 
may  be  commenced  and  prosecuted  by  his  executors  and 
administrators;  or,  if  commenced  in  his  Hfetime,  it  may  be 
prosecuted  by  them  as  it  might  have  been  by  the  deceased,  if 
living. — lb.,  Sec.  4146. 

Suit  Begun  by  One  Creditor  May  Be  Prosecuted  by 
Another. — If  it  appears,  in  any  stage  of  the  proceedings, 
that  the  suit  was  commenced  by  the  petitioning  creditor 
before  his  right  of  action  accrued,  or  after  it  was  barred,  or 
if  he  become  nonsuit,  or  fail  to  establish  his  claims,  suit 
may  be  prosecuted  by  any  other  creditor  having  such  lien 
in  the  same  manner  as  if  it  had  been  originally  commenced 
by  him.  if  the  circumstances  of  the  case  are  such  that  he 
might  then,  or  at  any  time  after  the  commencement  of  the 
original  suit,  have  commenced  a  like  suit  on  his  own  claim. 
—lb..  Sec.  4147. 

//  Suit  Be  Begun  Before  Right  of  Action  Accrues 
Another  Creditor  May  Prosecute;  Costs. — If  the  suit  is  com- 
menced by  the  petitioning  creditor  before  his  right  of  action 
accrues,  his  claim  may  nevertheless  be  allowed  if  the  suit 
is  carried  on  by  any  other  creditor,  as  provided  in  the  pre- 
ceding section ;  but  he  shall  not,  in  such  case,  be  entitled  to 
costs,  and  he  may  be  recjuired  to  pay  the  costs  incurred  by 
the  debtor,  or  such  part  thereof  as  the  Court  may  deem 
reasonable.—//?..  Sec.  4148. 

Costs  in  Other  Cases.- — The  costs  in  all  other  respects 
shall  be  subject  to  the  discretion  of  the  Court,  and  shall  be 
paid  from  the  proceeds  of  the  sale  or  by  any  of  the  parties 
to  the  suit,  as  justice  and  equity  require. — lb..  Sec.  4140. 

Civil  Action  Not  Barred. — Nothing  contained  in  this 
chapter  shall  be  construed  to  prevent  a  creditor  in  such  con- 
tract from  maintaining  an  action  thereon  in  like  manner 
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as  if  he  had  no  such  hen  for  the  security  of  his  debt. — Ih., 
Sec.  4150. 

Discharge  of  Lien,  How  Bxccutcd. — When  a  debt 
secured  by  such  Hen  is  fully  paid,  the  creditor,  at  the  expense 
of  the  debtor,  shall  enter  on  the  margin  of  the  registry, 
where  the  statement  is  recorded,  a  discharge  of  his  lien, 
or  shall  execute  a  release  thereof,  which  may  be  recorded 
where  the  statement  is  recorded. — //;.,  Sec.  4151. 

4th. — Forms. 

form  xo.  153.— petitiox  by  coxtkactor,  for  buildixg 

materials. 

THE  STATE  OF  SOUTH  CAROLIXA,    ; 

r^  !■  Court  ot  MiKihtrate. 

COUNTV    OK ^ 

CD. 

vs. 
E.  F. 

To   the   Court   of  May  is  I  rate  A.   />.,   a   Maijik-lratc   iit   and   for   the   Said 
Count//  of  the  Said  State: 

The  petition  of  C.  D.,  the  plaintiff  herein,  shows: 

I.  That  on  the day  of ,  19 ,  at , 

this  plaintiff,  by  virtue  of  a  contract  with  the  defendant,  sold  and 
delivered    to    the    defendant    certain    building    materials,    consisting    of 

,  of  the  value  of dollars;  the  quantity  and  value 

of  which  is  set  forth  in  the  liill  of  particulars  herein. 

II.  That  liy  tiie  terms  of  said  contract  and  sale,  the  said  sum  became 

due   on   tiie day   of ,    19 .    but    the    defendant 

has  not  paid  the  same. 

III.  That  the  .said  materials  were  used  in  erecting  a  l)uilding  and 
appurtenances,  upon  the  following  described  premises,  to  wit:  (describe 
premises). 

IV.  That  the  said  premises  were,  at  the  time  of  making  said  contract 
of  sale,  and  until  the  filing  of  the  notice  of  lien  hereinafter  mentioned, 
the  property  of  tiie  defendant. 

V.  That  on  the day  of ,  19 ,  and  after  per- 
formance of  said   contract,  the  plaintiff  duly   filed   in   the  office   of  tlie 

Clerk  of  Court  for County,  a  notice  of  lien  claimed  upon 

said  premises  for  the  indebtedness  aforesaid;  which  notice  was  duly 
verified,  and  specified  the  amount  of  the  claim  as  above  stated,  and 
specified  the  defendant  as  the  person  against  whom  tiie  claim  was  made, 
and  as  owner  of  the  said  premises,  which  were  therein  described. 

^^'herefore,  the  plaintiff  prays  judgment,  directing  a  sale  of  the  inter- 
est of  the  defendant  in  the  ]>reniises,  building  and  appurtenances  above 
described,  to  the  extent  of  the  right  of  tlie  defendant  on  tiie day 
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of ,  19 (date  of  filing  notice  of  lien),  and  directing 

that  the  proceeds  of  such  sale  he  applied  to  the  payment  of  the  costs 
of  these  proceedings,  and  to  the  pa\Tnent  of  this  plaintiff's  claim  afore- 
said; and  that  if  the  proceeds  of  such  sale  shall  not  be  sufficient  to  dis- 
charge the  costs  and  claim  aforesaid,  this  plaintiff  shall  have  leave  to 
docket  a  transcript  of  judgment  against  the  defendant  for  such  sum  as 
may  remain  due. 

(Date.)  (Signature  of  Plaintiff  or  His  Attorney.) 

FORM    Xo.    154.-PETITIOX    OF    SUBCONTRACTOR     AGAINST 
OWNER  AND  CONTRACTOR   FOR   LABOR. 

(Caption,  etc.,  as  in  preceding  Form.) 
The  petition  of  G.  H.,  the  plaintiff  herein,  shows: 

I.  That  on  the day  of ,  19 ,  the  defendant, 

C.  D.  (contractor),  entered  into  a  contract  with  the  defendant,  E.  F. 
(owner),  for  the  erection  of  a  liuilding  and  appurtenances  upon  the 
premises  hereinafter  described;  by  terms  of  which  contract  it  was 
agreed  that  (state  substance  of  terms  of  contract;  or  say,  which  contract 
was  as  follows,  to  wit:  and  give  copi/). 

II.  (State  performance  of  contra<t  by  contractor  so  far  as  to  show 
indebtedness  of  owner  to  contractor,  and  aver  such  indebtedness,  specify- 
ing its  amount.) 

III.  That    between    the day    of ,    19 ,    and 

the day    of ,    19 ,   the  plaintiff,   in  pursuance 

of  an  agreement  theretofore  entered  into  by  him  with  the  defendant, 
C.  D.  (contractor),  and  in  conformity  with  the  terms  of  the  contract 
»bove  mentioned,  performed   (here  state  the  kind  of  labor  performed), 

to  the  value  of: dollars,  the  nature,  amount   and   value  of  which 

labor  are  set  forth  in  the  bill  of  particulars  herein. 

IV.  That  by  the  terms  of  the  agreement  between  the  plaintiff  and  the 

defendant,  C.  D.   (contractor),  said  sum  became  due  on  the day 

of ,  19 ,  but  he  has  not  paid  the  same. 

V.  That  said  labor  was  performed  in  erecting  a  building  and  appur- 
tenances upon  the  following  described  premises:   (describe  premises). 

VI.  That  the  said  i)reniises  were,  at  the  time  when  said  labor  was 
performed,  and  until  the  filing  of  the  notice  of  lien  hereinafter  men- 
tioned, the  property  of  the  defendant,  E.  F.   (owner). 

VII.  That  on  the day  of ,  19 ,  the  plaintiff 

duly  filed  with  the  Clerk  of  Court  of County,  a  notice  of 

lien  claimed  upon  said  premises  for  the  indebtedness  aforesaid,  which 
notice  wa^  duly  verified,  and  specified  the  amount  of  the  claim  as  above 
stated,  and  siJecified  the  defendant,  E.  F.  (owner),  as  the  person  against 
whom  the  claim  was  made,  and  as  the  owner  of  said  premises,  which 
were  therein  described  by  (state  how). 

Wherefore,  the  plaintiff  prays  judgment,  directing  a  sale  of  the 
interest  of  the  defendant,  E.  F.  (owner),  in  the  premises,  building  and 
appurtenances  above  described,  to  the  extent  of  the  right  of  the  said 
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defendant  on  the day  of ,  19 (date  of  filing 

notice  of  lien),  and  directing  that  the  proceeds  of  such  sale  be  applied 
to  the  payment  of  the  costs  of  these  proceedings,  and  to  the  payment  of 
the  plaintiff's  claim  aforesaid;  and  prays  judgment,  in  addition,  against 

the  defendant,  C.   D.    (contractor),   for  the  sum  of dollars    (the 

amount  of  the  plaintifTs  claim),  with  interest   from  the day  of 

,  19 ,  together  with  the  costs  of  these  proceedings. 

(Date.)  (Signature  of  Plaintiff  or  His  Attorney.) 

FORM  OF   SUMMONS. 

(As  in  ordinary  civil  actions.     See  Courts  of  Magistrates.) 

LIMITATION. 

1st.  Criniinal  Actions. — There  is  no  time  in  which  a 
criminal  action  may  be  limited,  the  maxim  of  the  common 
law  being:  "Nullum  teinpus  occurrit  regi." 

2d.  The  time  for  commencing  civil  actions,  other  than  for 
the  recovery  of  real  property,  shall  be  as  follows : 

Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  Court  of 
the  United  States  or  any  State  or  Territory  within  the 
United  States. 

2.  An  action  upon  a  bond,  or  other  contract  in  writing, 
secured  by  a  mortgage  of  real  property;  an  action  upon  a 
sealed  instrument  other  than  a  sealed  note  and  personal  bond 
for  the  payment  of  money  only,  whereof  the  period  of  lim- 
itation shall  be  the  same  as  prescribed  in  the  following  sec- 
tion, to  wit,  six  years. — Code  of  Civil  Procedure,  Sec.  136. 

Within  six  years : 

1.  An  action  upon  a  contract,  obligation  or  liability, 
express  or  implied,  excepting  those  provided  for  in  the  fore- 
going section. 

2.  An  action  upon  a  liability  created  by  statute  other  than 
a  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  or  damage  to  real  prop- 
erty. 

4.  An  action  for  taking,  detaining  or  injuring  any  goods 
or  chattels,  including  action  for  the  specific  recovery  of  per- 
sonal property. 
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5.  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another  not  arising  on  con- 
tract and  not  hereinafter  enumerated. 

U.  Any  action  for  reHef  on  the  ground  of  fraud  in  cases 
which  heretofore  were  solely  cognizable  by  tne  Court  of 
Chancery,  the  cause  of  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud. 

7.  Actions  may  be  brought  in  any  of  the  Courts  of  this 
State  properly  having  jurisdiction  thereof  on  any  policies 
of  insurance,  either  fire  or  life,  whereby  any  person  or  prop- 
erty, resident  or  situate  in  this  State,  may  be  or  may  have 
been  insured,  or  for  or  on  account  of  any  loss  arising  there- 
under, within  six  years  from  the  date  of  such  loss,  or  from 
the  accrual  of  the  cause  of  action  under  said  policy,  any 
clause  or  condition  in  the  said  policies  or  limitations  therein 
contained  to  the  contrary  notwithstanding. — lb..  Sec.  137. 

Within  three  years : 

1.  An  action  against  a  Sheriff,  Coroner  or  Constable  upon 
a  liability  incurred  by  the  doing  of  an  act  in  his  official  capac- 
ity and  in  virtue  of  his  office,  or  by  the  omission  of  an  offi- 
cial duty,  including  the  nonpayment  of  money  collected  u^wn 
an  execution.  But  this  section  shall  not  apply  to  an  action 
for  an  escape. 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture 
where  the  action  is  given  to  the  party  aggrieved,  or  to  such 
party  and  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. — lb..  Sec.  138. 

Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery  or  false 
imprisonment, 

3.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to 
the  State. — lb.,  Sec.  139. 

Within  one  year : 

1.  An  action  against  a  Sheriff  or  other  officer  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process. 
—lb..  Sec.  140. 
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Upon  a  Current  Account. — In  an  action  brought  to 
recover  a  balance  clue  upon  a  mutual,  open  and  current 
account,  where  there  have  been  reciprocal  demands  between 
the  parties,  the  cause  of  action  shall  be  deemed  to  ha\e 
accrued  from  the  time  of  the  last  item  proved  in  the  account 
on  either  side. — lb..  Sec.  141. 

For  Penalties,  Etc. — An  action  upon  a  statute  for  a  pen- 
alty or  forfeiture  given,  in  whole  or  in  part,  to  any  person 
who  will  prosecute  for  the  same,  must  be  commenced  within 
one  year  after  the  commission  of  the  offense;  and.  if  the 
action  be  not  commenced  within  the  year  by  a  private  party, 
it  may  be  commenced  within  two  years  thereafter  in  behalf 
of  the  State  by  the  Attorney  General  or  the  Solicitor  of  the 
Circuit  where  the  offense  was  committed,  unless  a  different 
limitation  be  prescribed  in  the  statute  under  which  the  action 
is  brought. — lb..  Sec.  142. 

Actions  for  Other  Relief. — An  action  for  relief  not  here- 
inbefore provided  for  must  be  commenced  within  ten  years 
after  the  cause  of  action  shall  have  accrued. — lb.,  Sec.  143. 

Actions  by  the  State. — The  limitations  prescribed  by  this 
chapter  shall  apply  to  actions  brought  in  the  name  of  the 
State,  or  for  its  benefit,  in  the  same  manner  as  to  actions  bv 
private  parties. — lb..  Sec.  145. 

Defendant  Out  of  the  State. — If.  when  the  cause  of  action 
shall  accrue  against  any  person,  he  shall  be  out  of  the  State, 
such  action  may  be  commenced  within  the  terms  herein 
respectively  limited  after  the  return  of  such  person  into  this 
State;  and,  if.  after  such  cause  of  action  shall  have  accrued, 
such  person  shall  depart  from  and  reside  out  of  this  State, 
or  remain  continuously  absent  therefrom  for  the  space  of  one 
year  or  more,  the  time  of  his  absence  shall  not  be  deemed  or 
taken  as  any  part  of  the  time  limited  for  the  commencement 
of  such  action. — lb..  Sec.  147. 

It  embraces  persons  who  come  into  the  State  without  a  previous  resi- 
dence here. — Burrows  v.  French,  14  S.  C,  165.  Where  the  statute  has 
once  commenced  to  run  against  a  resident  of  this  State  his  voluntary 
removal  therefrom  will  not  arrest  its  currency. — ilaccaw  v.  Crawley.  o9 
S.  C,  343;  37  S.  E.,  93^1. 
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Exception  as  to  Persons  Under  Disabilities. — If  a  person 
entitled  to  bring  an  action  mentioned  above,  except  for  a 
penalty  or  forfeiture,  or  against  a  Sheriff  or  other  officer  for 
an  escape,  be,  at  the  time  the  cause  of  action  accrued,  either : 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  or  civil  charge,  or  in  execu- 
tion under  the  sentence  of  a  criminal  Court  for  a  less  term 
than  his  natural  life. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  brought  cannot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy ; 
nor  can  it  be  so  extended,  in  any  case,  longer  than  one  year 
after  the  disability  ceases. — lb.,  Sec.  148. 

An  infant  has  as  much  time  within  which  to  bring  his  action  as  persons 
not  under  disability,  and  under  this  section  he  has  one  additional  year 
after  his  majority,  but  no  longer,  to  do  so,  if  the  time  limited  expire 
before  or  within  that  additional  year. — Fricks  v.  Leicis,  26  S.  C,  237; 
1  S.  E.,  884;  Anderson  v.  Simms,  29  S.  C,  247;  7  S.  E.,  289. 

Death  of  Person  Entitled  Before  Limitation  Expires. — If 
a  person  entitled  to  bring  an  action  die  before  the  expiration 
of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  by  his 
representatives  after  the  expiration  of  that  time  and  within 
one  year  from  his  death.  If  a  person  against  whom  an 
action  may  be  brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of 
action  survive,  an  action  may  be  commenced  against  his 
executors  or  administrators  after  the  expiration  of  that  time 
and  within  one  year  after  the  issuing  of  letters  testamentary 
or  of  administration. — lb.,  Sec.  149. 

Action  by  Aliens. — When  a  person  shall  be  an  alien  sub- 
ject or  citizen  of  a  country  at  war  with  the  United  States,  the 
time  of  the  continuance  of  the  war  shall  not  be  a  part  of 
the  period  limited  for  the  commencement  of  the  action. — 
lb.,  Sec.  150. 

33— M. 
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IV hen  Judgment  Reversed. — If  an  action  shall  be  com- 
menced within  the  time  prescribed  therefor  and  a  judgment 
therein  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  heirs  or  representatives  may 
commence  a  new  action  within  one  year  after  the  reversal. 
— lb.,  Sec.  151. 

Stay  of  Action  by  Injunction,  Btc. — When  the  com- 
mencement of  an  action  shall  be  stayed  by  injunction  or 
statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  shall  not  be  part  of  the  time  lim- 
ited for  the  commencement  of  the  action. — lb..  Sec.  152. 

Disability  Not  Available. — No  person  shall  avail  him- 
self of  a  disability  unless  it  existed  when  his  right  of  action 
accrued. — lb..  Sec.  153. 

When  two  or  more  disabilities  shall  coexist  at  the  time 
the  right  of  action  accrues,  the  limitation  shall  not  attach 
until  they  all  be  removed. — lb.,  Sec.  154. 

The  above  provisions  shall,  not  affect  actions  to  enforce 
the  payment  of  bills,  notes  or  other  evidences  of  debt  issued 
by  moneyed  corporations,  or  issued  or  put  in  circulation  as 
money. — lb..  Sec.  155. 

Acknowledgment  or  Nezv  Promise  Miist  Be  Made  in 
Writing. — No  acknowledgment  or  promise  shall  be  suffi- 
cient evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  the  above  provisions, 
unless  the  same  be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby;  but  payment  of  any  part  of 
principal  or  interest  is  equivalent  to  a  promise  in  writing. — 
lb.,  Sec.  157. 

LIQUORS. 

(See  Sale  of  Spirituous  Liquors.) 

LOTTERIES. 

Penalty  for  Setting  Up  Lotteries. — Whoever  shall  pub- 
licly or  privately  erect,  set  up  or  expose  to  be  played,  drawn 
at,  or  shall  cause  or  procure  to  be  erected,  set  up,  exposed 
to  be  played,  drawn  or  thrown  at,  any  lottery,  under  the 
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denomination  of  sales  of  houses,  lands,  plate,  jewels,  goods, 
wares,  merchandise  or  other  things  whatsoever,  or  for 
money  or  by  any  undertaking  whatsoever  in  the  nature  of 
a  lottery,  by  way  of  chances,  either  by  dice,  lots,  cards,  balls, 
numbers,  figures  or  tickets,  or  who  shall  make,  write,  print 
or  publish,  or  cause  to  be  made,  written  or  published,  any 
scheme  or  proposal  for  any  of  the  purposes  aforesaid,  and 
shall  be  convicted  of  any  of  the  offenses  aforesaid,  on  any 
indictment  for  the  same,  at  the  Court  of  General  Sessions, 
shall  forfeit  the  sum  of  one  thousand  dollars,  one-third  part 
thereof  to  and  for  the  use  of  this  State,  one-third  part 
thereof  to  the  informer,  and  the  other  third  part  thereof  to 
the  County  where  the  offense  shall  be  committed ;  and  shall, 
also,  for  every  such  offense,  be  committed  by  the  said  Court 
to  the  common  jail  for  the  space  of  twelve  months. — Crim. 
Code,  Sec.  259. 

Raffling  not  a  lottery. — State  v.  Pinchhack,  2  Mill,  128. 

Penalty  for  Adventuring  in  Lotteries. — Whoever  shall 
be  adventurer  in,  or  shall  pay  any  moneys  or  other  consid- 
eration, or  shall  in  any  way  contribute  unto  or  upon  account 
of,  any  such  sales  or  lotteries,  shall  forfeit,  for  every  such 
offense,  the  sum  of  one  hundred  dollars,  to  be  recovered, 
with  costs  of  suit,  by  action  or  indictment  in  any  Court  of 
competent  jurisdiction  in  this  State,  one  moiety  thereof 
to  and  for  the  use  of  the  State,  and  the  other  moiety  thereof 
to  the  person  or  persons  who  shall  inform  and  sue  for  the 
same. — lb.,  Sec.  260. 

Selling  Lottery  Tickets.- — It  shall  be  unlawful  to  offer 
for  sale  any  lottery  tickets  or  to  open  or  keep  any  office  for 
the  sale  of  lottery  tickets;  and  if  any  person  shall  offend 
against  any  of  the  provisions  of  this  section,  he  shall,  on 
conviction  thereof,  forfeit  and  pay  to  the  State  a  sum  not 
exceeding  ten  thousand  dollars,  and  it  shall  be  the  duty  of 
the  County  Treasurer  of  the  County  to  prosecute  the 
offender. — lb..  Sec.  261. 
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MAGISTRATES. 

1st — Their  Appointment,  Number  and  Salaries, 
quaeification  and  removal. 

2d — Their  Duties,  Powers,  Etc.  (See  Arrest  and 
Bail,  Attachment,  Courts  of  Magistrates,  Inquests,  Habeas 
Corpus,  Jurisdiction,  Concealed  Weapons,  Etc.) 

3d — Their  Disabilities  and  Liabilities.  (See  Negli- 
gence and  Officers.) 

4th — Their  Indemnity  and  Protection. 

1st — Their  Appointment. 

Governor  to  Appoint. — The  Governor  shall  have  author- 
ity, by  and  with  the  advise  and  consent  of  the  Senate,  to 
appoint  Magistrates  in  each  County  of  the  State,  who  shall 
hold  their  office  for  the  term  of  two  years,  and  until  their 
successors  are  appointed  and  qualified. — Civil  Code,  Sec. 
1391. 

Governor  can  only  fill  vacancies  during  recess  of  the  Gen- 
eral Assembly. — State  ex  rel.  Atty.  General  v.  Boivden,  93 
S.  C,  393. 

Number  and  Salaries. — Abbeville  County. — There  shall 
be  appointed  for  Abbeville  County  twelve  Magistrates;  one 
at  Abbeville  Courthouse,  who  shall  receive  an  annual  salary 
of  $400;  one  at  Lowndesville,  salary,  $100  per  annum;  one 
at  Calhoun  Falls,  salary,  $60  per  annum;  one  at  Lebanon, 
salary,  $60 ;  one  at  Mt.  Carmel,  salary,  $60 ;  one  at  Antre- 
ville,  salary,  $60 ;  one  at  Calvert,  salary,  $75 ;  one  at  McCor- 
mick,  salary,  $100 ;  one  at  Hampton,  salary,  $75 ;  one  at 
Donald's,  salary,  $100 ;  one  at  Due  West,  salary,  $100 ;  and 
one  for  Indian  Hill  township,  salary,  $40.  Each  of  said 
Magistrates  shall  have  the  right  to  appoint  a  Constable  at 
a  like  salary. — Civil  Code,  Sec.  1412,  Acts  of  1912,  page 
597. 

Aiken. — There  shall  be  seventeen  Magistrates,  whose 
jurisdiction  shall  extend  over  the  entire  County,  with  sal- 
aries as  follows :  First  District — One ;  Aiken,  Clearwater, 
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Upper  Millbrook;  salary,  $500.  Second  District — One; 
Ellenton;  salary,  $100.  Third  District — One;  Windsor  and 
White  Pond;  salary,  $140.  Fourth  District — One;  Salley 
and  Perry;  salary,  $150.  Fifth  District — One;  Wagener, 
Beulah  and  Seivern ;  salary,  $200.  Sixth  District — One ; 
Wards  and  Shaws;  salary,  $85.  Seventh  District — One; 
Chinquapin  and  McTier;  salary,  $85.  Eighth  District — 
One;  Vancluse;  salary,  $110.  Ninth  District — One;  Gran- 
iteville;  salary,  $350.  Tenth  District — One;  Langley;  sal- 
ary, $400.  Eleventh  District — One;  Schultz;  salary,  $140. 
Twelfth  District — One;  Hammond;  salary,  $110.  Thir- 
teenth District — One;  Lower  Millbrook  and  Sleepy  Hol- 
low; salary,  $75.  Fourteenth  District — One;  Silverton; 
salary,  $110.  Fifteenth  District — One;  Warrenville ;  sal- 
ary, $300.  Sixteenth  District — One ;  Montmorenci ;  salary, 
$250.  Seventeenth  District — One ;  Bath  and  Clearwater 
No.  2 ;  salary,  $75.  The  Magistrate  at  North  Augusta  shall 
receive  a  salary  of  $300  per  annum.  Salaries  of  all  Mag- 
istrates payable  monthly. — lb.,  Sec.  1413,  Acts  1912,  page 
597. 

Anderson. — Twenty-two  Magistrates  shall  be  appointed 
for  the  County  of  Anderson:  Two  in  city  of  Anderson;  sal- 
aries, W.  J.  Muldrow,  or  his  successor,  $400 ;  B.  F.  Wilson, 
or  his  successor,  $600.  One  in  Broadaway  township,  sal- 
ary, $75;  one  at  Pelzer,  salary,  $150;  one  at  Piedmont,  sal- 
ary, $100 ;  one  at  Belton,  salary,  $200 ;  and  the  others  shall 
be  distributed  over  the  County  as  may  best  subserve  the 
public  welfare,  and  shall  be  paid  the  following  salaries: 
One  at  Bushy  Creek  township,  $75 ;  one  at  Hopewell  town- 
ship, $100 ;  one  at  Varennes  township,  $125 ;  one  at  Honea 
Path,  $100 ;  one  at  Sandy  Springs,  $75 ;  one  at  Iva,  $125 ; 
one  at  Pendleton,  $100 ;  one  at  Centreville  township,  $100 ; 
one  at  Williamston,  $125 ;  and  all  others  in  the  County, 
each  $50.— /&.,  Sec.  1414. 

Bamberg. — Five  Magistrates :  One  each  for  towns  of 
Bamberg,  Denmark,  Ehrhardt  and  Olar,  and  one  at  Fish 
Pond.     Said   Magistrates  shall  each  appoint  a  Constable, 
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who  shall  execute  a  good  and  sufficient  bond  for  $250. 
]\Iagistrates  and  Constables  shall  receive  the  following  sal- 
aries:  Bamberg — ]\Iagistrate,  $300;  Constable,  $225.  Den- 
mark— Magistrate,  $300;  Constable,  $200.  Ehrhardt — 
Magistrate,  $110;  Constable,  $100.  Olar — Alagistrate, 
$125;  Constable,  $110.  Fish  Pond — Magistrate  and  Con- 
stable, each  $100.  Said  salaries  shall  be  in  lieu  of  all  costs 
and  fees  in  criminal  cases,  and  in  full  for  any  and  all  work 
Avhich  they  do  in  holding  inquests  or  while  acting  as  Coro- 
ner. Said  Constables  shall  be  allowed  five  cents  mileage, 
one  way,  for  transporting  prisoners  to  County  chain  gang. 
Salaries  payable  monthly. — Civil  Code,  Sec.  1415. 

Bamzv^ll. — There  shall  be  six  ]\Iagistrates  in  Barnwell 
County,  each  to  appoint  his  Constable,  according  to  law, 
with  locations,  as  follows :  One  each  at  Allendale,  Black- 
ville  and  Williston,  whose  salaries  shall  be  $300  each  per 
annum,  and  their  Constables'  salaries  shall  be  three  hundred 
dollars  each  per  annum;  one  at  Barnwell,  salary  $325,  and 
his  Constable's  $325 ;  one  each  in  Four  Mile  and  Red  Oak 
townships,  salaries  $150  each,  and  their  Constables  $150. 
The  Magistrate  at  Allendale  shall  hold  Court  at  Fairfax 
one  day  in  each  week  when  the  business  there  requires  it, 
and  the  Magistrate  at  Red  Oak  shall  hold  Court  at  Baldoc 
when  the  business  there  requires  it. — Acts  of  1912,  page 
598. 

Beaufort. — Nine  ^Magistrates  shall  be  appointed  in  Beau- 
fort County  with  the  following  salaries :  One  at  Beaufort, 
$700,  and  his  Constable.  $200;  one  at  Port  Royal.  $200, 
and  his  Constable,  $100 ;  one  at  St.  Helena,  $360,  and  his 
Constable,  $100 ;  one  for  Yemassee  township,  $300.  and 
his  Constable,  $120;  Sheldon  No.  1,  $200,  and  his  Consta- 
ble. $75;  Sheldon  No.  2,  $200,  and  his  Constable,  $75; 
Hilton  Head,  $150,  and  his  Constable,  $75;  Daufuskie, 
$150,  and  his  Constable.  $75;  Bluffton,  $200.  and  his  Con- 
stable, $100 :  Provided,  That  of  the  ^Magistrates  appointed 
for  Shelton  township  one  shall  be  a  resident  of  the  upper 
portion  of  the  township,  who  shall  hold  his  Court  at  Yemas- 
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see,  the  other  a  resident  of  the  lower  portion  of  the  town- 
ship, who  shall  hold  his  Court  at  the  village  of  Kearns 
Neck.  That  of  those  appointed  for  Hilton  Head  township, 
one  shall  be  appointed  from  and  be  a  resident  of  Daufuskie 
Island,  and  shall  hold  his  Court  thereon;  the  other  shall 
be  appointed  from  and  be  a  resident  of  Hilton  Head  Island, 
and  shall  hold  his  Court  thereon.  Each  Magistrate  shall 
be  entitled  to  $5  for  each  inquest  held  by  him.  Each 
of  said  Magistrates  and  Constables  shall  enter  into  a  bond 
in  the  sum  of  $250,  to  be  approved  by  the  County  Board 
of  Commissioners. — Acts  of  1912,  page  598. 

Berkeley. — There  shall  be  ten  Magistrates  in  Berkeley 
County,  distributed  as  follows :  One  in  neighborhood  of 
Cain's  Cross  Roads;  one  in  neighborhood  of  the  Ten  Mile 
Hill;  one  in  neighborhood  of  Cross  Postoffice;  one  at  or 
near  the  Courthouse ;  one  at  or  near  St.  Stephens ;  one  in 
neighborhood  of  Blake  Postoffice;  one  in  neighborhood  of 
Cainboy;  one  in  neighborhood  of  Hilton's  Cross  Roads; 
one  in  neighborhood  of  Honey  Hill,  and  one  in  neigh- 
borhood of  Conifer.  Said  Magistrates  shall  each  receive 
a  salary  of  $100  per  annum,  payable  quarterly,  except 
the  Magistrates  near  the  Courthouse,  who  shall  receive 
$200.  Said  Magistrates  shall  each  appoint  one  regu- 
lar Constable,  who  shall  receive  the  same  salary  as 
the  Magistrate,  with  additional  compensation  of  10  cents 
per  mile  one  way  for  transporting  to  County  jail  or  chain 
gang  prisoners  who  have  been  convicted  in  Magistrate's 
Courts. — lb.,  Sec.  1418,  Acts  of  1912,  page  599. 

Calhoun. — There  shall  be  three  Magistrates  in  Calhoun 
County,  each  to  appoint  a  Constable,  with  location  and  sal- 
aries as  follows:  One  Magistrate  for  District  No.  1,  located 
at  St.  Matthews,  salary  $500  and  $300  for  his  Constable; 
one  for  District  No.  2,  at  Cameron,  salary  $100  and  $75 
for  his  Constable;  one  for  District  No.  3,  at  Lone  Star, 
salary  $225  and  $125  for  his  Constable;  salaries  payable 
quarterly.  District  No.  1  shall  be  composed  of  Amelia, 
Caw  Caw  and  Sandy  Run  townships;  District  No.  2,  Lyons 
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township;  and  District   No.   3,   Pinegrove  township. — lb., 
Sec.  1419. 

Charleston. — The  Magistrates  of  the  County  of  Charles- 
ton, outside  of  the  city  of  Charleston,  shall  be  located  as 
follows:  One  on  Edisto  Island,  one  on  Wadmalaw  Island, 
two  on  John's  Island,  one  on  James'  Island,  one  in  the  parish 
of  St.  Andrews,  one  at  the  town  of  Mt.  Pleasant,  one  at 
Owendaw  Bridge,  on  Owendaw  Creek,  which  divides  the 
parish  of  St.  James  Santee  from  Christ  Church  parish — 
salaries  $300  per  annum;  one  on  Sullivan's  Island,  who 
shall  receive  a  salary  of  $175 ;  one  in  Christ  Church  Parish, 
who  shall  receive  a  salary  of  $300,  to  be  located  at  or 
near  Seven  Mile  Store:  Provided,  That  he  shall  receive  no 
fees  when  acting  as  Coroner;  and  one  at  McClellanville, 
who  shall  receive  a  salary  of  $300;  and  they  shall  have 
jurisdiction  as  Magistrates  and  Deputy  Coroners  over  any 
and  every  part  of  said  County  outside  of  the  said  city.  And 
there  shall  also  be  a  Magistrate  at  or  near  Ten  Mile  Hill, 
who  shall  receive  a  salary  of  $750  per  annum,  whose  juris- 
diction shall  be  limited  to  the  territory  bounded  on  the  north 
by  the  line  dividing  the  County  of  Berkeley  from  the  County 
of  Charleston,  and  on  the  east  by  the  Cooper  River,  and  on 
the  south  by  the  northern  line  of  the  city  of  Charleston, 
and  on  the  west  by  the  Ashley  River. 

There  shall  also  be  one  Magistrate  for  that  portion  of 
the  County  embraced  between  Cooper  River  on  the  east 
and  the  confluence  of  Ashley  and  Cooper  rivers  on  the 
south,  and  Ashley  River  on  the  west,  and  the  northern  line 
of  said  County  running  from  the  Ashley  River  to  the  mouth 
of  Goose  Creek,  where  it  enters  into  the  Cooper  River.  His 
jurisdiction  shall  be  limited  to  his  part  of  said  County 
embraced  as  aforesaid. 

Each  Magistrate  in  said  County  is  authorized  to  appoint 
one  Constable  to  perform  such  duties  as  are  now  by  law 
provided,  and  to  employ  an  extra  Constable,  if  any  of  them 
deem  it  necessary,  for  the  collection  of  delinquent  poll  taxes. 
Said  Constable  shall  be  allowed  for  his  services  the  sum 
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of  twenty-five  cents  for  each  poll  collected,  which  sum 
shall  be  charged  against  the  delinquent. 

The  Constables  appointed  outside  of  the  city  of  Charles- 
ton shall  each  receive  out  of  the  funds  of  the  said  County 
a  salary  of  $100  per  annum,  except  the  Constable  for  the 
parish  of  St.  Philips,  outside  of  said  city,  who  shall  receive 
a  salary  of  $300;  and  the  Constables  appointed  by  the  Mag- 
istrates at  John's  Island,  Edisto  Island,  Wadmalaw  Island, 
James'  Island,  Mt.  Pleasant,  St.  Andrews,  Christ  Church, 
Owendaw,  McClellanville  and  St.  Paul's  township,  who  shall 
each  receive  $150  per  annum. 

The  Constables  appointed  for  the  city  of  Charleston  shall 
each  receive  a  salary  of  $300  out  of  the  funds  of  said 
County.— Civil  Code,  Sec.  1420,  Acts  of  1912,  page  600. 

City  of  Charleston. — A  Court  inferior  to  the  Circuit 
Courts,  and  to  be  known  as  "The  Civil  and  Criminal  Court 
of  Charleston,"  be,  and  it  is  hereby,  established  for  the  city 
of  Charleston  and  the  territory  adjacent  thereto  in  the 
County  of  Charleston,  within  the  late  parish  of  St.  Philips, 
outside  of  said  city  and  north  of  Line  street  therein,  between 
the  Ashley  and  Cooper  rivers. — Civil  Code,  Sec.  1421. 

The  present  Judicial  Magistrate's  Court  for  the  city  of 
Charleston  and  the  territory  adjacent  thereto,  in  the  County 
of  Charleston,  be,  and  the  same  is  hereby,  abolished. — Civil 
Code,  Sec.  1435. 

Chorokee. — For  Cherokee,  twelve  Magistrates,  two  of 
whom  shall  reside  in  Gaffney,  one  at  Blacksburg,  one  at 
Cherokee  Falls,  one  near  Antioch  Church,  one  near  Asbury, 
one  near  Draytonville,  one  between  Wilkinsville  and  Skull 
Shoals,  one  near  Ezells,  one  in  the  lower  section  of  Morgan 
township,  one  in  White  Plains  township,  one  in  Limestone 
township,  north  of  Gaffney.  Each  shall  receive  a  salary 
of  $60  per  annum,  payable  quarterly,  except  the  Magis- 
trates at  Gafifney,  who  shall  receive  $250  each,  and  the 
Magistrate  at  Blacksburg,  who  shall  receive  $175 ;  and  they 
are  hereby  required  to  keep  ofifices  in  public  places  in  Gaff- 
ney and  Blacksburg.     Each  of  said  Magistrates,  except  the 
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Magistrate  at  Gaffney,  shall  appoint  a  Constable.  The 
Magistrates  at  Gaffney  shall  direct  all  their  papers  and 
processes  to  the  Sheriff.  Each  Magistrate  shall  give  a 
bond,  to  be  approved  by  the  Clerk  of  the  Court  of  Cherokee 
County,  in  the  sum  of  $300,  and  they  shall  be  allowed  the 
fees  now  prescribed  by  law  for  their  services. — Ih.,  Sec. 
1436. 

Chester. — There  shall  be  eight  Judicial  Districts  and  one 
Magistrate  and  one  Constable  shall  be  appointed  for  each 
of  said  districts.  Salaries — 1st  District,  Magistrate  $375, 
and  $50  office  rent ;  for  Constable  $325 ;  2d  District, 
Magistrate  $225,  Constable  $100;  3d  District,  Magistrate 
$200,  Constable  $85;  4th  District,  Magistrate  $225,  Con- 
stable $125;  5th  District,  Magistrate  $150,  Constable  $100; 
6th  District,  Magistrate  $100,  Constable  $75 ;  7th  District, 
Magistrate  $100,  Constable  $75;  8th  District,  Magistrate 
$100,  Constable  $75.  All  the  Constables  of  said  County 
shall,  in  addition  to  their  respective  salaries,  receive  five 
cents  per  mile,  one  way,  for  the  shortest  route  necessarily 
traveled  in  transporting  and  delivering  prisoners  to  the 
County  chain  gang  or  the  County  jail. — Ih.,  Sec.  1437, 
Acts  1912,  page  600. 

Chesterfield. — Nine  Magistrates  shall  be  appointed  for 
Chesterfield  County,  one  for  each  township,  who  shall  reside 
therein,  and  one  at  or  near  Brock's  Mill,  whose  salaries  in 
criminal  matters  shall  be  as  follows :  Cheraw,  $250 :  Pro- 
vided, That  when  there  is  no  Magistrate  or  Constable 
appointed  and  serving  for  Steerpen,  the  salaries  herein  pro- 
vided for  the  Magistrate  and  Constable  at  Steerpn  shall  be 
paid  to  the  Magistrate  or  Constable  at  Cheraw,  respectively ; 
for  Chesterfield  Courthouse,  $300 :  Provided,  He  be 
required  to  attend  all  Courts  of  General  Sessions  for  Ches- 
terfield County;  for  Jefferson,  $175;  Mount  Crogan,  $250, 
and  Alligator,  $125  :  Provided,  The  Magistrate  at  Alligator 
be  required  to  open  his  office  at  least  one  day  in  each  week 
at  McBee;  for  Old  Store,  $175;  for  Cole  Hill,  Steerpen 
and  Brock's  Mill,  each  $125.     Each  of  these  Magistrates 
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shall  appoint  a  Constable,  who  shall  give  bond  in  the  sum 
of  $200,  to  be  approved  by  the  Clerk  of  the  Court,  and 
shall  receive  the  same  salary  as  the  Magistrate  appoint- 
ing him,  except  at  Chesterfield  Courthouse,  where  his  salary 
shall  be  $225.  Said  Constables  shall  receive,  in  addition, 
five  cents  per  mile,  going  and  returnmg  by  the  nearest  route, 
when  transporting  prisoners  to  the  jail  or  gang,  with  the 
same  mileage  one  way,  for  each  person  so  carried. — lb., 
Sec.  1438,  Acts  1912,  page  600. 

Clarendon. — There  shall  be  seven  Magistrates  appointed 
in  Clarendon  County.  One  shall  reside  in  the  town  of  Man- 
ning ;  one  at  or  near  New  Zion  Church ;  one  at  Foreston ; 
one  at  Pinewood;  one  at  or  near  Paxville;  one  at  or  near 
St.  Paul's;  one  at  or  near  Turbeville.  The  Magistrates 
outside  the  town  of  Manning  shall  each  appoint  one  Con- 
stable. It  shall  be  the  duty  of  the  Sheriff  of  Clarendon 
County  to  perform  all  the  duties  of  Constable  for  the 
Magistrate  at  Manning,  in  criminal  cases,  without  receiv- 
ing any  extra  compensation  therefor.  Salaries  of  Magis- 
trates—Manning, $450 ;  St.  Paul's,  $300 ;  Pinewood,  $200 ; 
and  each  of  the  other  Magistrates,  $100.  Salaries  of  Con- 
stables— Each  Constable  shall  receive  $75  per  annum, 
except  the  Constable  at  St.  Paul,  whose  salary  shall  be 
$100.  Salaries  payable  quarterly. — lb..  Sec.  1439,  Acts 
1912,  page  600. 

Colleton. — There  shall  be  twelve  Magistrates  appointed 
for  Colleston  County,  one  of  whom  shall  hold  his  Court  in 
the  town  of  Walterboro.  Each  Magistrate  is  authorized  to 
appoint  a  Constable  for  his  Court.  Each  of  said  Magis- 
trates and  Constables  shall  receive  an  annual  salary  of  $65, 
except  the  Magistrate  for  Walterboro,  who  shall  receive 
$150,  and  his  Constable  shall  receive  $125.  Said  Magis- 
trates and  Constables  shall  be  entitled,  in  addition  to  the 
salaries  herein  provided  for,  to  receive  fees  and  costs  in 
civil  cases,  and  said  Constables  shall  also  receive  5  cents 
for  each  mile  traveled  in  conveying  prisoners  to  the  County 
jail.— 76.,  Sec.  1440. 
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Darlington. — There  shall  be  appointed  four  Magistrates 
for  Darlington  County;  one  each  at  Darlington,  Hartsville, 
Society  Hill  and  Lamar.  Salaries — Darlington,  $700 ; 
Hartsville,  $480;  Society  Hill,  $150;  Lamar,  $220.  The 
Magistrates  at  Hartsville,  Society  Hill  and  Lamar  shall  each 
appoint  a  Constable,  who  shall  receive  an  annual  salary,  as 
follows:  Hartsville,  $480;  Society  Hill,  $150;  Lamar,  $300. 
The  Sheriff  of  Darlington  County  and  his  deputies  shall  act 
as  Constable  for  the  Magistrate  at  Darlington  Courthouse, 
and  shall  serve  all  criminal  process  issued,  without  any  addi- 
tional compensation,  and  shall  serve  all  civil  process  issued 
by  said  Magistrate  when  so  rec[uested  and  shall  receive  for 
same  the  fees  now  allowed  by  law  to  Constables  for  said 
service.  The  Magistrate  at  Darlington  shall  have  jurisdic- 
tion throughout  the  County.  Each  Constable  shall  receive 
five  cents  per  mile  each  way  for  conveying  prisoners  to  the 
chain  gang.  The  nearest  of  said  Magistrates  shall  hold 
inquests  when  necessary,  and  receive  the  sum  of  two  dollars 
and  fifty  cents  for  viewing  a  dead  body  and  granting  a 
burial  permit,  and  five  dollars  for  holding  an  inquest.  Each 
.Constable  shall  give  a  bond  in  the  sum  of  two  hundred  dol- 
'lars,  to  be  approved  by  the  County  Supervisor. — lb.,  Sec. 
1441,  Acts  1912,  page  602. 

Dillon. — The  Magistrate  at  Dillon  shall  receive  $400  per 
annum;  at  Latta,  $200;  at  Fork,  $75;  at  Hamer,  $120;  at 
Little  Rock,  $75;  at  Fore,  $75;  at  Page's  Mill,  $75.  The 
rural  policemen  are  hereby  required  to  act  as  Constables 
to  all  Magistrates  and  to  serve  all  warrants  without  extra 
compensation. — Acts  of  1912,  page  602. 

Dorchester. — There  shall  be  appointed  seven  Magistrates, 
one  at  each  of  the  following  places  and  at  the  following 
salaries  :  Saint  George,  $200  ;  Harleyville,  $125  ;  Ridgeville, 
$150;  Reevesville,  $125;  Summerville,  $150,  Delemars, 
$75 ;  Knightsville,  $100.  Each  of  said  Magistrates  shall 
have  jurisdiction  throughout  the  County.  Each  of  said 
Magistrates  shall  appoint  one  Constable,  who  shall  receive 
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an  annual  salary  equal  to  the  salary  of  the  Magistrate 
appointing  him. 

The  nearest  Magistrate  shall  hold  inquests,  and  for  each 
shall  receive  five  dollars.  Constables  shall  receive  four  cents 
per  mile  both  ways  when  conveying  prisoners  to  the  County 
jail  or  chain  gang. — lb.,  Sec.  1443,  Acts  1912,  page  603. 

Edgefield. — There  shall  be,  in  Edgefield  County,  eight 
Judicial  Districts;  one  Magistrate  appointed  for  each  dis- 
trict. The  office  of  the  Magistrate  of  the  First  District 
shall  be  at  Edgefield  Courthouse,  and  his  salary  shall  be 
$175  per  annum :  Provided,  hozvever,  That  the  civil  and 
criminal  jurisdiction  of  the  Magistrate  of  the  First  District 
shall  not  be  confined  to  that  district,  but  shall  extend  over 
the  whole  County  of  Edgefield,  except  that  the  trial  and 
examination  of  criminal  cases  shall  be  had  before  the  Mag- 
istrate in  whose  district  the  offense  occurred.  The  office  of 
the  Magistrate  of  the  Second  District  shall  be  at  Trenton; 
salary,  $125  per  annum.  The  office  of  the  Magistrate  of 
the  Third  District  shall  be  at  Johnston;  salary,  $150.  The 
salary  of  the  Magistrate  of  Fifth  District  shall  be  $125; 
Seventh,  $125 ;  Sixth,  $75,  and  the  salaries  of  the  remain- 
ing Magistrates  shall  each  be  $100  per  annum.  Each  Mag- 
istrate is  authorized  to  appoint  a  Constable,  who  shall  receive 
from  the  County  a  salary  equal  to  $25  less  than  the  amount 
received  by  the  Magistrate  making  such  appointment.  In 
addition,  the  Magistrates  in  Edgefield  County  shall  receive 
five  dollars  for  each  inquest  held  by  them. — lb.,  Sec.  1444. 

Fairfield. — The  County  of  Fairfield  is  divided  into  four- 
teen Judicial  Districts.  One  Magistrate  shall  be  appointed 
for  each  of  said  Judicial  Districts,  who  must  reside  or  hold 
his  office  within  the  limits  of  his  district,  except  the  Magis- 
trate of  the  Seventh  District,  who  must  reside  at  Winns- 
boro,  in  said  district.  They  shall  have  exclusive  jurisdiction 
within  the  limits  of  their  respective  districts  in  all  prose- 
cutions triable  by  them,  and  in  prosecutions  cognizable  by 
the  Court  of  Sessions  they  shall  have  jurisdiction  through- 
out the  County.     Each  Magistrate  may  appoint  one  Con- 
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stable.  The  Magistrates  shall  receive  compensation,  as  fol- 
lows: For  each  of  the  districts,  Nos.  1,  2,  3,  4,  5,  6,  S,  11, 
12,  13,  $75  each,  and  their  Constables  the  same  amount. 
The  Magistrate  in  No.  7  (Winnsboro)  shall  receive  S200, 
and  his  Constable  $100 ;  and  the  ]\Iagistrates  of  Xos.  9,  10 
and  14,  $150  each,  and  their  Constables  $100  each,  to  be 
paid  quarterly.  In  addition  to  the  salaries  herein  provided, 
Constables  shall  receive  the  fees  now  allowed  by  law  in 
civil  cases. — lb.,  Sec.  1445. 

Florence. — There  shall  be  nine  ^Magistrates  in  Florence 
County,  to  be  located  as  follows :  In  Florence  township,  one, 
salary,  S500 ;  one  at  Timmonsville,  salary,  $400 ;  one  in  Pet 
Dee  and  Hannah,  who  shall  hold  Court  at  both  Savage  and 
Hannah,  as  necessary,  salary,  S200 ;  one  in  Cains,  salary, 
S200;  one  at  Cartersville,  salary,  SlOO;  one  in  McMillan, 
salary,  SlOO ;  one  in  !Motts,  who  shall  hold  Court  at  Olanta, 
salary,  $150;  one  in  Effingham  and  Lynch,  who  shall  hold 
Court,  as  necessary,  at  Coward,  $250 ;  and  one  in  Lake  City, 
Lake  and  Lee  townships,  who  shall  hold  Court  at  Lake  City, 
$400.  Each  Magistrate  may  appoint  one  Constable,  except 
the  Magistrate  in  Effingham  and  Lynch,  who  may  appoint 
two,  one  in  Effingham  and  one  in  Lynch.  Constables  shall 
receive  the  following  salaries :  Florence,  $400 ;  Effingham, 
$150;  Lynch,  $50;  Timmonsville  and  Lake  City,  each 
$300 :  Pee  Dee  and  Hannah,  $100 ;  ]\Iotts,  Cains  and  Car- 
tersville, each  $100 ;  McMillan,  $75.  Said  salaries  for  Mag- 
istrates and  Constables  to  be  paid  in  lieu  of  all  costs  and 
fees  in  criminal  cases.  Each  Constable  shall  receive  five 
cents  a  mile  each  way  to  make  arrests  and  deliver  prisoners. 
^Magistrates  acting  for  the  Coroner  in  holding  inquests  shall 
be  paid,  as  extra  compensation,  $2.50  for  each  and  every  day 
so  engaged. — lb.,  Sec.  1446. 

Gcorgetoz^'u. — There  shall  be  seven  ^lagistrates  appointed 
for  the  County  of  Georgetown,  as  follows:  One  for  No.  1 
township,  who  may  reside  in  No.  3  township,  salary,  S200 ; 
one  for  No.  2  township,  salary,  $150 ;  one  in  City  of  George- 
town (No.  3  township),  salar\-,  $250;  one  in  No.  4,  who 


Magistrates.  527 


shall  reside  in  town  of  Andrews,  salary,  $200;  one  in  No. 
5,  salary,  $200 ;  one  in  No.  6,  salary,  $200,  and  one  in  No. 
7,  salary,  $150.  Their  jurisdiction  shall  extend  all  over  the 
entire  County.  Each  Magistrate,  except  the  Magistrate  in 
Georgetown,  may  appoint  a  Constable  at  a  salary  of  $75  per 
annum,  except  the  Constable  of  Township  No.  5,  who  shall 
receive  $100.  The  Sheriff  of  said  County  shall  be  required 
to  act  as  Constable  for  the  Magistrates  in  the  County  with- 
out additional  compensation,  for  offenses  committed  or  cases 
tried  in  No.  3  township.  The  Magistrates  so  appointed  shall 
each  give  bond  of  $500,  and  each  Constable  bond  for  $250. 
—lb..  Sec.  1447,  Acts  1912,  page  603. 

Greenz'ille. — There  shall  be  twenty  Magistrates  for 
County  of  Greenville:  Two  for  city  of  Greenville,  salaries, 
$425  each;  one  for  Bates,  O'Neall,  Glassy  Mt.,  Highland, 
Cleveland,  Paris  Mt.  and  Saluda  townships,  at  $75  each; 
one  for  Austin  township,  $125 ;  one  for  Fairview  township, 
$125 ;  one  for  Gantt,  Dunklin  and  Oaklawn  townships,  at 
$100  each;  two  for  Grove  township,  one  of  whom  shall  have 
his  office  at  Piedmont,  at  a  salary  of  $90,  the  other,  $75 ; 
two  for  Butler  township,  at  $75  each,  one  to  have  his  office 
at  Batesville;  two  for  Chick  Springs  township,  one  of  whom 
shall  have  his  office  at  Greer,  at  a  salary  of  $250,  the  other 
shall  receive  a  salary  of  $75 ;  Traveler's  Rest,  one  Magis- 
trate, at  $120.  Each  of  the  aforesaid  Magistrates  shall 
appoint  a  Constable,  with  like  salary  as  Magistrate  appoint- 
ing him,  except  that  the  Constable  in  the  city  of  Greenville 
shall  receive  $325;  at  Greer,  $150;  Piedmont,  $150,  and 
Traveler's  Rest,  $120.— /&.,,  Sec.  1448,  Acts  of  1912,  page 
605. 

Greenwood. — There  shall  be  appointed  eleven  Magis- 
trates for  the  County  of  Greenwood,  and  no  more.  One 
shall  be  commissioned  for  each  of  the  following  places : 
Greenwood,  Ninety-Six,  Hodges,  Troy,  Ware  Shoals, 
Gaines,  Cambridge,  Lyons,  Bradley,  Coronaca  and  Verdery. 
Each  shall  have  his  office  at  the  place  for  which  he  shall  be 
appointed.     Each  Magistrate  shall  receive  as  compensation 
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for  his  services  and  in  lieu  of  all  costs  and  fees  in  criminal 
cases  annually,  to  wit:  Greenwood,  $350;  Ninety-Six,  $250; 
Gaines,  $75 ;  Troy,  $75 ;  Hodges,  $75 ;  Ware  Shoals,  $200 ; 
Cambridge,  $75;  Lyons,  $150;  Bradley,  $100;  Coronaca, 
$100;  Verdery,  $100.  Each  Magistrate  shall  appoint  a 
Constable,  except  the  Magistrate  at  Greenwood.  The  Sher- 
iff of  Greenwood  County  shall  execute  such  papers  and  proc- 
esses as  may  be  issued  by  the  Magistrate  at  Greenwood,  and 
shall  receive  in  civil  cases  such  fees  as  are  allowed  by  law 
to  Constables  in  civil  cases,  but  shall  serve  in  criminal  cases 
without  compensation.  Salaries  of  Constables  shall  be  as 
follows  :  Ninety-Six,  $150 ;  Hodges,  $75  ;  Gaines,  $75  ;  Cam- 
bridge, $75;  Lyons,  $150;  Troy,  $75;  Ware  Shoals,  $200; 
Bradley,  Coronaca  and  Verdery,  each  $100.  Said  Con- 
stables shall,  in  addition,  receive  six  cents  per  mile  of  nec- 
essary travel  for  conveying  prisoners  to  jail  or  chain  gang. 
—lb.,  Sec.  1449. 

Hampton. — There  shall  be  appointed  for  the  County  of 
Hampton  seven  Magistrates :  Two  for  People's  township 
(one  to  reside  in  the  town  of  Brunson),  salaries,  $125  each; 
one  for  Pocotaligo  township,  $150;  one  for  Coosawhatchie 
township,  $200;  one  for  Robert  township,  $150;  one  for 
Goethe  township,  $150;  one  for  Lawton  township,  $200. 
Each  of  said  Magistrates  shall  appoint  a  Constable  at  a  sal- 
ary equal  in  amount  with  the  Magistrates  appointing"  such 
Constable.  Said  Magistrates  and  Constables  shall  reside  in 
the  townships  for  which  they  are  appointed. — Ih.,  Sec.  1450. 

Horry. — Magistrates  for  Horry  County  shall  be  located 
as  follows,  and  receive  the  salaries  named  per  annum :  Con- 
way, $200;  Adrian,  $100;  Loris  and  Floyds,  $60;  Bucks, 
Green  Sea  and  Little  River,  $50 ;  Bayboro,  Cool  Springs, 
Dog  Bluff,  Dogwood,  Ebenezer,  Galivants,  Simpson,  Spring 
Branch,  Socastee  and  Wampee,  $40  each.  Constables  to 
receive  same  salaries  as  Magistrates  appointing  them.  In 
addition  to  their  other  duties  prescribed  by  law,  it  is  hereby 
also  made  their  duty  to  enforce  the  provisions  of  the  law 
relating  to  fences  in  Horry  County.     A  failure  so  to  do.  in 


Magistrates.  529 


the  judgment  of  two  nearest  Magistrates,  shall  work  a  for- 
feiture of  ten  dollars  of  his  salary  for  each  conviction,  same 
to  be  deducted  by  Supervisor  from  said  Constable's  pay 
warrant. — lb.,  Sec.  1451. 

Kershaw. — There  shall  be  eight  Magistrates  appointed  for 
the  County  of  Kershaw :  One  for  DeKalb  township,  who 
shall  have  his  office  in  the  city  of  Camden,  salary,  $600 ; 
three  for  Buffalo  township,  one  to  have  his  office  in  the  city 
of  Bethune,  salaries,  $150  each;  one  in  that  portion  of  the. 
town  of  Kershaw,  which  is  situated  in  Kershaw  County, 
salary,  $150;  one  at  large,  salary,  $100;  two  for  Wateree 
and  Flat  Rock  township,  salary,  $100.  Each  Magistrate 
shall  apix)int  one  Constable,  who  shall  receive  the  same  sal- 
ary as  the  Magistrate  appointing  him.  All  of  said  salaries 
shall  be  payable  quarterly. — lb.,  Sec.  1453. 

Lancaster. — There  shall  be  appointed  for  Lancaster 
County  nine  Magistrates,  one  for  each  township  in  said 
County,  to  wit :  Gills  Creek,  Cane  Creek,  Cedar  Creek,  Flat 
Creek,  Buford,  Pleasant  Hill,  Waxhaw,  Indian  Land,  and 
one  additional  Magistrate  for  the  township  of  Pleasant  Hill 
and  Flat  Creek  townships,  who  shall  reside  and  keep  his 
office  in  the  town  of  Kershaw,  in  said  County.  The  IVIagis- 
trate  for  Gills  Creek  township  shall  reside  at  and  keep  his 
office  at  Lancaster  Courthouse,  and  the  Magistrate  for  Cane 
Creek  township  shall  keep  his  office  at  the  Lancaster  cot- 
ton mills.  Each  of  the  Magistrates  appointed  under  the 
provisions  of  this  section  shall  be  a  resident  of  the  Judicial 
District  for  which  he  is  appointed,  and  shall  reside  therein 
during  his  term  of  office.  The  Magistrate  for  Kershaw 
shall  have  concurrent  jurisdiction  in  Flat  Creek  and  Pleas- 
ant Hill  townships  with  the  Magistrates  appointed  for  said 
townships.  In  all  criminal  actions  triable  by  them,  said 
Magistrates  shall  have  exclusive  jurisdiction  within  the 
limits  of  their  respective  districts.  In  prosecutions  cogniza- 
ble by  the  Court  of  General  Sessions  and  in  all  civil  matters 
said  Magistrates  shall  each  have  jurisdiction  throughout  the 
limits  of  the  County.  Said  Magistrates  shall  receive  the 
34— M. 
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following-  salaries :  Magistrate  at  Lancaster  Courthouse, 
$350 ;  at  Lancaster  cotton  mills.  $250 ;  for  Judicial  District 
embracing"  Kershaw.  $150;  Heath  Springs,  $100;  and  all 
other  Magistrates  in  the  County,  $75 ;  except  at  Gills  Creek 
and  Cane  Creek.  The  Magistrate  for  Gills  Creek  township 
shall  have  exclusive  jurisdiction  in  Gills  Creek  township, 
and  concurrent  jurisdiction  in  Cane  Creek  township  with 
the  ^Magistrate  in  said  township,  and  shall  receive  $425  per 
annum.  The  Magistrate  for  Cane  Creek  township  shall 
have  concurrent  jurisdiction  in  Cane  Creek  township  with 
the  Magistrate  for  Gills  Creek,  and  shall  receive  $175  per 
annum.  Each  Magistrate  shall  appoint  one  Constable,  who 
shall  receive  the  same  salary  as  the  Magistrate  appointing 
him.  No  Magistrate  shall  receive  additional  compensation 
for  holding  inquests. — lb..  Sec.  1453,  Acts  1912,  Page  607. 

Laurens. — The  number  of  Magistrates  for  Laurens 
County  shall  not  exceed  nine,  one  for  each  of  the  townships 
of  Laurens,  Cross  Hill,  Hunter,  Jacks,  Scuffletown,  SuU.ivan. 
'^oung,  Dial  and  Waterloo.  Each  Magistrate  is  authorized 
to  appoint  a  Constable.  Magistrates  and  Constables  shall 
receive  the  following  salaries,  payable  quarterly,  upon  the 
warrant  of  the  County  Supervisor ;  Laurens  Courthouse, 
Magistrate  $350,  Constable  $250;  Waterloo,  Magistrate 
$150,  Constable  $150;  Clinton,  Magistrate  and  Constable, 
each  $200 ;  Cross  Hill,  Magistrate  and  Constable,  each  $100  ; 
Young,  Magistrate  and  Constable,  each  $75  ;  Jack,  Magis- 
trate $100,  Constable  $75  ;  Scuffletown.  Magistrate  and  Con- 
stable, each  $100;  Dial,  Magistrate  $125,  Constable  $75; 
Sullivan,  Magistrate  and  his  Constable,  each  $75.  There 
shall  be  an  additional  Magistrate  appointed  for  Hunter 
township,  who  shall  hold  his  office  at  Mountville,  and  his 
salary  shall  be  $50,  and  the  salary  of  his  Constable  $50. — 
Civil  Code.  Sec!  1454,  Acts  of  1912,  Page  60S. 

Lee. — There  shall  be  eight  Magistrates  appointed  for  Lee 
County,  who  shall  receive  the  following  salaries  :  The  Magis- 
trate whose  jurisdiction  shall  extend  over  Bishopville  town- 
ship and  that  part  of  Mount  Clio  township  north  of  a  line 
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extending  from  Outlaw's  Crossing,  on  Scape  O'er  Swamp 
to  English  avenue,  and  thence  a  straight  line  to  Stoney  Run 
Branch,  whose  office  shall  be  at  the  city  of  Bishopville,  three 
hundred  dollars;  the  Magistrate,  whose  jurisdiction  shall  be 
Turkey  Creek  township,  shall  hold  his  office  at  Lucknow. 
$125;  the  Magistrate  at  Lynchburg,  whose  jurisdiction  shall 
be  Lynchburg  township,  $125;  the  Magistrate,  whose  juris- 
diction shall  be  at  St.  Charles,  that  part  of  Mt.  Clio  town- 
ship lying  south  of  a  line  running  from  Outlaw's  Crossing, 
on  Scape  O'er  Swamp  to  the  English  avenue,  and  thence  to 
Stoney  Run  Branch,  at  St.  Charles  township,  $125;  the 
Magistrate,  whose  jurisdiction  shall  be  Ionia  and  Spring  Hill 
townships,  $250;  the  Magistrate,  whose  jurisdiction  shall  be 
Stokes  Bridge  township,  $125  ;  the  Magistrate,  whose  juris- 
diction shall  be  Cypress  township,  $75.  Each  Magistrate 
shall  appoint  a  Constable,  who  shall  receive  the  same  salary 
as  the  Magistrate ;  except  the  Constable  at  Bishopville,  who 
shall  receive  $250  ;  and  the  Magistrate's  Constable  for  Spring 
Hill  and  lona  townships,  who  shall  receive  a  salary  of  $125. 

There  shall  be  an  additional  Magistrate  appointed  for 
Mechanicsville  township,  who  shall  hold  his  Court  at 
DuBose  Cross  Roads,  and  shall  receive  a  salary  of  $75, 
his  Constable  the  same.  The  Magistrate  of  Spring  Hill 
township  shall  have  concurrent  jurisdiction  in  Mechanics- 
ville township. — Civil  Code.  Sec.  1455,  Acts  1912,  page 
(508. 

Lexington. — The  County  of  Lexington  is  divided  into 
seven  Judicial  Districts.  One  Magistrate  shall  be  appointed 
for  each  of  said  districts,  who  shall  be  a  resident  of  the  dis- 
trict for  which  he  is  appointed,  and  the  Magistrate  of  the 
District  No.  1  shall  have  his  office  at  Lexington ;  the  other 
Magistrates  at  places  from  time  to  time  most  convenient  to 
them  in  their  respective  districts.  The  Magistrates  shall 
have  exclusive  jurisdiction  in  their  respective  districts  in 
all  criminal  cases  triable  by  them,  and  in  all  preliminary 
hearings;  and  in  all  civil  cases  they  shall  have  jurisdiction 
throughout  the  County ;  but  cases  may  be  removed  from  one 
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Magistrate  to  another  as  now  provided  by  law.  Each  Mag- 
istrate shall  appoint  a  Constable,  who  shall  not  be  related 
either  by  consanguinity  or  affinity  within  the  sixth  degree  to 
said  Magistrate.  The  salaries  of  said  Magistrates  and  their 
Constables  shall  be  as  follows:  1st  District,  Magistrate  $235, 
Constable  $150;  2d  District,  Magistrate  $155,  Constable 
$125;  3d  District,  Magistrate  $155,  Constable  $125;  4th 
District,  Magistrate  $155,  Constable  $125;  5th  District, 
Magistrate  $155,  Constable  $125;  0th  District,  Magistrate 
$155,  Constable  $125;  7'th  District,  Magistrate  $250,  Con- 
stable $135 ;  salaries  payable  (jnarterly.  The  Constables 
appointed  shall  each  give  bond  in  the  sum  of  $200,  to  be 
approved  by  the  County  Supervisor.  Said  Magistrates, 
except  at  Lexington  and  Brookland,  in  Congaree  township, 
shall  hold  their  Courts  on  such  dates  and  at  such  places  as 
is  most  suitable  and  convenient.  The  Magistrates  at  Lex- 
ington and  at  New  Brookland,  in  Congaree  township,  shall 
hold  their  Courts  at  these  designated  places,  but  on  such 
dates  as  are  to  "them  most  convenient. — Civil  Code,  Sec. 
1456,  Acts  1912,  page  608. 

Marion. — There  shall  be  appointed  for  Marion  County 
Magistrates  as  follows,  who  shall  receive  the  annual  salaries 
hereinafter  stated  as  compensation  for  all  costs  and  fees  in 
criminal  cases  and  on  inquests  acting  as  Coroner  :  Two  Mag- 
istrates at  Marion,  with  an  annual  salary  of  $250  each ;  one 
Magistrate  at  Mullins,  salary  $200,  and  who  shall  appoint  a 
Constable  at  $200 ;  one  Magistrate  at  Nichols,  salary  $75  ; 
two  Magistrates  south  of  the  courthouse,  one  at  salary  of 
$75,  the  one  at  Brittons  Neck,  $100 ;  one  Magistrate  at  or 
near  Zion,  salary  $50 ;  one  at  or  near  Sellers,  salary  $100. 
Any  Magistrate  may  direct  his  papers  to  the  Sheriff  for 
service,  and  in  such  cases  the  Sheriff  shall  serve  same  and 
receive  therefor  the  same  fees  as  are  allowed  by  law  to  Con- 
stables for  same  service,  except  papers  directed  to  the  Sheriff 
at  Marion,  the  payment  for  this  special  service  being  other- 
wise provided  for  by  law :  Provided,  That  all  Magistrates 
of  the  County  of  Marion  may  direct  their  papers  to  the 
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rural  policemen  appointed  for  Marion  county,  and  they  are 
hereby  required  and  directed  to  serve  such  papers  for  said 
Magistrates  without  extra  compensation. — Civil  Code,  Sec. 
1457,  Acts  1912,  page  608. 

Marlboro.— Seven  Magistrates  shall  be  appointed  for  the 
County  of  Marlboro,  each  of  whom  shall  have  jurisdiction 
throughout  the  County.  Two  of  said  Magistrates  shall  keep 
their  offices  in  the  town  of  Bennettsville  and  each  shall 
receive  annually  a  salary  of  $275 ;  one  shall  be  appointed  for 
Clio,  salary  $200 ;  one  for  McColl,  salary  $300 ;  one  for 
Brownsville  and  Blenheim,  salary  $150 ;  one  for  Brightsville, 
salary  $200 ;  and  one  for  Smithville,  salary  $100.  Said 
salaries  shall  be  payable  c[uarterly,  upon  the  warrant  of  the 
County  Board  of  Commissioners.  The  Sheriff  of  the 
County  shall,  ex  officio,  act  as  Constable  for  the  two  Magis- 
trates at  Bennettsville  without  additional  compensation.. 

By  the  Acts  of  IQ12. — The  position  of  Magistrate's  Con- 
stable for  Marlboro  County  is  hereby  abolished  and  the 
rural  policemen  are  required  to  serve  all  process  of  the  Mag- 
istrates and  perform  all  other  duties  now  required  of  said 
Constables,  except  the  Sheriff  shall  act  as  Constable  for  the 
two  Magistrates  at  Bennettsville,  as  now  required  by  law. — 
Civil  Code,  Sec.  1458.  Acts  of  1012,  page  608. 

Nezvberry. — In  Newberry  County  eleven  Magistrates  shall 
be  appointed:  One  in  the  town  of  Newberry,  salary  $350 
per  annum,  and  his  Constable  $400 ;  one  in  the  town  of 
Prosperity,  salary  $200,  and  his  Constable  $200 ;  one  in  the 
town  of  Little  Mountain,  salary  $60,  and  his  Constable  $60 ; 
one  in  each  township  Nos.  2,  3,  5,  6,  10,  who  shall  receive  an 
annual  salary  of  $50  each,  and  whose  Constables  shall  receive 
the  same  salary ;  one  in  Township  No.  4,  salary  $200,  his 
Constable  $200  :  one  in  Township  No.  7,  salary  $60,  his  Con- 
stable $60  ;  one  in  Township  No.  11.  salary  $60,  and  his  Con- 
stable $60.  Said  salaries  shall  be  in  lieu  of  all  fees  in  crimi- 
nal cases,  and  shall  be  paid  quarterly.  Each  of  said  Con- 
stables shall  also  receive  five  cents  per  mile  each  way  for 
each   mile    necessarily    traveled    in   serving   and    executing 
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arrests  or  witnesses'  warrants  in  criminal  cases  in  Court  of 
General  Sessions,  and  for  conveying  prisoners  to  jail  or 
chain  gang".  Each  Constable,  iDefore  entering  upon  the  dis- 
charge of  his  duties,  shall  execute  a  bond  in  the  sum  of  $200. 
in  form  required  by  law  for  Constables.  The  Counts- 
Board  of  Commissioners  shall  furnish  a  suitable  office  for  the 
Magistrate  in  the  town  of  Newl^erry. 

The  jurisdiction  of  each  Magistrate  shall  extend  through- 
out the  County,  and  shall  not  be  confined  to  the  townships  in 
which  he  resides. — Civil  Code,  Sec.   14.")',). 

Oconee. — There  shall  be  appointed  for  Oconee  County 
Magistrates,  whose  annual  compensation  shall  be  as  follows : 
One  at  Walhalla.  $250;  one  at  Seneca.  $144:  one  at  West- 
minster, $144 ;  one  at  or  near  Oakway.  $80 ;  one  at  or  near 
Salem,  $8,") ;  one  at  or  near  Fair  Play,  $50.  and  ten  others 
may  be  appointed,  each  of  whose  compensation  shall  l^e 
$2.")  per  annum. — Civil  Code,  Sec.  14H0. 

Oraiujehiivg. — Orangeburg  County  shall  l)e  divided  into 
eleven  Judicial  Districts,  with  one  Magistrate  and  one  Con- 
stable for  each  District,  with  salaries  as  follows :  District 
No.  1,  Magistrate  and  Constable,  each  $()00  per  annum; 
District  No.  2,  Magistrate  and  Constable,  each  $200.  The 
said  Magistrate  shall  have  at  least  two  office  days  at  the  town 
of  Branchville  each  week.  District  No.  '->,  Magistrate  and 
Constable,  each  $200.  The  said  Magistrate  shall  have  at 
least  one  office  day  in  each  week  in  the  town  of  Elloree  and 
two  days  in  each  month  in  the  town  of  Vance.  District  No. 
4,  Magistrate  and  Constable,  each  $125;  District  No.  5, 
Magistrate  and  Constable,  each  $150;  No.  6,  Magistrate  and 
Constable,  each  $150;  No.  7,  Magistrate  and  Constable,  each 
$125;  No.  8,  Magistrate  and  Constable,  each  $125;  No.  9, 
Magistrate  and  Constable,  each  $175;  No.  10.  Magistrate 
and  Constable,  each  $100;  District  No.  11,  Magistrate  and 
Constable,  each  $200.  The  said  Magistrate  shall  have  at 
least  two  office  days  in  each  month  at  Ferguson.  Each  of 
said  Magistrates  shall  be  a  resident  of  the  district  for  which 
he  is  appointed  and  shall  reside  therein  during  his  term  of 
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office.  In  all  criminal  actions  triable  by  said  Magiistrates 
they  shall  have  exclusive  jurisdiction  within  the  limits  of 
their  Magisterial  Districts.  In  prosecutions  cognizable  by 
the  Court  of  General  Sessions  and  in  civil  cases  within  their 
jurisdiction  said  Magistrates  shall  each  have  jurisdiction 
throughout  the  limits  of  the  County.  But  criminal  prosecu- 
tions and  civil  actions  may  be  removed  from  one  Magistrate 
to  another  for  the  same  causes  and  in  the  same  manner  as  is 
provided  by  law.  All  Constables  shall  receive,  in  addition  to 
their  salaries,  5  cents  per  mile  for  necessary  travel  for  trans- 
porting prisoners  to  the  chain  gang  or  county  jail.  The  Mag- 
istrate of  District  No.  1  may  employ  additional  Constable 
service  at  a  cost  not  exceeding  $100  per  annum,  and  the 
Magistrate  for  District  No.  11  may  employ  additional  Con- 
stable service  at  a  cost  not  to  exceed  $50  per  annum,  to  be 
paid  by  the  Board  of  County  Commissioners,  upon  the 
claim  or  claims  therefor  being  approved  by  the  said  Magis- 
trates,  respectively. — Civil  Code,   Sec.   1461. 

Pickens. — There  shall  be  a  Magistrate  at  Easley,  at  a  sal- 
ary of  $400;  Liberty,  at  a  salary  of  $235 ;  Pickens,  at  a  sal- 
ary of  $225;  Central,  at  a  salary  of  $150;  Calhoun,  at  a 
salary  of  $75  ;  Cateechee,  at  a  salary  of  $/'5  :  Provided,  That 
the  Magistrate  appointed  for  Easley  township,  in  Pickens 
County,  shall  receive  a  salary  of  $400,  and  the  Magistrates 
for  Pickens  and  Liberty  townships,  $225,  and  the  Magistrate 
for  Central,  in  Pickens  county,  at  Central,  $150. — Civil 
Code,  Sec.  1462,  Acts  of  1912,  page  608. 

Richland. — There  shall  be  twelve  Magistrates  appointed 
for  the  County  of  Richland,  as  follows :  One  at  Columbia, 
salary,  $1,200  per  annum,  and  his  Constable,  $420;  one  at 
Waverley,  salary,  $480,  and  his  Constable,  $400 ;  one  at 
Eastover,  salary,  $300,  and  his  Constable,  $300  ;  one  at  Gads- 
den, salary,  $240,  and  his  Constable,  $240 ;  one  at  West 
Upper  township,  salary,  $240,  and  his  Constable,  $200 ;  one 
at  Hopkins,  salary,  $240,  and  his  Constable,  $240 ;  one  at 
Davis',  salary,  $240,  and  his  Constable,  $240 ;  one  at  Kil- 
lian's,  salary,  $240,  and  his  Constable,  $240 ;  one  at  Gar- 


536  The  Lazv  of  Magistrates. 

ner's,  salary,  $240,  and  his  Constable,  $240 ;  one  at  Olympia, 
salary,  $300,  and  his  Constable,  $300 ;  one  at  Fairmount, 
salary,  $240,  and  his  Constable,  $240 ;  one  at  Lykes,  salary, 
$240,  and  his  Constable,  $240.  Said  Constables  shall,  in 
addition,  receive  5  cents  per  mile  each  way  for  carrying- 
prisoners  to  the  County  jail  or  chain  gang. — Civil  Code,  Sec. 
1463,  Acts  of  1912,  page  608. 

Saluda. — Six  Magistrates  shall  be  appointed  in  Saluda 
County,  each  of  whom  shall  have  jurisdiction  throughout  the 
County.  One  of  the  said  Magistrates  shall  reside  in  the 
town  of  Saluda  and  have  his  office  in  said  town,  and  he  shall 
receive  an  annual  salary  of  $250.  Each  of  the  other  Magis- 
trates shall  receive  an  annual  salary  of  $75.  The  Sheriff  of 
Saluda  County  or  his  Deputy  shall  act  as  Constable  for  the 
Magistrate  residing  in  the  town  of  Saluda.  Each  of  the 
other  Magistrates  shall  appoint  a  Constable,  and  each  of  said 
Constables  shall  receive  an  annual  salary  of  $75.  The  sal- 
aries herein  provided  for  shall  be  paid  quarterly  by  the 
County  Treasurer  upon  the  warrant  of  the  County  Board  of 
Commissioners. — Acts  of  1912,  page  608. 

Spartanburg. — There  shall  be  twenty-five  Magistrates 
appointed  in  and  for  Spartanburg  County,  two  of  whom 
shall  reside  and  have  their  offices  in  the  city  of  Spartanburg, 
and  one  of  whom  shall  reside  and  have  his  office  in  the  town 
of  Woodruff".  The  said  Magistrates  shall  be  paid  for  their 
services  annual  salaries,  payable  quarterly,  on  the  first  day 
of  January,  April,  July  and  October,  as  follows :  The  Mag- 
istrates for  the  city  of  Spartanburg,  each  $550;  the  Magis- 
trate at  Duncan's,  $300;  at  Woodruff,  $200;  at  Glendale, 
:$200;  at  Campobello,  $125;  at  Pacolet  Mills,  $200;  at 
Arlington,  $175  ;  the  Magistrate  at  Cowpens  and  Clifton. 
$200;  at  Enoree,  $225;  at  Chesnee,  $100;  at  Moore,  $100; 
at  Reidville,  $100 ;  at  Glenn  Springs,  $100 ;  at  Landrum, 
$100;  at  Inman,  $100;  the  other  Magistrate  in  Woodruff 
township,  $125.  Each  of  the  other  Magistrates  of  the 
County  shall  receive  $70.  Each  Magistrate  may  appoint  a 
regular  Constable,  whose  term  of  office  shall  be  co-terminal 
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with  that  of  the  Magistrate  appointing  him,  unless  sooner 
removed  by  such  Magistrate.  Each  Constable  shall  be 
entitled  to  charge  and  receive  the  costs  and  fees  provided  by 
law  for  costs  of  Constables :  Provided,  The  salaries  above 
mentioned  shall  be  payable  monthly,  at  the  option  of  the  offi- 
cer to  whom  same  is  due. — Civil  Code,  Sec.  1465,  Acts  of 
1912,  page  609. 

Sumter. — The  County  of  Sumter  shall  be  divided  into 
seven  Judicial  Districts,  and  one  Magistrate  shall  be 
appointed  for  each  district,  who  shall  receive  annual  salaries, 
as  follows  :  Magistrates  for  First  and  Second  Districts,  $150 
each.  Constables,  $150  each;  of  the  Third  District,  $625, 
Constable,  $300;  of  the  Fifth  District.  $400,  Constable, 
$200;  of  the  Fourth  District,  $150,  Constable,  $125;  of  the 
Sixth  District,  $350,  Constable,  $200;  of  the  Seventh  Dis- 
trict, $150,  Constable,  $100.  Each  Magistrate  shall  be  a 
resident  of  the  district  in  which  he  is  appointed,  and  shall 
reside  therein  during  his  term  of  office.  In  criminal  cases 
triable  by  them  said  Magistrates  shall  have  exclusive  juris- 
diction within  the  limits  of  their  respective  districts.  The 
Magistrate  of  the  Second  District  shall  have  his  office  in  the 
town  of  Mayesville;  the  Magistrate  of  the  Third  District,  in 
the  city  of,  Sumter.— Civil  Code,  Sec.  1466,  Acts  of  1912, 
page  609. 

Union. — In  Union  County  there  shall  be  ten  Magistrates 
and  the  same  number  of  Constables,  except  in  the  city  of 
Union  the  Sheriff  of  Union  County  shall  act  as  the  Constable 
of  the  Union  Magistrate.  The  Magistrates  shall  all  have 
original  jurisdiction  within  the  territorial  limitations  as  now 
provided,  except  the  Magistrate  at  Union,  whose  original 
jurisdiction  shall  be  coextensive  with  the  territorial  boun- 
daries of  Union  County.  The  said  Magistrates  and  their 
Constables  shall  have  annual  salaries,  respectively,  as  fol- 
lows, payable  monthly :  Magistrate  at  Union.  $360,  Con- 
stable, $240 ;  at  Jonesville,  $120,  Constable,  $90 ;  at  Buffalo. 
$120,  Constable,  $90 ;  at  Lockhart,  $120,  Constable,  $90 ;  at 
Kelton.  $60.  Constable.  $60;  at  West  Springs,  $60,  Con- 
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stable,  $(iO :  at  Santnc.  v$60.  Constable,  $60 :  at  Carlisle,  $<i(). 
Constable,  $60;  at  Black  Rock.  $60,  Constable.  $60;  at 
Cross  Keys,  $60,  Constable,  $60. — Civil  Code,  Sec.  1467. 
Acts  of  1912,  page  610. 

JJ'illiainsburg. — There  shall  be  appointed  for  Williams- 
burg County  eight  Magistrates :  One  at  Kingstree,  one  at 
Lanes,  one  at  Greeleyville,  one  at  Trio,  one  at  Morrisville. 
one  at  Johnsonville,  one  at  Salem's  Alill,  and  one  at  Hebron. 
Each  shall  receive  a  salar}-  of  $7'5  per  annum,  except  the 
Magistrates  at  Kingstree  and  Greeleyville.  The  Magistrate 
at  Kingstree  shall  receive  a  salary  of  $400  per  annum  and 
the  Magistrate  at  Greeleyville  shall  receive  a  salary  of  $100 
per  annum.  All  the  salaries  payable  quarterly.  Each  Mag- 
istrate shall  appoint  his  own  Constable,  at  a  salary  of  $60 
per  annum,  except  the  Constable  of  the  Magistrate  at  Kings- 
tree,  whose  salary  shall  be  $300  per  annum ;  salaries  payable 
quarterly.  The  ]»klagistrate  at  Kingstree  may  appoint  the 
Sheriff  as  his  Constable,  and  in  such  event  the  Sheriff  shall 
receive  as  compensation  the  same  salary  as  above  provided 
for  the  Constable  of  said  Magistrate,  and,  upon  request  of 
said  Sheriff,  such  appointment  shall  be  made.  Constables 
shall  receive  a  mileage  of  10  cents  per  mile  for  taking  pris- 
oners from  Magistrate's  office  to  prison  or  chain  gang.  The 
Coroner  shall  hold  all  inquests  in  the  County,  except  in  spe- 
cial cases,  when  the  nearest  Magistrate  shall,  upon  the  advice 
of  the  Sheriff,  hold  such  inquest,  and  shall  receive  for  same 
the  sum  of  five  dollars,  to  be  paid  out  of  and  deducted  from 
Coroner's  salary. — Civil  Code,  Sec.  1468,  Acts  of  1912. 
page  610. 

York. — The  Judicial  Districts  of  Magistrates  for  York 
County  for  criminal  cases  coming  within  their  jurisdiction, 
shall  be  as  follows :  The  First  District  shall  embrace  Broad 
River  township  and  the  corner  of  King's  Mountain  town- 
ship adjacent  to  Broad  River  township :  the  Second  District 
shall  embrace  Bullock's  Creek  township:  the  Third  District 
shall  embrace  Bethesda  township :  the  Fourth  District  shall 
embrace  York  township;  the  Fifth  District  shall  embrace 
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King's  Mountain  township  and  in  the  corner  of  said  town- 
ship adjacent  to  Broad  River  township.  The  Magistrates 
of  King's  Mountain  township  shall  have  concurrent  jurisdic- 
tion with  the  Magistrates  of  Broad  River  township.  The 
Sixth  District  shall  embrace  Bethel  township;  the  Seventh 
District  shall  embrace  Fort  Mill  township;  the  Eighth  Dis- 
trict shall  embrace  Ebenezer  township  outside  of  the  incor- 
porate limits  of  the  city  of  Rock  Hill;  the  Ninth  District 
shall  embrace  Catawba  township  and  that  portion  of  Ebe- 
nezer township  lying  within  the  incorporate  limits  of  the  city 
of  Rock  Hill.  There  shall  be  appointed  Magistrates  for  each 
of  said  districts,  each  of  whom  shall  have  civil  jurisdiction 
over  the  entire  County,  and  in  cases  cognizable  by  the  Court 
of  General  Sessions,  each  of  said  Magistrates  shall  have 
jurisdiction  o\er  the  entire  County,  and  they  are  hereby 
required  to  arrest  and  bind  over  witnesses  or  defendants  in 
any  part  of  the  County  in  all  cases  triable  by  the  Court  of 
General  Sessions.  Each  of  said  Magistrates  shall  appoint 
a  Constable  or  Constables  and  file  with  the  Clerk  of  the 
Court  of  Common  Pleas  and  General  Sessions  for  York 
County  a  certificate  of  the  appointment  of  his  Constable, 
and  each  of  said  Constables  shall  file  with  said  clerk  a  bond, 
in  the  penal  sum  of  $200,  in  the  form  now  required  by  law 
for  Constables.  The  said  Magistrates  and  Constables  shall 
receive  per  annum  from  said  County,  as  compensation  for 
their  services  and  in  lieu  of  all  fees  and  costs  in  criminal 
cases,  the  following  salaries :  First  District,  Magistrate  and 
Constable,  each  $200 ;  Second  District,  Magistrate  and  Con- 
stable, each  $200 ;  in  Third,  Fifth  and  Sixth  Districts,  Mag- 
istrate and  Constable,  each  $175 ;  Fourth  District,  Magis- 
trate and  Constable,  each  $350  ;  Seventh  District,  Magistrate 
and  Constable,  each  $225 ;  Eighth  District,  Magistrate  and 
Constable,  each  $200;  Ninth  District,  Magistrate,  $700, 
Constable,  $550.  Constables  shall,  in  addition  to  the  fore- 
going salaries,  receive  2^  cents  per  mile  actually  traveled  by 
said  Constable  and  each  prisoner  in  the  conveying  of  pris- 
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oners,  by  the  shortest  route,  to  the  County  jail  or  chain  gang. 
—Civil  Code,  Sec.  1469,  Acts  of  1913,  page  Gil. 

Term  of  Office. — Magistrates  shall  be  commissioned  and 
hold  their  offices  for  the  term  of  two  years,  unless  sooner 
removed  by  the  Governor. 

Governor  May  Suspend  for  Cause. — Magistrates  may  be 
suspended  by  the  Governor  for  incapacity,  misconduct  or 
neglect  of  duty,  and  the  Governor  shall  report  any  suspen- 
sion, with  the  cause  thereof,  to  the  Senate  at  its  next  session, 
for  its  approval  or  disapproval. 

Vacancies,  How  Filled. — The- Governor  shall  have  author- 
ity, by  and  with  the  advice  and  consent  of  the  Senate,  to  fill 
any  vacancy  caused  by  death,  removal  or  otherwise  of  any 
Magistrate  for  the  unexpired  term. — Ih.,  Sec.  1391. 

Oath  of  Oificc. — Before  entering  upon  the  discharge  of 
the  duties  of  his  office  each  Magistrate  must  take,  in  writing, 
before  the  Clerk  of  the  Court  of  Common  Pleas  of  the 
County,  or,  in  case  there  be  no  such  Clerk,  bfefore  any  one 
authorized  to  administer  an  oath,  the  following  oath : 

OATH. 

"I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  am  duly 
qualified,  according  to  the  Constitution  of  the  United  States  and  of  this 
State,  to  exercise  the  duties  of  the  office  to -which  I  have  been  appointed, 
and  that  I  will  faithfully  discharge,  to  the  best  of  my  abilities,  the 
duties  thereof;  that  I  recognize  the  supremacy  of  the  Constitution  and 
laws  of  the  United  States  over  the  Constitution  and  laws  of  any  State; 
and  that  I  will  support,  protect  and  defend  the  Constitution  of  the 
United  States  and  Constitution  of  South  Carolina,  as  ratified  by  the 
people  on  the day  of .     So  help  me,  God. 

"I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  in  tlie 
execution  of  the  office  to  which  I  have  been  elected  (or  appointed)  I 
will,  to  the  best  of  my  ability,  enforce  the  penalties  prescribed  by  law 
against  gaming  and  tiie  keeping  of  gaming  tables,  and  will  not  fail  to 
bring  to  justice  all  violations  of  the  same  that  may  come  within  my 
view  or  knowledge. 

"I  will,  to  the  extent  of  my  ability,  enforce  the  penalties  prescribed 
i)V  law  against  duelling,  and  will  not  fail  to  bring  to  justice  all  persons 
offending  against  the  said  law  that  may  come  within  my  view  or 
knowledge. 
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"I  swear  (or  affirm,  as  the  case  may  he),  that  I  am  under  no  promise, 
in  honor  or  law,  to  share  the  profits  of  the  office  to  which  I  have  been 
appointed,  and  I  will  not,  directly  or  indirectly,  sell  or  dispose  of  said 
office  or  the  profits  thereof;  but  will  resign,  or  continue  to  discharge 
the  duties  thereof  during  the  period  fixed  by  law,  if  I  so  long  live.  So 
help  me,  God." 

And  must  file  the  said  oath  with  the  Secretary  of  State. — 
Civil  Code,  Sec.  1392. 

The  acts  of  one  appointed  a  Magistrate,  but  who  has  not  qualified 
according  to  law,  are  void. — State  v.  Hnyward,  1st  N.  &  McC,  546. 

2d — Their  Duties,  Etc. 

(i)  General  Powers  and  Duties. — Every  Magistrate  shall 
have  power  to  administer  any  oath  authorized  or  required  by 
law  to  be  taken  and  not  directed  to  be  administered  by 
another  authority ;  and  any  oath  so  administered  shall,  to  all 
intents  and  purposes,  be  binding  and  effectual  in  law.  He 
may  also  take  renunciation  of  dower. — Civil  Code,  Sec. 
1398. 

To  Keep  Record  Books  for  Civil  and  Criminal  Cases. — 
Each  Magistrate  shall  keep  tw^o  books — one  for  civil,  the 
other  for  criminal  cases,  wherein  he  shall  insert  all  his  pro- 
ceedings in  each  case  by  its  title,  showing  the  commence- 
ment, progress  and  termination  thereof,  as  well  as  all  fees 
charged  or  received  by  him;  he  shall  also  enter  upon  his 
book  of  criminal  cases  all  warrants  issued  by  him,  and  what 
disposition  he  has  made  of  the  same,  what  moneys  have  been 
collected  from  fines,  costs  and  otherwise  thereunder,  and 
what  disposition  he  has  made  of  the  same,  and  shall  produce 
the  same  when  required,  for  the  inspection  of  the  Solicitor 
of  the  Circuit.  Whenever  any  Magistrate  shall  die,  resign, 
be  removed  or  go  out  of  office,  his  books  of  office,  with  all 
records  relating  thereto  in  civil  cases,  which  have  not  been 
settled,  shall  be  turned  over  to  his  successors  or  to  some 
Magistrate  in  the  same  County,  who  shall  be  authorized  and 
required  to  proceed  thereon  the  same  as  if  he  had  tried  such 
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cases  and  issued  the  papers  thereon  himself. — Civil  Code. 
Sec.  1401. 

To  Return  All  Papers  Pertaining  to  the  Court  of  Sessions 
to  the  Clerk. — All  papers  pertaining  to  the  Court  of  Sessions 
shall  be  returned  by  each  Magistrate  to  the  Clerk  at  least  ten 
days  before  the  ensuing  term  of  said  Court,  except  such  as 
may  have  been  issued  or  received  by  him  subsquent  to  that 
time,  which  shall  be  returned  on  the  first  day  of  the  term, 
under  the  penalties  prescribed  (see  Fees);  and  every  such 
paper  shall  be  of  a  size  not  less  than  half  a  sheet  of  fools- 
cap, folded  in  the  manner  that  writs  are  when  issued,  and 
shall  be  endorsed  legibly  with  the  title  of  the  case,  nature  of 
the  offense,  kind  of  proceeding  and  the  Magistrate's  name. 
— /&.,  Sec.  1405. 

To  Report  Monthly  to  County  Auditor. — Every  Magis- 
trate shall,  on  the  first  Wednesday  in  each  month,  or  within 
ten  days  thereafter,  make,  in  writing,  to  the  Auditor  and 
Treasurer  of  his  County,  a  full  and  accurate  statement  of  all 
moneys  collected  by  him  on  account  of  fines,  penalties  or 
forfeitures  during  the  past  month,  together  with  the  title  of 
each  case  where  a  fine  has  been  paid,  and  the  County  Treas- 
urers are  required  to  keep  a  record  of  the  title  of  each  case 
in  which  the  fine  has  been  paid,  the  nature  of  the  offense  for 
which  the  fine  was  imposed  and  the  amount  thereof. — Ih.. 
Sec.  1408. 

3d — Their  Disabilities  and  Liabilities. 

Not  to  Be  Judges  in  Their  Own  Cases. — Regularly,  Jus- 
tices ought  not  to  execute  their  office  in  their  own  case,  but 
cause  the  offenders  to  be  convened  or  carried  before  some 
other  Justice,  or  desire  the  aid  of  some  other  Justice  being 
present. — Grimke,  277. 

By  Holt,  Ch.  J.  M.,  10  W.,  the  Mayor  of  Hereford  was 
laid  by  the  heels  for  sitting  in  judgment  in  a  cause  where  he 
himself  was  lessor  of  the  plaintiff  in  ejectment,  though  he. 
by  the  charter,  was  sole  Judge  of  the  Court. — Ibid. 
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And  it  is  unjust,  in  many  cases,  for  the  Magistrate  to  act 
in  his  own  cause,  so  it  is  also  imprudent ;  to  which  purpose 
the  advice  of  Lord  Coke  is  applicable,  who,  upon  the  occa- 
sion of  mentioning  a  certain  Judge  who  made  a  settlement  of 
his  own  estate,  which  was  void  in  law,  and  brought  an 
action  in  his  own  name,  which  all  the  other  Judges,  of  his 
own  showing  in  the  Court,  whereof  opinion  did  not  lie, 
makes  the  observation  that  it  is  not  safe  for  any  man  (be 
he  ever  so  learned )  to  be  of  counsel  with  himself  in  his  own 
cause,  but  to  take  advice  of  other  great  and  learned  men  ;  and 
the  reason  he  gives  is,  for  that  men  are  generally  more  fool- 
ish in  their  own  concerns  than  those  of  other  people. — Ibid. 

But  a  Magistrate  is  a  proper  judge  of  contempt,  offered 
to  himself  in  the  execution  of  his  office. — Lining  \.  Bcnt- 
hani,  2d  Bay,  1. 

And  may  issue  a  warrant  for  abusive  words  in  relation  to 
his  office  and  threats  of  personal  injury  to  himself. — 
Bdmondson  v.  Frean,  2d  Hill,  410. 

A  Magistrate  having  jurisdiction  of  the  subject  matter 
cannot  be  made  liable  in  a  civil  action  unless  fraud  or  collu- 
sion be  shown,  and  such  corruption  must  appear  either  from 
the  grossness  of  the  circumstances  or  be  proved  aliunde. — 
Pcakc  V.  Cantey,  3d  McCorn,  107. 

4th — Their  Indemnity  and  Protection. 

Not  to  Be  Slandered  or  Abused. — /\  Justice  of  the  Peace 
is  not  to  be  slandered  or  abused,  as  appears  by  the  follow- 
ing case  (M.  2,  G.  Aston  and  Blagrave)  :  The  plaintiff 
declared  that  he  was  a  Justice  of  the  Peace,  and  that  upon 
a  colloquium  of  him  and  the  execution  of  his  office  the 
defendant  said,  you  are  a  rascal,  a  villain  and  a  liar.  After 
verdict  for  the  plaintiff  it  was  moved,  in  arrest  of  judg- 
ment, that  these  words  are  not  actionable,  tt  was  urged 
for  the  plaintiff  there  is  a  great  difference  between  Magis- 
trates and  common  tradesmen;  words  of  the  latter  must 
affect  them  in  their  particular  way  of  dealing;  but  anything 
which  tends  to  impeach  the  credit  of  the  former  is  action- 
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able,  and  although  an  indictment  might  not  be  for  these 
words,  as  perhaps  not  tending  to  a  breach  of  the  peace,  yet, 
nevertheless,  they  are  actionable ;  for,  in  many  cases,  words 
are  actionable  which  are  not  indictable.  After  considera- 
tion, Pratt,  C.  J-,  delivered  the  opinion  of  the  Court,  that 
though  rascal  and  villain  were  uncertain,  yet,  being  joined 
with  liar,  and  spoken  of  a  Justice  of  the  Peace,  they  imported 
a  charge  of  acting  corruptly  and  partially,  and  therefore 
there  ought  to  be  judgment  for  the  plaintiff. — 2d  Burns, 
585. 

In  the  case  of  the  Duke  of  Norfolk,  H.  30,  G.  3,  Lord 
Kenyon  declared  that,  however  Magistrates  may  mistake 
the  law,  yet  if  they  act  with  pure  intentions,  and  not  from 
corrupt  or  occasional  motives,  but  mean  to  distribute  jus- 
tice fairly  and  impartially,  they  are  not  liable  to  a  criminal 
information  for  what  they  do. — lb.,  Sec.  588. 

And  in  the  case  of  K.  v.  Palmer,  and  Baine,  esquires 
and  others,  E.  1,  G.  3.  Upon  shewing  cause  why  an  infor- 
mation should  not  be  granted  against  two  Justices  of  the 
Peace  and  others  for  a  misdemeanor  relating  to  the  convic- 
tion of  a  poacher  and  the  circumstances  attending  it,  the 
Court,  on  consideration  of  the  affidavits,  discharged  the 
rule,  as  to  all  the  defendants,  with  costs  to  be  paid  to  the 
Justices,  but  without  costs  as  to  the  others.  And  they  were, 
upon  this  occasion,  most  explicit  in  their  declaration  that 
even  where  a  Justice  acts  illegally  (which,  however,  was  not 
the  present  case),  yet,  if  he  has  acted  honestly  and  candidly, 
without  oppression,  malice,  revenge  or  any  bad  view  or 
ill  intention  whatsoever,  the  Court  will  never  punish  him 
in  this  extraordinary  course  of  a^  information,  but  leave 
the  party  complaining  to  their  ordinary  legal  remedy  or 
method  of  prosecution,  by  action  or  by  indictment. — Ibid. 

And  no  Justice  shall  be  liable  to  be  punished  both  ways; 
that  is,  civilly  and  criminally;  but  before  the  Court  will 
grant  an  information  they  will  require  the  party  to  relin- 
quish his  civil  action,  if  any  such  is  commenced.  And  even 
in  the  case  of  an  indictment,  and  though  the  indictment  is 
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actually  found,  the  Attorney  General  (on  an  application 
made  to  him),  will  grant  a  nol  pros,  upon  such  indictment, 
if  it  appear  to  him  that  the  prosecutor  is  determined  to 
carry  on  a  civil  action  at  the  same  time. — 2d  Ih.,  Sec.  589. 

MAIM  OR  MAYHEM. 

Maim,  at  common  law,  is  a  bodily  hurt,  whereby  a  man 
is  rendered  less  able  in  fighting  to  defend  himself  or  to 
annoy  his  adversary. 

Therefore,  the  cutting  off,  or  disabling  or  weakening  a 
man's  hand  or  finger,  or  striking  out  his  eye  or  foretooth, 
or  depriving  him  of  those  parts,  the  loss  of  which,  in  all 
animals,  abates  their  courage,  are  held  to  be  maims;  but 
the  cutting  off  his  ear  or  nose,  or  the  like,  are  not  held  to 
be  maims  at  common  law,  because  they  do  not  w^eaken  a 
man,  but  only  disfigure  him.  In  order  to  found  an  indict- 
ment of  mayhem,  the  act  must  be  malicious,  though  it  mat- 
ters not  how  sudden  the  occasion. — 1st  Russell,  586. 

It  should  seem  that  there  can  be  no  accessories  before  the 
fact  in  mayhem  at  common  law,  though  there  appears  to 
have  been  some  difTerence  of  opinion,  or,  rather,  misappre- 
hension upon  the  subject.  For,  supposing  the  ofTense  to  be 
in  the  nature  of  an  aggravated  trespass  only,  the  rule  will 
apply  that  in  crimes  under  the  degree  of  felony  there  can 
be  no  accessories,  but  that  all  persons  concerned,  if  guilty 
at  all,  are  principals.  It  does  not  appear  to  have  been  any- 
where supposed  that  there  can  be  no  accessories  after  the 
fact  in  mayhem. — 1st  Russell,  586. 

Mayhem,  or  the  maiming  of  persons,  was  probably  at  one 
time  an  olTense  at  common  law,  of  the  degree  of  felony;  as 
the  judgment  was  memhruin  pro  membro.  But  this  judg- 
ment afterwards  went  out  of  use,  partly  because  the  law  of 
retaliation  is  at  best  an  inadequate  rule  of  punishment,  and 
partl}^  because,  upon  the  repetition  of  the  offense,  the  pun- 
ishment could  not  be  repeated.  The  offense,  therefore, 
appears  to  have  been  considered,  in  later  times,  as  in  the 
nature  of  an  aggravated  trespass,  and  the  only  judgment 
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which  now  remains  for  it  at  common  law  is  fine  and  impris- 
onment. It  is,  however,  a  misdemeanor  of  the  highest 
kind,  and  spoken  of  by  Lord  Coke  as  the  greatest  offense 
under  felony. — lb.,  Sec.  585. 

MALEFACTORS. 

Every  master  or  person  having  charge  of  any  ship  or 
other  vessel  who  shall  bring  into  this  State  any  convicted 
malefactor  or  person  ordered  for  transportation  for  any 
crime  whatever  from  any  foreign  country,  State  or  domin- 
ion, the  ship  or  vessel  bringing  such  persons  shall  be  obliged 
to  leave  the  port  in  which  she  shall  arrive  within  ten  days 
after  arrival,  and  shall  not  be  permitted  to  take  or  receive 
on  board  any  lading  whatsoever,  on  pain  of  forfeiture  of 
such  ship  or  vessel;  and  if  any  master  shall  land,  or  suffer 
to  be  landed,  or  dispose  of  the  time  or  service  of  such  per- 
son for  the  payment  of  his  passage  or  any  other  claim  or 
demand,  such  master  of  vessel  or  other  person  having  the 
charge  thereof  shall  forfeit  and  pay  for  every  convicted 
malefactor  or  person  ordered  for  transportation,  which  such 
master  shall  bring  into  this  State  and  offer  to  dispose  of, 
on  indenture  or  other  contract  for  service,  the  sum  of 
twenty-five  hundred  dollars. — Crim.  Code,  Sec.  271. 

The  fines  and  forfeitures  inflicted  by  the  preceding  sec- 
tion shall,  and  may  be  recovered  by  indictment,  to  which 
any  person  offending  shall  be  compelled  to  give  security  to 
abide  the  issue  of  this  suit;  one-half  of  which  forfeiture 
shall  go  to  the  prosecutor,  who  shall  inform  and  sue  for  the 
same,  and  the  other  half  for  the  benefit  of  the  State. — Ih., 
Sec.  272. 

MALICIOUS  MISCHIEF. 

(See  Burning,  Cattle,  Etc.) 
Malicious  Injury  to  Trees,  Houses,  Etc. — Whoever  shall 
wilfully,  unlawfully  and  maliciously  cut,  mutilate,  deface 
or  otherwise  injure  any  tree,  house,  outhouse,  fence  or  fix- 
ture of  another,  or  commit  any  other  trespass  upon  real 
property  in  the  possession  of  another,  shall  be  guilty  of  a 
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misdemeanor,  and,  upon  conviction  thereof,  shall  be  lined 
and  imprisoned,  at  the  discretion  of  the  Judge  before  whom 
the  case  shall  be  tried :  Provided,  That  when  the  damage  to 
such  property  does  not  exceed  twenty  dollars  the  punish- 
ment shall  be  a  fine  of  not  more  than  one  hundred  dollars, 
or  imprisonment  for  a  period  of  not  more  than  thirty  days. 
— Crim.  Code,  Sec.  223. 

Entry  on  Lands  of  Another. — Every  entry  upon  the  lands 
of  another,  after  notice  from  the  owner  or  tenant  prohibit- 
ing the  same,  shall  be  a  misdemeanor  and  be  punished  by 
fine  not  to  exceed  one  hundred  dollars,  or  imprisonment 
with  hard  labor  on  the  public  works  of  the  County  not 
exceeding  thirty  days. — lb..  Sec.  241. 

Destroying,  Etc.,  Monuments  of  U.  S.  Coast  Surveys. — 
If  any  person  shall  wilfully  and  maliciously  destroy,  or  in 
any  manner  hurt,  damage  or  obstruct,  or  shall  wilfully  and 
maliciously  cause,  or  aid,  or  assist,  or  counsel,  or  advise 
any  other  person  or  persons  to  destroy,  or  in  any  manner 
to  hurt,  damage,  injure  or  obstruct  any  signal,  monument, 
building  or  any  appendage  thereto,  used  or  constructed 
U4ider  and  by  virtue  of  the  Act  of  Congress  of  the  United 
States,  passed  the  10th  day  of  February,  1807,  entitled  "An 
Act  to  provide  for  surveying  the  coast  of  the  United 
States,"  and  the  supplements  thereto,  he  shall  be  liable  to 
be  indicted  therefor,  and,  on  conviction,  shall  be  imprisoned 
not  less  than  one  month,  or  pay  a  fine  not  exceeding  fifty 
dollars,  or  both,  at  the  discretion  of  the  Court  before  which 
such  conviction  shall  take  place,  and  shall  be  further  liable 
to  pay  all  expenses  of  repairing  the  same;  and  it  shall  not 
be  competent. for  any  person  so  offending"  to  defend  himself 
by  pleading,  or  giving  in  evidence,  that  he  was  the  owner, 
or  agent,  or  servant  of  the  owner  of  the  land  where  such 
damage  was  done  or  caused  at  the  time  the  same  was  caused 
or  done. — lb.,  Sec.  311. 
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MARKS  OR  BRANDS. 
(See  Cattle.) 

MARRIAGE. 

Who  May  Contract  Matrimony. — All  persons,  except 
idiots  and  lunatics,  not  prohibited  by  this  section,  may  law- 
fully contract  matrimony.  No  man  shall  marry  his 
mother,  grandmother,  daughter,  granddaughter,  stepmother, 
sister,  grandfather's  wife,  son's  wife,  grandson's  w'ife, 
wife's  mother,  wife's  grandmother,  wife's  daughter,  wife's 
granddaughter,  brother's  daughter,  sister's  daughter,  fath- 
er's sister,  or  mother's  sister. 

No  woman  shall  marry  her  father,  grandfather,  son, 
grandson,  stepfather,  brother,  grandmother's  husband, 
daughter's  husband,  granddaughter's  husband,  husband's 
father,  husband's  grandfather,  husband's  son,  husband's 
grandson,  brother's  son,  sister's  son,  father's  brother,  or 
mother's  brother. — Civil  Code,  Sec.  3743. 

Between  Whom  Marriage  Is  Prohibited. — It  shall  be 
unlawful  for  any  white  man  to  intermarry  with  any  woman 
of  either  the  Indian  or  negro  races,  or  any  mulatto,  mestizo 
or  halfbreed,  or  for  any  white  woman  to  intermarry  with 
any  person  other  than  a  white  man,  or  for  any  mulatto,  half- 
breed,  Indian,  negro  or  mestizo  to  intermarry  with  a  white 
woman;  and  any  such  marriage,  or  attempted  marriage, 
shall  be  utterly  null  and  void  and  of  none  effect;  and  any 
person  who  shall  violate  this  section,  or  any  one  of  the  pio- 
visions  thereof,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  less 
than  five  hundred  dollars,  or  imprisonment  for  not  less  than 
twelve  months,  or  both,  in  the  discretion  of  the  Court. 

Any  clergyman,  minister  of  the  gospel.  Magistrate  or 
other  person  authorized  by  law  to  perform  the  marriage 
ceremony  wdio  shall  knowingly  and  wilfully  unite  in  the 
bonds  of  matrimony  any  persons  of  different  races,  as 
above  prohibited,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  liable  to  the  same  penalty 
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or  penalties  as  provided  in  this  section. — Crim.  Code,  Sec. 
385. 

License  Required  for  Matrimony. — It  shall  be  unlawful 
for  any  persons  to  contract  matrimony  within  this  State 
without  first  procuring  a  license  as  is  hereinafter  provided; 
and  it  shall  likewise  be  unlawful  for  any  one,  whomsoever,  to 
perform  the  marriage  ceremony  for  any  such  persons  with- 
out said  persons  first  delivering  to  the  party  performing- 
said  marriage  ceremony  a  license  as  is  hereinafter  provided, 
duly  authorizing  said  persons  to  contract  matrimony.  Any 
officer  or  person  performing  the  marriage  ceremony  with- 
out the  production  of  such  license  shall,  on  conviction 
thereof,  be  punished  by  a  fine  of  not  more  than  one  hun- 
dred ($100)  dollars  nor  less  than  twenty-five  ($25)  dollars, 
or  imprisonment  not  more  than  thirty  days  nor  less  than 
ten.— Civil  Code,  Sec.  3744. 

Ages  of  Contracting  Parties. — No  such  license  shall  be 
issued  when  the  woman  or  woman-child  is  under  the  age  of 
fourteen  or  the  man  or  male  is  under  the  age  of  eighteen : 
Provided,  That  when  either  party  to  the  proposed  marriage 
shall  be  under  eighteen  years  of  age  and  shall  reside  with  her 
father  or  mother  or  other  relative  or  guardian,  the  Probate 
Judge  shall  not  issue  a  license  for  such  marriage  until  the 
consent  of  such  relative  or  guardian  in  writing  shall  first 
be  delivered  to  him. — See  Civil  Code,  Sec.  3745. 

License  Issued  by  Whom. — For  the  purpose  of  carrying 
out  the  foregoing  provisions  the  Judge  of  Probate  shall  issue 
a  license  for  the  marriage  of  any  persons  upon  the  payment 
of  a  fee  of  one  ($1.00)  dollar  therefor,  and  a  statement 
under  oath  or  affirmation,  to  the  effect  that  the  persons 
seeking  to  contract  matrimony  are  legally  capacitated  to 
marry,  together  with  the  full  names  of  the  persons,  their 
ages  and  places  of  residence :  Provided,  That  such  license 
shall  be  issued  in  the  Counties  of  Beaufort,  Colleton,  Dar- 
lington, Georgetown,  Horry,  Oconee  and  Sumter  by  the 
Clerks  of  Court. — See  Civil  Code,  Sec.  3745. 
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Who  May  Perform  Marriage  Ceremony. — Only  minis- 
ters of  the  Gospel  or  accepted  Jewish  Rabbi  and  officers 
authorized  to  administer  oaths  in  this  State  are  authorized 
to  administer  a  marriage  ceremony  in  this  State. — Civil 
Code,  Sec.  3751. 

Return  of  License. — It  shall  be  the  duty  of  the  party  per- 
forming the  marriage  ceremony  to  take  the  marriage  license 
and  fill  the  certificate  of  marriage,  and  within  fifteen  days 
turn  the  same  over  to  the  Judge  of  Probate  who  issued  it, 
and  it  shall  be  the  duty  of  the  Judge  of  Probate  to  record 
and  index  same  in  a  book  kept  for  that  purpose ;  and  it  shall 
be  the  duty  of  the  Judge  of  Probate  to  issue  a  certified  copy 
of  said  license  and  certificate  to  any  person  upon  such  per- 
son paying  him  the  sum  of  twenty-five  cents  as  a  fee  there- 
for.—Civil  Code,  Sec.  3747. 

Marriage  Certificate  Proof  of  Marriage. — The  production 
of  such  certificate,  or  a  copy  thereof  with  the  blank  on  the 
back  thereof  properly  filled  out  and  signed  by  the  person 
performing  such  ceremony,  and  certified  by  the  Clerk  of 
Court  or  Judge  of  Probate,  if  issued  by  that  officer,  shall  be 
received  as  sufficient  evidence  in  proof  of  the  contract  of 
marriage  between  the  parties  therein  named  in  any  of  the 
Courts  of  this  State :  Provided,  That  nothing  in  this  Act 
shall  prevent  proof  of  marriage  in  any  way  now  allowed  by 
law  in  this  State. — Civil  Code,  Sec.  3750. 

MARRIAGE  CEREMONY. 

The  Magistrate,  addressing  the  man,  will  say :  "Do  you, 
Adam,  take  the  woman  you  hold  l^y  the  right  hand,  to  be 
your  wedded  wife?  Do  you  promise  to  love,  honor  and 
cherish  her,  and  her  alone,  in  sickness  and  in  health,  until 
death  you  do-  part?"  Then  the  Magistrate,  addressing  the 
woman,  will  say :  "Do  you.  Eve,  take  the  man  you  hold  by 
the  right  hand,  to  be  your  wedded  husband  ?  Do  you  prom- 
ise to  love,  honor  and  cherish  him,  and  him  alone,  in  sick- 
ness and  in  health,  until  death  you  do  part?"  Then  the 
Magistrate,  addressing  them  both,  will  say:  "By  the  author- 
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ity  vested  in  me  as  a  Magistrate  of  the  State  of  South  Caro- 
lina, I  pronounce  you  husband  and  wife." 

MEDICINES. 
(See  Physician.) 

MILLS. 
(See  Grain.) 

MISFORTUNE,  KILLING  BY,  NOT  MURDER. 

(See  Homicide.) 

MOTION— IN  COURTS  OF  MAGISTRATES. 

(See  Appeal,  Arrest  and  Bail,  Claim  and  Delivery  of  Per- 
sonal Property,  Etc.) 

NEGLIGENCE. 

For  oppression  in  office,  whether  by  undue  personal  vio- 
lence, cruelty,  taking  an  amount  of  property  in  unreason- 
able proportion  to  the  sum  to  be  collected,  or  for  any  wilful 
official  misconduct,  habitual  negligence,  habitual  drunken- 
ness or  fraud,  when  established  to  the  satisfaction  of  a  jury, 
upon  indictment,  a  Constable  shall  be  punished  by  imprison- 
ment not  exceeding  one  year  and  fined  not  exceeding  one 
thousand  dollars,  at  the  discretion  of  the  Court,  besides 
being  liable  to  an  action  for  damages  by  the  party  aggrieved ; 
but  if  in  any  such  action  the  plaintiff  fails  to  recover  he 
shall  be  liable  to  be  mulcted  in  double  or  treble  costs,  by 
order  and  at  the  discretion  of  the  presiding  Judge. — Crim. 
Code,  Sec.  572 ;  Civil  Code,  Sec.  1479. 

Upon  the  conviction  of  any  Constable  by  indictment  the 
Judge  before  whom  the  case  may  be  tried  shall  have  power, 
by  order,  to  declare  the  convict  to  be  removed  from  office, 
whereupon  his  office  shall  be  deemed  vacant. — Crim.  Code, 
Sec.  573. 

Any  public  officer  hereafter  to  be  elected  ox  appointed 
whose  authority  is  limited  to  a  single  election  or  Judicial  Dis- 


552  The  Lazv  of  Magistrates. 

trict,  who  shall  be  guilty  of  any  official  misconduct,  habitual 
negligence,  habitual  drunkenness,  corruption,  fraud  or 
oppression,  shall  be  liable  to  indictment,  and,  upon  convic- 
tion thereof,  shall  be  fined  not  exceeding  one  thousand  dol- 
lars, and  imprisoned  not  exceeding  one  year. — Crim.  Code, 
Sec.  545. 

NEW  TRIAL. 

(See  Appeal.) 
When  New  Trials  May  Be  Granted. — Any  Magistrate 
Court  of  this  State  shall  have  power  to  grant  a  new  trial  in 
any  case  tried  in  the  said  Courts  for  reasons  for  which  new 
trials  have  usually  been  granted  in  the  Courts  of  law  of  this 
State. — Code  of  Civil  Procedure,  Sec.  97,  d.  17. 

A  motion  for  a  new  trial  is  not  required  as  a  condition  precedent  to 
an  appeal. — Minnick  v.  Fort,  13  S.  C,  215. 

He  cannot  so  relieve  against  his  own  judgments  on  grounds  of  mis- 
take, inadvertence,  surprise  or  neglect;  that  can  only  be  done  by 
appeal. — Ibid.  New  trial  will  not  be  granted  where  irrelevant  testimony 
is  received  against  objection,  which  could  not  have  aflfected  the  verdict. — 
Bigr/s  v.  WUso7i,  30  S.  C,  172;  8  S.  E.,  848.  Appeal  lies  to  the  Circuit 
Court  from  an  order  granting  a  new  trial. — Redfearn  v.  Douglass,  35 
S.  C,  569;  15  S.  E.,  244. 

When  May  Be  Heard. — No  motion  for  a  new  trial  shall 
be  heard  unless  made  within  five  days  from  the  rendering  of 
the  judgment. — Ih.,  Sec.  97,  d.  18. 

Appeals. — The  right  of  appeal  from  the  judgment  shall 
exist  for  five  days  after  the  refusal  of  a  motion  for  a  new 
trial. — Ihid. 

NOTES. 

Given  for  Gambling  Debts,  Void. — (See  Gambling.) 
Proof  of  Signature  To. — The  absence  of  a  witness  to  any 
bond  or  note  shall  not  be  deemed  a  good  cause  by  any  Coiu^t 
of  Justice  for  postponing  a  trial  respecting  the  same;  but 
the  signature  to  such  bond  or  note  may  be  proved  by  other 
testimony,  unless  the  defendant,  in  his  answer,  shall  swear 
or  affirm,  according  to  the  form  of  his  religious  profession, 
that  the  signature  of  the  bond  or  note  in  suit  is  not  his  or 
hers.      (See  Bills  and  Notes.) 
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NUISANCE. 

Properly  signifies  anything  that  worketh  hurt,  inconveni- 
ence or  damage,  and  may  be  either  pubHc  or  private. 

A  private  nuisance  may  be  defined  as  anything  done  to 
the  annoyance  or  hurt  of  another,  or  which  hinders  his 
enjoyment  of  his  lands,  tenements  or  hereditaments. 

A  public  nuisance  is  an  offense  against  the  public,  either 
by  doing  a  thing  to  the  hurt  and  annoyance  of  all  citizens, 
or  by  neglecting  to  do  a  thing  which  the  common  good 
requires. 

1st — What  Shai,i,  Be  Deemed  a  Nuisance. 
2d — How  Removed  or  Abated. 
3d — How  Punishable. 

1st — What  Shale  Be  Deemed  a  Nuisance. 

Offensive  trades  and  manufactures  may  be  public  nui- 
sances. A  brew  house,  erected  in  such  an  inconvenient 
place  that  the  business  cannot  be  carried  on  without  greatly 
incommoding  the  neighborhood,  may  be  indicted  as  a  com- 
mon nuisance;  and  so  in  like  case  a  glass  house  or  swine 
yard.  With  respect  to  a  candle  manufactory,  it  has  been 
holden  that  it  is  no  common  nuisance  to  make  candles  in  a 
town,  because  the  needfulness  of  them  shall  dispense  with 
the  noisomeness  of  the  smell;  but  the  reasonableness  of  this 
opinion  seems  justly  to  be  cjuestionable,  because  whatever 
necessity  there  may  be  that  candles  be  made  it  cannot  be 
pretended  that  it  is  necessary  to  make  them  in  a  town. — 
1st  Russ.,  296. 

It  seems  that  erecting  gunpowder  mills  or  keeping  gun- 
powder magazines  near  a  town,  is  a  nuisance  by  the  com- 
mon law,  for  which  an  indictment  or  information  will  lie. 
—lb.,  Sec.  297. 

All  disorderly  inns  or  ale  houses,  bawdy  houses,  gaming 
houses,  play  houses,  unlicensed  or  improperly  conducted 
booths  and  stages  for  rope  dancers,  mountebanks  and  the 
like,  are  public  nuisances,  and  may  therefore  be  indicted. 
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It  seems  to  be  agreed  that  the  keepers  of  an  inn  may,  by 
the  common  law,  be  indicted  and  fined  as  being  guilty  of  a 
public  nuisance  if  he  usually  harbor  thieves  or  persons  of 
scandalous  reputation  or  suffer  frequent  disorders  in  his 
house,  or  take  exorbitant  prices,  or  set  up  a  new  inn  in  a 
place  where  there  is  no  manner  of  need  of  one,  to  the  hinder- 
ance  of  other  ancient  and  w^ell  governed  inns,  or  keep  it  in 
a  place  in  respect  of  its  situation,  wholly  unfit  for  such  a 
purpose.  And  it  seems  to  be  clear  that  if  one  who  keeps  a 
common  inn  refuse  either  to  receive  a  traveler  as  a  guest 
into  the  house,  or  to  find  him  victuals  or  lodging,  upon  his 
tendering  him  a  reasonable  price  for  the  same,  he  is  not  only 
liable  to  render  damages  to  the  party  in  an  action,  but  also 
may  be  indicted  and  fined  at  the  suit  of  the  King;  and  it 
is  also  said  that  he  may  be  compelled  by  the  Constable  of 
the  town  to  receive  and  entertain  such  a  person  as  his  guest : 
and  that  it  is  in  no  way  material  whether  he  have  any  sign 
before  his  door  or  not  if  he  make  it  his  common  business 
to  entertain  passengers. — Ih.,  Sec.  298. 

It  is  clearly  agreed  that  keeping  a  bawdy  house  is  a  com- 
mon nuisance,  as  it  endangers  the  public  peace  by  drawing 
together  dissolute  and  debauched  persons ;  and  also  has  an 
apparent  tendency  to  corrupt  the  manners  of  both  sexes  by 
such  an  open  profession  of  lewdness.  And  it  has  been 
adjudged  that  this  is  an  offense  of  which  a  feme  covert  may 
be  guilty  as  well  as  if  she  were  sole,  and  that  she,  together 
with  her  husband,  may  be  convicted  of  it;  for  the  keeping  of 
the  house  does  not  necessarily  import  property,  but  may 
signify  that  share  of  government  which  the  wife  has  in  a 
family  as  well  as  the  husband ;  and  in  this  she  is  presumed  to 
have  a  considerable  part,  as  those  matters  are  usually  man- 
aged by  the  intrigues  of  her  sex.  If  a  person  be  only  a 
lodger  and  have  but  a  single  room,  yet,  if  she  make  use  of  it 
to  accommodate  people  in  the  way  of  a  bawdy  house,  it  will 
be  the  keeping  of  a  bawdy  house  as  much  as  if  she  had  a 
whole  house.  But  an  indictment  cannot  be  maintained 
against  a  person  for  being  a  common  bawd  and  procuring 
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men  and  women  to  meet  together  to  commit  fornication ;  the 
indictment  should  be  for  keeping  a  bawdy  house.  For  the 
bare  solicitation  of  chastity  is  not  indictable,  but  cognizable 
only  in  the  ecclesiastical  Courts. — lb.,  Sec.  299. 

It  is  clearly  agreed  that  all  common  gambling  houses  are 
nuisances  in  the  eye  of  the  law,  being  detrimental  to  the 
public,  as  they  promote  cheating  and  other  corrupt  prac- 
tices, and  incite  to  idleness  and  avaricious  ways  of  gaining 
property  great  numbers  whose  time  might  otherwise  be 
employed  for  the  good  of  the  community.  And  in  a  late 
case  it  was  held  that  the  keeping  of  a  common  gambling 
house,  and  for  lucre  and  gain,  unlawfully  causing  and  pro- 
curing divers  idle  and  evil  disposed  persons  to  frequent  and 
come  to  play  together  at  a  game  called  rouge  ct  noir,  and 
permitting  the  said  idle  and  evil  disposed  persons  to  remain 
playing  at  the  same  game  for  divers  large  and  excessive  sums 
of  money,  is  an  indictable  offense  at  common  law.  It  has 
also  been  adjudged  that  it  is  an  offense  for  which  a  feme 
covert  may  be  indicted;  for,  as  she  may  be  concerned  in 
acts  of  bawdry,  as  has  been  observed  above,  so  she  may  be 
active  in  promoting  gaming  and  furnishing  the  guests  with 
conveniences  for  that  purpose.  There  are  also  certain  pen- 
alties imposed  by  statutes  upon  the  offense  of  keeping  a  com- 
mon gaming  house. — Ibid. 

A  defendant  was  convicted  on  an  indictment  for  making 
great  noises  in  the  night  with  a  speaking  trumpet,  to  the  dis- 
turbance of  the  neighborhood  which  the  Court  held  to  be  a 
nuisance.  The  exposing  in  public  places,  persons  infected 
with  contagious  disorders,  so  that  the  infection  may  be  com- 
municated, is  a  nuisance. — Ibid. 

It  is  said  that  a  mastiff  going  in  the  street  unmuzzled, 
from  the  ferocity  of  his  nature,  being  dangerous  and  cause 
of  terror  to  the  citizens,  seems  to  be  a  common  nuisance, 
and  that  consequently  the  owner  may  be  indicted  for  suffer- 
ing him  to  go  at  large. — Ibid. 

There  is  no  doubt  but  that  all  injuries  whatsoever  to  a 
highway,  as  by  digging  a  ditch  or  making  a  hedge  across  it, 
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or  laying  logs  of  timber  in  it,  or  by  doing  any  other  act 
which  will  render  it  less  commodious  to  citizens,  are  public 
nuisances  at  common  law.  And  it  is  clearly  a  nuisance  at 
common  law  to  erect  a  new  gate  in  a  highway,  though  it  be 
not  locked  and  opened  and  shut  freely ;  because  it  interrupts 
the  people  in  that  free  and  open  passage  which  they  before 
enjoyed  and  were  lawfully  entitled  to;  but  where  such  a 
gate  has  continued  time  out  of  mind,  it  shall  be  intended  that 
it  was  set  up  at  first  by  consent  on  a  composition  with  the 
owner  of  the  land  on  the  laying  out  of  the  road,  in  which 
case  the  people  had  never  any  right  to  a  freer  passage  than 
what  they  continue  to  enjoy. — Ih.,  Sec.  317. 

Whoever  shall  obstruct,  or  cause  to  be  obstructed,  any 
ditch  or  drain  on  the  side  of  any  road  which  has  been,  or 
may  hereafter  be,  constructed  under  the  authority  and  at 
the  expense  of  the  State,  or  any  ditch  or  drain  made  as 
aforesaid,  to  drain  water  from  any  part  of  the  said  roads, 
or  any  of  them,  by  throwing  into  the  said  ditches  or  drains 
any  earth,  logs,  trees,  brushes  or  other  things  whatsoever, 
and  shall  not  immediately  remove  the  same  when  required, 
shall  be  deemed  guilty  of  a  nuisance,  and,  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  exceeding  ten  dollars 
nor  less  than  two  dollars,  and  shall  be  further  liable  for  the 
expense  of  removing  the  same. — Crim.  Code,  Sec.  630. 

It  is  a  common  nuisance  to  divert  part  of  a  public  navi- 
gable river,  whereby  the  current  of  it  is  weakened  and  made 
unable  to  carry  vessels  of  the  same  burthen  as  it  could 
before.  And  the  laying  of  timber  in  a  public  river  is  as 
much  a  nuisance,  whether  the  soil  belongs  to  the  party,  as 
if  it  were  not  his,  if  thereby  the  passage  of  vessels  is 
obstructed.  The  placing  of  a  floating  dock  in  a  public  river 
has  also  been  held  to  be  a  nuisance,  though  beneficial  in 
repairing  ships. — 1st  Russell,  340 ;  Crim.  Code,  Sees.  335, 
238  and  236. 

It  will  be  no  excuse  for  the  defendant  that  the  nuisance 
for  which  he  is  indicted  has  been  in  existence  for  a  great 
length  of  time ;  as,  however,  twenty  years'  acquiescence  may 
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bind  parties,  whose  private  rights  only  are  affected,  yet  the 
public  have  an  interest  in  the  suppression  of  public  nuisances, 
though  of  longer  standing.  It  has  been  held  that  a  party 
could  not  defend  putting  his  woodstack  in  the  street  before 
his  house  on  the  ground  that  it  was  according  to  the  ancient 
usages  of  the  town,  leaving  sufficient  room  for  passengers, 
for  it  is  against  law  to  prescribe  for  a  nuisance.  And  Lord 
Ellenborough,  C.  J.,  said  in  a  late  case,  "It  is  immaterial 
-how  long  the  practice  may  have  prevailed,  for  no  length 
of  time  will  legitimatize  a  nuisance.  The  still  fishery  across 
the  river  at  Carlisle  had  been  established  for  a  vast  number 
of  years.  But  Mr.  Justice  Butler  held  that  it  continued 
unlawful  and  gave  judgment  that  it  should  be  abated."  But 
in  some  cases  length  of  time  may  concur  with  other  circum- 
stances in  preventing  an  obstruction  from  having  the  char- 
acter of  a  nuisance;  as  where,  upon  an  indictment  for 
obstructing"  a  highway,  by  depositing  bags  of  clothes  there, 
it  appeared  that  the  place  had  been  used  for  a  market  for  the 
sale  of  clothes  for  over  twenty  years,  and  that  defendant 
put  the  bags  there  for  the  purpose  of  sale.  Lord  Ellenbor- 
ough, C.  J.,  said :  "That  after  twenty  years'  acquiescence, 
and  it  appearing  to  all  the  world  that  there  was  a  fair  or 
market  kept  at  the  place,  he  could  not  hold  a  man  to  be  a 
criminal  who  came  there  under  the  belief  that  it  was  such 
fair  or  market,  legally  instituted." — 1st  Russell,  305. 

2d — Rkmoval  or  Abatement. 

It  is  laid  down  in  the  books  that  any  one  may  pull  down 
or  otherwise  destroy  a  common  nuisance ;  and  it  is  said  that 
if  any  one  whose  estate  is,  or  may  be,  prejudiced  by  a  pri- 
vate nuisance,  may  justify  the  entering  into  another's 
grounds  and  pulling  down  and  destroying  such  nuisance, 
surely  it  cannot  but  follow  a  fortiori,  that  any  one  may  law- 
fully destroy  a  common  nuisance.  And  it  is  also  said  that 
it  seems  that  in  a  plea  justifying  the  removal  of  a  nuisance 
the  party  need  not  show  that  he  did  as  little  damage  as  might 
be;  but  this  may  perhaps  be  doubted,  as  even  where  there  is 
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a  judgment  to  abate  a  nuisance  it  is  only  to  abate  so  much 
of  the  things  as  makes  it  a  nuisance. — Ih.,  Sec.  304. 

3d — How  Punished. 

All  common  nuisances  are  regularly  punishable  by  fine 
and  imprisonment;  but  as  the  removal  of  the  nuisance  is  the 
chief  end  of  the  indictment  the  Court  will  adopt  the  judg- 
ment to  the  nature  of  the  case.  Where  the  nuisance,  there- 
fore, is  stated  in  the  indictment  to  be  continuing,  and  does, 
in  fact,  exist  at  the  time  of  the  judgment,  the  defendant 
may  be  commanded  by  the  judgment  to  remove  it  at  his 
own  costs;  but  only  so  much  of  the  thing  as  causes  the 
nuisance  ought  to  be  removed,  as  if  a  house  be  built  too 
high,  only  so  much  of  it  as  is  too  high  should  be  pulled 
down;  and  if  the  indictment  were  for  keeping  a  dye  house, 
or  carrying  on  any  other  stinking  trade,  the  judgment  would 
not  be  to  pull  down  the  building  where  the  trade  was  carried 
on.  So,  in  the  case  of  a  glass  house,  the  judgment  was 
to  abate  the  nuisance,  not  by  pulling  the  house  down,  but 
only  by  preventing  the  defendant  from  using  it  again  as  a 
glass  house.  But  where  the  indictment  does  not  state  the 
nuisance  to  be  continuing  a  judgment  to  abate  it  would  not 
be  proper.  In  cases  where  the  point  arose.  Lord  Ken- 
yon,  C.  J.,  said :  "When  a  defendant  is  indicted  for  an  exist- 
ing nuisance  it  is  usual  to  state  the  nuisance  and  its  contin- 
uance down  to  the  time  of  taking  the  inquisition ;  it  was  so 
stated  in  Rex  v.  Pappeneau,  et  adlmc  e.vistet;  and  in  such 
cases  the  judgment  should  be  that  the  nuisance  be  abated. 
But  in  this  case  it  does  not  appear  in  the  indictment  that  the 
nuisance  was  then  in  existence,  and  it  would  be  absurd  to 
give  judgment  to  abate  a  supposed  nuisance  which  does  not 
exist.  If,  however,  the  nuisance  still  continue,  the  defend- 
ant may  again  be  indicted  for  continuing  it." — lb.,  Sec.  306. 

If  a  man  is  annoyed  by  a  private  nuisance  he  shall  have 
his  action  upon  the  case  and  recover  his  damages;  but  if  it 
is  a  public  nuisance  he  shall  not  have  an  action  upon  the 
case,  the  law  having  made  this  provision  to  prevent  a  multi- 
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plicity  of  suits,  for  if  any  one  might  have  an  action  all  men 
might  have  the  like;  but  the  law  for  this  common  nuisance 
has  provided  an  apt  remedy,  by  presentment  or  indictment 
at  the  suit  of  the  King,  in  behalf  of  all  of  his  subjects,  unless 
any  man  has  a  particular  damage,  as  if  he  and  his  horse  fall 
into  a  ditch  made  across  the  highway,  whereby  he  received 
hurt  and  loss;  therefore,  for  his  special  damage,  which  is 
not  common  as  others,  he  shall  have  an  action  upon  the  case. 
— 3d  Burns'  Justice,  186. 

In  general  the  remedy  for  a  nuisance  in  a  highway  is  by 
indictment,  but  if  by  such  nuisance  a  party  suffer  a  particu- 
lar damage  an  action  lies ;  but  the  damage  must  be  direct,  and 
not  consequential. — Carey  v.  Brooks,  1st  Hill,  365. 

NURSES. 

Unlazvful  to  Act  as  Professional  Nurse  Until  Registered. 
— On  and  after  January  1,  1911,  it  shall  be  unlawful  for  any 
person  to  practice  or  pursue  the  calling  of  a  professional 
nurse  in  this  State  for  compensation  unless  such  person  shall 
have  furnished  to  the  State  Board  of  Medical  Examiners 
satisfactory  evidence,  of  such  nature  and  in  such  form  and 
manner  as  said  Board  shall  require,  that  he  or  she  is  twenty- 
one  years  of  age,  of  good  moral  character,  has  received  the 
equivalent  of  a  common  school  education,  and  has  gradu- 
ated from  a  training  school  connected  with  a  general  hospi- 
tal, where  at  least  two  years  of  continuous  residence  train- 
ing, with  a  systematic  course  of  instruction,  is  given,  and 
has  passed  a  satisfactory  examination  before  said  Board, 
and  has  registered  the  certificate  received  from  said  Board 
in  the  6ffice  of  the  Clerk  of  Court  of  the  County  where  he 
or  she  resides. — Civil  Code,  Sec.  1653. 

Misdemeanor  to  Violate  Foregoing  Section. — That  any 
person  violating  any  of  the  provisions  of  the  foregoing  sec- 
tion in  reference  to  trained  nurses,  or  who  shall  wilfully 
make  any  false  representations  to  the  State  Board  of  Med- 
ical Examiners  in  applying  for  a  certificate  or  license  to  pur- 
sue the  calling  of  a  professional  or  trained  nurse,  or  other- 
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wise  violating  the  provisions  hereof,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  be  punished  by  fine 
not  exceeding  two  hundred  dollars  or  imprisonment  not 
exceeding  three  months,  or  both,  in  the  discretion  of  the 
Court.— Crim.  Code,  Sec.  397. 

OBSTRUCTING  OFFICER. 
(See  Resisting  Officer.) 

OBSTRUCTING  RAILROADS. 

A  Felony. — If  any  person  or  persons  shall  by  himself  or 
others,  place,  or  cause  to  be  placed,  on  the  track  or  other 
part  of  the  passageway  of  any  railroads  on  which  steam 
engines  or  handcars  are  used,  any  timber,  stone  or  other 
obstruction,  with  intent  to  injure  or  impede  the  passage  of 
any  cars  or  means  of  conveyance,  or  shall  in  any  other  man- 
ner obstruct  any  engine  or  car  passing  upon  such  railroad, 
or  endangers  the  safety  of  persons  conveyed  in  or  upon  the 
same,  or  aids  or  assists  therein,  such  person  or  persons  shall 
be  deemed  guilty  of  felony,  and,  on  being  thereof  convicted 
by  due  course  of  law,  shall  be  punished  by  imprisonment  in 
the  penitentiary  for  not  exceeding  thirty  years,  and  fined, 
in  the  discretion  of  the  Court,  except  where  the  death  of 
some  human  being  results  from  such  impediment,  and  in 
that  case  the  offender  shall  be  adjudged  guilty  of  murder 
and  shall  suffer  death :  Provided,  That  nothing  herein  shall 
in  any  manner  take  away  any  right  of  action  for  damages 
for  injuries  to  the  person  or  property  of  any  person  or  body 
corporate  caused  by  any  injury,  obstruction  or  damage  done 
to  any  railroad  or  its  buildings,  tracks  or  constructions. — 
Crim.  Code,  Sec.  151. 

OFFERING  BRIBES. 

(See  Bribery.) 

OFFICER. 

(See  Courts  of  Magistrates.) 
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OFFICES. 

1st — Buying  and  Seizing  an  Office. 
2d — Forfeiture  of  Office. 

1st — Buying  and  Selling  an  Office. 

If  any  person  or  persons  bargain  for  the  purchase  or  sale 
of,  or  sell,  any  office  or  deputation  thereof,  or  any  part  of 
the  same,  or  receive  any  money,  fee,  reward  or  any  other 
profit,  directly  or  indirectly,  or  take  any  promise,  agree- 
ment, covenant,  bond  or  any  assurance  for  the  payment  of 
any  money,  fee,  reward  or  other  profit,  directly  or  indirectly, 
for  any  office  or  the  deputation  thereof,  or  any  part  of  the 
same,  or  to  the  intent  that  any  person  should  have,  exercise 
or  enjoy  any  office  or  the  deputation  thereof,  or  any  part  of 
the  same,  which  office,  or  any  part  thereof,  shall  in  any  wise 
touch  or  concern  the  administration  or  execution  of  justice, 
or  the  receipt,  control  of  payment  of  any  public  treasure, 
money,  rent,  revenue,  account,  auditorship  or  surveying  of 
any  public  lands,  or  which  shall  touch  or  concern  any  clerk- 
ship to  be  occupied  in  any  Court  of  record  wherein  justice 
is  ministered ;  every  such  person  or  persons  shall  not  only 
lose  and  forfeit  all  right  and  interest  in  or  to  the  said  office 
or  deputation  thereof,  or  any  part  of  the  same,  but  shall 
immediately,  upon  the  payment  of  said  fee,  money  or 
reward,  or  upon  any  such  promise,  covenant,  bond  or  agree- 
ment had  or  made  for  the  payment  of  such  fee,  sum  of 
money  or  reward,  be  adjudged  a  disabled  person  in  the  law, 
to  all  intents  and  purposes,  to  have,  occupy  or  enjoy  the  said 
office  or  deputation,  or  any  part  thereof,  for  which  any  such 
person  or  persons  shall  so  give  or  pay,  or  make  any  prom- 
ise, covenant,  bond  or  other  assurance  to  give  or  pay,  any 
sum  of  money,  fee  or  reward. — Civil  Code,  Sec.  670. 

Sale  of  Offices  Void. — Every  bargain,  sale,  promise,  bond, 
agreement,  covenant  and  assurance,  as  before  specified,  shall 
be  void  to  and  against  him  and  them  by  whom  any  such 
bargain,  sale,  bond,  promise,  covenant  or  assurance  shall  be 
had  or  made. — Ih.,  Sec.  671. 

36— M. 
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OiUcial  Acts  Performed  After  Offense,  But  Before 
Removal,  Valid. — If  any  person  or  persons  shall  offend  in 
anything  contrary  to  the  tenor  and  effect  of  the  two  preced- 
ing sections  of  this  chapter,  yet,  notwithstanding,  all  judg- 
ments given,  and  all  other  act  and  acts  executed  or  done  by 
any  such  person  or  persons  so  offending,  by  authority  or 
color  of  the  office  or  deputation  which  ought  to  be  forfeited, 
or  not  occupied,  or  not  enjoyed  by  the  person  so  offending, 
after  the  said  offense  so  by  such  person  committed  or  done, 
and  before  such  person  so  offending  for  the  same  offense 
be  removed  from  the  exercise,  administration  and  occupa- 
tion of  the  said  office  or  deputation,  shall  be  and  remain  good 
and  sufficient  in  law,  to  all  intents,  constructions  and  pur- 
poses.— Ih.,  Sec.  672. 

2d — Forfeiture  of  Office. 

In  general,  all  wilful  breaches  of  the  duty  of  an  office  are 
forfeitures  of  it  and  punishable  by  fine,  etc.;  for  since  every 
office  is  instituted,  not  for  the  sake  of  the  officer,  but  for  the 
good  of  some  other,  nothing  can  be  more  just  than  that  he, 
who  either  neglects  or  refuses  to  answer  the  end  for  which 
his  office  was  ordained,  should  give  way  to  others  who  are 
both  willing  and  able  to  take  care  of  it,  and  that  he  should 
be  punished  for  his  neglect  or  oppressive  execution ;  but  the 
particular  instances  wherein  a  man  may  be  said  to  act  con- 
trary to  the  duty  of  his  office,  though  various,  are  yet  so 
generally  obvious,  that  it  is  needless  to  enumerate  them. — 
2d  Tomiins,  671. 

There  are,  says  Lord  Coke,  three  causes  of  forfeiture  or 
seizure  of  offices  by  matter  in  deed : 

1st — By  Abuser. 

2d — Nonuser. 

3d— Refusal. 

1st — Abuser;  as  by  a  marshal  or  other  jailer's  permitting 
escapes. 

2d — By  Nonuser;  in  which  there  is  this  difference :  When 
the  office  concerns  the  administration  of  justice  or  the  Com- 
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monwealth  the  officer  ex  officio  ought  to  attend-  without 
request,  thereby  nonuser  or  nonattendance,  the  office  is  for- 
feited;  but  where  an  officer  is  not  obhged  to  attend,  but  upon 
demand  or  request  made  by  him  whose  officer  he  is,  then 
without  such  demand  or  request  there  can  be  no  forfeiture ; 
and  herein,  also,  Lord  Coke,  in  another  place,  takes  the  fol- 
lowing diversity,  viz. :  that  nonuser,  of  itself,  without  some 
special  damage,  is  no  forfeiture  of  private  office,  but  that 
it  is  otherwise  of  a  public  one,  which  concerns  the  adminis- 
tration of  justice. 

jd — As  to  Refusal,  he  says  that  in  all  cases  where  an  offi- 
cer is  bound  upon  request  to  exercise  his  office,  if  he  does 
not  do  it  upon  request  he  forfeits  it;  as  if  the  steward  of  a 
manor  "be  rec[uested  by  the  lord  to  hold  a  Court,  if  he  does 
not  do  it,  it  is  a  forfeiture. — 2d  Tomlins,  669  and  70. 

OPPRESSION  IN  OFFICE. 

(See  Negligence.) 

OYSTER  BEDS,  PROTECTION  OF. 

Penalty  for  Stealing  Oysters  From  Beds. — Any  person  or 
persons  who  shall  unlawfully  gather,  remove,  take  or  steal 
from  any  oyster  bed,  laying  or  fishery,  any  oysters  or  oyster 
brood  there  growing,  lying  or  being,  such  oyster  bed,  laying 
or  fisher  being  the  property  of  any  other  person  or  persons, 
or  cultivated  and  used  by  the  proprietor  or  proprietors 
thereof  for  the  production,  growing  and  improvement  of 
oysters,  and  being  sufficiently  marked  out,  shall  be  deemed 
and  held  guilty  of  larceny,  and  he,  she  or  they,  his  or  her,  or 
their  aiders,  helpers,  abettors  or  accessories,  being  thereof 
convicted  by  due  course  of  law,  shall  be  punished  as  in  cases 
of  larceny. — Crim.  Code,  Sec.  792. 

Fine  for  Using  Nets,  Btc. — If  any  person  or  persons  shall 
unlawfully  and  wilfully  use  any  dredge  or  any  net,  instru- 
ment or  engine  whatsoever  within  the  limits  of  any  such 
oyster  bed,  laying  or  fishery,  as.  aforesaid,  for  the  purpose 
of  taking  oysters  or  oyster  brood,  although  none  be  actually 


564  The  Law  of  Magistrates. 

taken,  or  shall  with  any  net,  instrument  or  engine  drag  upon 
the  ground  or  soil  of  any  such  oyster  bed,  laying  or  fishery, 
every  person  or  persons  so  offending  shall  be  held  and 
deemed  guilty  of  a  misdemeanor,  and,  upon  being  convicted 
thereof,  shall  be  punished  by  fine  or  imprisonment,  or  both, 
as  the  Court  may  award,  such  fine  not  to  exceed  one  hun- 
dred dollars,  and  such  imprisonment  not  to  exceed  six 
months.  Nothing  contained  in  this  section  or  the  foregoing 
section  shall  be  so  construed  as  to  prevent  any  person  or  per- 
sons from  catching,  or  fishing  for,  any  swimming  or  floating 
fish  within  the  limits  of  any  oyster  bed,  laying  or  fishery, 
with  any  net,  instrument  or  engine  adapted  for  taking  swim- 
ming or  floating  fish. — lb.,  Sec.  793. 

PEACE,  SURETY  FOR. 

(See  Behavior.) 

PEDDLERS. 

(See  Hawkers  and  Peddlers.) 

PERJURY. 
1st — What  Is. 
2d — Evidence  Oe. 
3d — Punishment. 

1st — What  Is. 

False  Swearing,  When  Perjury. — Whoever  shall,  wilfully 
and  knowingly,  swear  falsely  in  taking  any  oath  required  by 
law,  and  administered  by  any  person  directed  or  permitted 
by  law  to  administer  such  oath,  shall  be  deemed  guilty  of 
perjury,  and,  on  conviction,  incur  the  pains  and  penalties 
of  that  offense. — Crim.  Code,  Sec.  343. 

Perjury  by  Common  Law. — Perjury  by  the  common  law, 
appears  to  be  a  wilful  false  oath  by  one  who,  being  lawfully 
required  to  depose  the  truth  in  any  proceeding  in  a  Court 
of  Justice,  swears  absolutely  in  a  matter  of  some  conse- 
quence to  the  point  in  cjuestion,  whether  he  be  believed  or 
not.— 2d  Russell,  517. 
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Subornation  of  Perjury  at  Common  Lazv. — Subornation 
of  perjury  by  the  common  law  is  an  offense  in  procuring"  a 
man  to  take  a  false  oath,  amounting  to  perjury,  who  actually 
takes  such  oath.  But  it  seems  clear  that  if  the  person,  incited 
to  take  such  an  oath,  do  not  actually  take  it,  the  person  by 
whom  he  was  so  incited,  was  not  guilty  of  subornation  of 
perjury;  yet  it  is  certain  that  he  is  liable  to  be  punished, 
not  only  by  fine,  but  also  by  infamous  corporal  punish- 
ment.—2d  Russell,  517. 

It  has  been  said  that  no  oath  will  amount  to  perjury 
unless  it  be  sworn  absolutely  and  directly,  and  therefore, 
that  he  who  swears  a  thing  according  as  he  thinks,  remem- 
bers or  believes,  cannot,  in  respect  to  such  an  oath,  be  found 
guilty  of  perjury.  But  DeGrey,  Ld.  C.  J.,  appears  to  have 
laid  down  a  different  doctrine.  And  Lord  Mansfield,  C.  J., 
is  stated  to  have  said,  "It  is  certainly  true  that  a  man  may  be 
indicted  for  perjury  on  swearing  that  he  believes  a  fact  to 
be  true  which  he  must  know  to  be  false."  It  is  further  said 
that,  upon  this  question  being  agitated  in  the  Court  of  Com- 
mon Pleas,  all  the  Judges  were  unanimous  that  belief  was 
to  be  considered  as  an  absolute  term,  and  that  an  indictment 
might  be  supported  upon  such  a  statement. — 2  Russell,  518. 

2d — Evidence  Oe. 

Two  Witnesses  Necessary. — In  cases  of  perjury  two  wit- 
nesses are  required,  as  well  to  prove  the  facts  sworn  to  as 
the  falseness  of  the  oath. — State  v.  Howard,  4th  McCord, 
159. 

But  one  witness  is  sufficient  if  he  be  corroborated  by 
material  circumstances. 

Party  Prejudiced,  Competent. — The  party  prejudiced  by 
the  perjury  is  a  competent  witness. 

So,  also,  is  a  witness  who  has  before  sworn  to  the  same 
fact,  or  is  himself  indicted  for  perjury. 

3d — Punishment. 

Perjury  and  Siih  or  nation  Of. — Whoever,  by  the  suborna- 
tion, unlawful  procurement,  sinister  persuasion  or  means  of 
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any  other  person,  or  by  his  own  act,  consent  or  agreement, 
shall  wilfully  and  corruptly  commit  any  manner  of  wilful 
perjury  by  his  deposition  in  any  of  the  Courts  of  this  State, 
or  being  examined  ad  perpetnam  rei  memoriam,  and  being 
thereof  duly  convicted,  shall  be  fined  in  the  sum  of  one  hun- 
dred dollars,  and  shall  suffer  imprisonment  by  the  space  of 
six  months,  and  the  oath  of  such  person  shall  not  be 
received  in  any  Court  of  Record  within  this  State. — Crim. 
Code,  Sec.  340. 

Procuring  Witnesses  to  Commit  Perjury. — Whoever  shall 
unlawfully  and  corruptly  procure  any  witness  or  witnesses 
by  letters,  rewards,  promises  or  by  any  other  sinister  and 
unlawful  means  whatsoever,  to  commit  any  wilful  and  cor- 
rupt perjury  in  any  matter  or  cause  whatsoever,  in  suit  and 
variance,  by  any  writ,  action,  complaint  or  information,  in 
any  wise  touching  or  concerning  any  lands,  tenements  or 
hereditaments,  goods,  chattels,  debts  or  damages  in  any  of 
the  Courts  of  this  State,  or  shall  unlawfully  and  corruptly 
procure  or  suborn  any  witness  or  witnesses,  which  shall  be 
sworn  to  testify  in  perpetnam  rei  memoriam,  shall  be  fined 
in  the  sum  of  two  hundred  dollars,  and  shall  be  imprisoned 
for  the  space  of  six  months,  unless  such  fine  shall  be  sooner 
paid,  and  thenceforth  shall  not  be  received  as  a  witness  in 
any  Court  of  record  within  this  State. — Crim.  Code,  Sec. 
341. 

Additional  Punishment  for  Perjury. — Besides  the  punish- 
ment already  to  be  inflicted  by  law  for  so  great  crimes,  it 
shall  and  may  be  lawful  for  the  Court  or  Judge  before  whom 
any  person  shall  be  convicted  of  wilful  and  corrupt  perjury, 
or  subornation  of  perjury,  to  order  and  send  such  person  to 
the  State  Penitentiary,  there  to  be  kept  to  hard  labor  for  any 
term  or  time  not  exceeding  the  term  of  seven  years. — Ih., 
Sec.  344. 

PETIT  LARCENY. 

(See  Larceny.) 
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PHYSICIAN. 

No  person  shall  practice  medicine  or  surgery  \vithin  the 
State  unless  he  or  she  is  twenty-one  years  of  age,  and  either 
has  been  heretofore  authorized  so  to  do,  pursuant  to  the  laws 
in  force  at  the  time  of  his  or  her  authorization,  or  is  here- 
after authorized  to  do  so  by  a  certificate  from  the  State 
Board  of  Medical  Examiners,  which  certificate  shall  be  reg- 
istered in  the  office  of  the  Clerk  of  the  Court  of  the  County 
in  which  he  or  she  or  they  may  reside,  before  said  physi- 
cian will  be  considered  as  a  legally  c]ualified  practitioner. 

Any  person  shall  be  regarded  as  practicing  medicine  within 
the  meaning  of  this  article,  who  shall  treat,  operate  on,  or 
prescribe  for  any  physical  ailment  of  another,  except  those 
engaged  solely  in  the  practice  of  osteopathy.  But  nothing 
in  this  article  shall  be  construed  to  prohibit  service  in  cases 
of  emergency  or  the  domestic  administration  of  family  rem- 
edies.— Civil  Code,  Sec.  1618. 

Practicing  Medicine  Without  Authority  a  Misdemeanor. 
— Any  person  violating  the  provisions  of  the  foregoing  sec- 
tion shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each 
offense,  upon  conviction  by  any  Court  of  competent  juris- 
diction, shall  be  fined  in  any  sum  not  less  than  fifty  dollars 
nor  more  than  three  hundred  dollars,  or  imprisonment  in  the 
County  jail  for  a  period  of  not  less  than  thirty  nor  more 
than  ninety  days,  or  both,  at  the  discretion  of  the  Court. 
One-half  of  said  fine  to  go  to  the  informant  and  the  other 
half  to  the  State. — Crim.  Code,  Sec.  896. 

PISTOLS. 

(See  Concealed  Weapons.) 
Carrying,  Sale  of,  Etc. — From  and  after  the  1st  day  of 
July,  1910,  it  shall.be  unlawful  for  any  one  to  carry  about 
the  person,  whether  concealed  or  not,  any  pistol  less  than 
twenty  inches  long  and  three  pounds  in  weight,  and  it  shall 
be  unlawful  for  any  person,  firm  or  corporation  to  manu- 
facture, sell  or  offer  for  sale,  lease,  rent,  barter,  exchange  or 
transport  for  sale  into  this  State  any  pistol  of  less  length 
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and  weight.  Any  violation  of  this  section  shall  be  punished 
by  a  fine  of  not  more  than  one  hundred  ($100)  dollars, 
or  imprisonment  for  not  more  than  thirty  (30)  days;  and 
in  case  of  a  sale  by  a  person,  firm  or  corporation  the  sum  of 
one  hundred  ($100)  dollars  shall  be  forfeited  to  and  for  the 
use  of  the  school  fund  of  the  County  wherein  the  violation 
takes  place,  to  be  recovered  as  other  fines  and  forfeitures : 
Provided,  This  section  shall  not  apply  to  peace  officers  in  the 
actual  discharge  of  their  duties  or  to  carrying  or  keeping  of 
pistols  by  persons  while  on  their  own  premises.  In  case  it 
shall  appear  to  the  satisfaction  of  the  presiding  Judge  or 
Magistrate  before  whom  such  offense  is  tried  that  the 
defendant  had  good  reasons  to  fear  injury  to  his  person  or 
property,  and  carried  said  weapon  to  protect  himself  or  prop- 
erty, he  may,  in  his  discretion,  suspend  sentence :  Provided, 
Nothing  herein  contained  shall  abridge  the  right  of  self- 
defense. — Crim.  Code,  Sec.  157. 

Sale  of  Toy  Pistols  Prohibited. — It  shall  be  unlawful  for 
any  person,  firm  or  corporation  in  this  State  to  sell,  keep  for 
sale  or  offer  for  sale,  or  give  away,  any  toy  pistol,  in  which 
caps  or  cartridges  are  used,  or  any  caps  or  cartridges  for 
such  toy  pistol.  Every  person,  firm  or  corporation  violating 
the  povisions  of  this  section  shall,  upon  conviction,  be  fined 
not  exceeding  one  hundred  dollars,  or  be  imprisoned  (in  case 
of  an  individual)  for  a  term  not  to  exceed  thirty  days. — 
Ih.,  Sec.  512. 

PLAYS  AND  SHOWS. 

Tax  on  Plays  and  Shows  in  Tozvns  Not  Incorporated. — 
All  persons  representing  publicly,  for  gain  or  reward,  any 
play,  comedy,  tragedy,  interlude,  or  farce,  or  other  enter- 
tainment of  the  stage,  or  any  part  therein,  all  fortune  tellers, 
and  those  who  exhibit  wax  figures  or  shows  of  any  kind 
whatsoever,  shall  pay  a  tax  of  three  dollars  per  day  when 
they  make  those  exhibitions  at  the  towns  or  villages  that  are 
not  incorporated;  and  the  said  sum  of  three  dollars  shall  be 
paid  into  the  hands  of  the  Clerks  of  the  Circuit  Courts, 
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respectively,  who  shall  be  bound  to  pay  over  the  same  into 
the  County  Treasury. — Civil  Code,  Sec.  3426. 

Clerks  and  Magistrates  to  Issue  Executions  Par. — If  any 
person  who  is  required  to  pay  the  aforesaid  tax  shall  neglect 
to  do  so  before  such  representation  or  exhibition,  it  shall  be 
the  duty  of  the  Clerk  of  the  Court,  or  any  Magistrate,  for 
the  County  where  the  same  may  be  done,  to  issue  an  execu- 
tion for  double  the  amount  of  tax  so  imposed,  which  exe- 
cution may  be  directed  to  any  Sheriff  or  Constable  of  this 
State  and  against  the  body  and  goods  of  the  person  so  being 
liable,  and  which  may  be  levied  in  any  County  in  the  State ; 
and  every  Magistrate  who  shall  so  issue  execution  shall 
cause  the  amount  of  the  same  to  be  paid  to  the  Clerk  of  the 
Court  for  his  County;  and  the  Clerk  of  Court  shall  pay 
into  the  County  Treasury  all  such  taxes  as  may  come  into 
his  hand,  respectively :  Provided,  That  nothing  herein  con- 
tained shall  be  construed  to  extend  to  any  incorporated 
town,  village  or  city. — Ih.,  Sec.  3427. 

Town  Officers  to  Collect. — The  Intendant  and  Wardens 
of  all  incorporated  towns  and  villages  (the  city  of  Charles- 
ton excepted)  shall  have  power  to  collect  the  taxes  from  all 
persons  representing,  publicly  within  their  respective  corpor- 
ate limits,  for  gain  or  reward,  any  plays,  shows  of  what 
nature  or  kind  soever,  which,  by  the  last  section,  are  made 
payable  to  the  Clerks  of  Courts,  the  same  to  be  used  for  the 
purposes  of  the  said  corporations,  respectively. — lb.,  Sec. 
3428. 

City  Council  of  Charleston  to  License  Theatrical  Bnter- 
tainments. — The  City  Council  of  Charleston  are  authorized 
to  permit  and  license  any  person  or  persons  to  exhibit  theat- 
rical entertainments  within  said  city  and  to  impose  and  col- 
lect from  each  and  every  such  license  such  sum  as  they  may, 
from  time  to  time,  deem  reasonable :  Provided,  The  same 
does  not  exceed  five  hundred  dollars. — lb..  Sec.  3429. 

Circus  and  Traveling  Shozvs  to  Take  Out  License. — Any 
circus  or  other  such  traveling  show  exhibiting  under  canvas 
or  outdoors  for  gain,  shall,  before  exhibiting  in  any  County 
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in  this  State,  obtain  a  license  from  the  Clerk  of  the  Court 
of  such  County. 

License  Fee. — And  shall  pay  to  the  said  Clerk  for  such 
license  one  hundred  dollars  for  each  and  every  day  said  cir- 
cus or  other  show  shall  be  exhibited;  and  said  Clerk  shall 
forthwith  pay  over  to  the  County  Treasurer  of  said  County 
all  the  moneys  by  him  received  on  account  of  said  license, 
to  be  applied  to  the  use  of  said  County. — Ih.,  Sec.  3430. 

Municipal  Authorities  May  Require  License. — Nothing 
herein  contained  shall  be  construed  to  prevent  the  municipal 
authorities  of  any  incorporated  city  or  town  in  this  State 
from  levying  and  collecting  such  fines  or  licenses  as  may  be 
imposed  by  such  municipal  authorities. — Civil  Code,  Sec. 
3432. 

POISON. 

(See  Homicide.) 
Attempt  to  Poison. — Whoever  shall  unlawfully  and 
maliciously  administer  to,  or  attempt  to  administer  to,  or  in 
any  way  aid  or  assist  therein,  or  cause  to  be  taken  by  any 
person,  any  poison  or  other  destructive  thing,  with  intent  to 
kill  such  person,  every  such  offender  and  every  person  coun- 
selling, aiding  or  abetting  such  offender,  shall  be  guilty  of 
felony  and  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  ten  years  nor  less  than  two. — Crim. 
Code,  Sec.  149. 

This  section  does  not  supersede  the  common  law  oflFense  of  assault 
and  battery  with  intent  to  kill;  and  when  a  person,  with  intent  to  kill, 
administers  to  a  little  child  a  drug  which  he  believes  to  be  poisonous 
and  of  sufficient  quantitj^  to  destroy  life,  such  common  law  offense  is 
complete,  even  though  the  dose  is  insufficient  for  the  purpose  intended. — 
State  V.  Glover,  27  S.  C,  603;  4  S.  E.,  564. 

POLL  TAX. 

Who  Liable  For. — There  shall  be  assessed  on  all  taxable 
polls  in  this  State  an  annual  tax  of  one  dollar  on  each  poll, 
the  proceeds  of  which  tax  shall  be  applied  solely  to  educa- 
tional purposes.  All  males  between  the  ages  of  twenty-one 
and  sixty  years,  except  those  incapable  of  earning  a  support 


Pork  and  Beef.  571 


from  being  maimed  or  from  any  other  cause,  shall  be  deemed 
taxable  polls. — Civil  Code,  Sec.  286. 

Nonpayment  of,  a  Misdemeanor. — Any  person  failing  or 
refusing  to  pay  his  poll  tax  within  the  time  prescribed  by 
law  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  fine  not  exceeding  ten 
dollars,  together  with  costs  of  said  suit,  or  by  imprisonment 
at  hard  labor  on  the  public  works  of  the  County  not  more 
than  twenty  days. — Crim.  Code,  Sec.  689. 

PORK  AND  BEEF. 

IVhat  Barrels  to  Contain  and  Weigh,  Hozv  Packed. — 
Every  barrel  of  pork  or  beef  packed  and  sold  in  this  State 
shall  contain  thirty  gallons  and  two  hundred  pounds  weight 
of  wholesome,  well  cured  meat  in  the  same,  which  shall  be 
weighed  by  the  packers,  and  well  packed  with  salt  and  pickle, 
each  piece  not  to  weigh  more  than  eight  pounds,  and  not  to 
be  cut  or  mangled  further  than  to  take  out  the  kernels  or 
where  the  bones  require  it,  and  not  more  than  two  heads  in 
one  barrel  of  pork.  No  beef's  heads  or  shanks  shall  at  all  be 
packed. — Civil  Code,  Sec.  2408. 

Penalty  for  Killing  Cattle  for  Packing  Not  Previously 
Penned  Twelve  Hours. — In  case  any  person  shall  kill  any 
cattle  to  put  in  barrels  for  sale,  without  having  first  penned 
them  twelve  hours  before  killing  them,  every  such  person 
shall  forfeit  the  sum  of  ten  dollars,  current  money,  for  every 
head  of  cattle  so  killed  to  the  person  who  will  sue  for  the 
same,  to  be  recovered  before  any  Magistrate. — Po.,  Sec. 
2409. 

Barrels  to  Be  Made  of  Seasoned  White  or  Water  Oak. — 
Every  person  in  this  State  shall  make  the  casks  for  pack- 
ing beef  or  pork  of  sound,  dry  and  well  seasoned  white  or 
water  oak  timber,  without  sap,  the  heads  as  well  as  bodies  of 
which  casks  shall  be  made  tight,  so  as  to  hold  pickle,  and 
shall  fill  the  said  casks  with  water  before  the  same  are 
packed  with  any  beef  or  pork. — lb.,  Sec.  2410. 
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POSSE  COMITATUS. 

Constables  have  power  to  order  out. 

(See  Constables.) 

POWER  OF  ATTORNEY. 

(See  Attorney.) 

PRODUCTS  OF  SALE. 

(See  Larceny.) 

RAPE. 
1st — Of  Rape. 

2d — Carnal  Knowledge  of  Female  Children. 
3d — Assault,  With  Intent  to  Commit  Rape. 
4th — Punishment. 

1st — Of  Rape. 

Definition. — Rape  is  the  carnal  knowledge  of  a  woman 
by  a  man  forcibly  and  unlawfully  against  her  will. 

It  is  the  essential  character  of  this  crime  that  it  must  be 
against  the  will  of  the  female  on  whom  it  is  committed. 
And  if  a  woman  be  beguiled  into  her  consent  by  any  art- 
ful means  it  will  not  be  a  rape,  and,  therefore,  having  car- 
nal knowledge  of  a  married  woman,  under  circumstances 
which  induced  her  to  suppose  it  was  her  husband,  was  held 
by  a  majority  of  Judges  not  to  be  rape.  However,  the 
crime  is  not  mitigated  by  showing  that  the  woman  yielded 
at  length,  to  violence,  if  her  consent  was  obtained  by  duress 
or  threats  of  murder;  nor  will  any  subsequent  acquiescence 
on  her  part  do  away  with  the  guilt  of  the  ravisher;  and  it  is 
no  defense  to  show  that  the  prosecutrix  was  taken  at  first 
with  her  own  consent,  if  she  was  afterwards  forced  against 
her  will.  The  circumstances  of  the  woman's  generally  sub- 
mitting to  illicit  intercourse  will  not  diminish  the  guilt  of 
her  ravisher,  because  she  is  still  under  the  protection  of  the 
law  and  must  not  be  deprived  of  the  opportunity  of  repent- 
ance. 
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Formerly  it  was  said  to  be  no  rape  for  a  man  to  have 
forcible  knowledge  of  his  own  concubine;  but  the  law  now 
presumes  the  possibility  of  her  return  to  virtue.  A  man 
cannot,  indeed,  be  himself  guilty  of  a  rape  on  his  own 
wife,  for  the  matrimonial  consent  cannot  be  retracted;  but 
he  may  be  criminal  in  aiding  and  abetting  others  in  such 
a  design. — Ith  Bl.  Com.,  313;  Note. 

All  who  were  present,  aiding  and  assisting  a  man  to 
commit  a  rape,  are  principally  offenders  in  the  second 
degree,  whether  they  be  men  or  women,  and  they  are  also 
ousted  of  clergy.  And  there  may  be  accessaries  before,  and 
after  in  this  offense ;  for  though  it  may  be  felony  by  a  stat- 
ute, which  speaks  only  of  those  who  commit  the  offense, 
yet  accessaries,  before  and  after,  are  consequently  included ; 
but  such  accessaries  are  not  subject  to  capital  punishment. 
—1st  Russell,  557. 

As  to  the  evidence  in  case  of  rape,  if  the  prosecutrix  pres- 
ently discovered  the  offense,  and  made  search  for  the 
offender,  if  the  party  accused  fled  for  it,  these  and  the  like 
are  concurring  circumstances  which  give  greater  probabil- 
ity to  her  evidence.  But,  on  the  other  side,  if  she  be  of 
evil  fame  and  stand  unsupported  by  others;  if  she  concealed 
the  injury  for  any  considerable  time  after  she  had  an  oppor- 
tunity to  complain;  if  the  place  where  the  fact  was  alleged 
to  be  committed  was  where  it  was  possible  she  might  have 
been  heard  and  she  made  no  outcry,  these  and  the  like  cir- 
cumstances carry  a  strong,  but  not  conclusive,  presumption 
that  her  testimony  is  false  or  feigned. — 4th  Bl.  Com.,  314. 

3d — Carnal  Knowledge  of  Female  Children. 

If  any  person  shall  unlawfully  and  carnally  know  and 
abuse  any  woman-child  under  the  age  of  fourteen  years, 
every  such  unlawful  and  carnal  knowledge  shall  be  felony, 
and  the  offender  thereof  being  duly  convicted,  shall  suffer 
as  for  a  rape :  Provided,  however,  That  in  any  case  where 
the  woman  or  child  is  over  the  age  of  ten  years  and  the 
prisoner  is  found  guilty  the  jury  may  find  a  special  ver- 
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diet,  recommending  him  to  the  mercy  of  the  Court,  where- 
upon the  punishment  shall  be  reduced  to  imprisonment  in 
the  penitentiary  for  a  term  not  exceeding  fourteen  years, 
at  the  discretion  of  the  Court. — Crim.  Code,  Sec.  143. 

3d — ASSAUI.T,  With   Intent  to   Commit  Rape. 

Any  person  convicted  of  assault  with  intent  to  commit  a 
rape  shall  suffer  death  by  electrocution  unless  the  jury  shall 
recommend  to  the  mercy  of  the  Court,  in  which  event  the 
defendant  shall  be  confined  at  hard  labor  in  the  State  Peni- 
tentiary for  a  term  not  exceeding  forty  years  or  less  than 
five  "years,  at  the  discretion  of  the  presiding  Judge. — Crim. 
Code,  Sec.  142;  Acts  of  1912,  p.  702. 

4th — Punishment. 

Whoever  shall  ravish  a  woman,  married,  maid  or  other, 
where  she  did  not  consent,  either  before  or  after,  and  like- 
wise where  a  man  ravisheth  a  woman  with  force,  although 
she  consent  after,  he  shall  be  deemed  guilty  of  rape,  and  shall, 
upon  conviction,  suffer  death  by  electrocution  in  the  same 
form  and  manner  as  is  now  provided  by  law  for  wilful 
murder:  Provided,  however,  That  in  each  case  where  a 
prisoner  is  found  guilty  the  jury  may  find  a  special  ver- 
dict, recommending  him  to  the  mercy  of  the  Court,  where- 
upon the  punishment  shall  be  reduced  to  imprisonment  in 
the  penitentiary  with  hard  labor  for  a  term  not  exceeding 
forty  years  or  less  than  five  years,  at  the  discretion  of  the 
presiding  Jurge. — Crim.  Code,  Sec.  141;  Acts  of  1913,  p. 
702. 

RECEIVING  STOLEN  GOODS. 

In  all  cases  whatever  where  any  goods  or  chattels  or 
other  property,  of  which  larceny  may  be  committed,  shall 
have  been  feloniously  taken  or  stolen  by  any  person  or  per- 
sons, every  person  who  shall  buy  or  receive  any  such  goods 
or  chattels  or  other  property,  knowing  the  same  to  have 
been  stolen,  shall  be  held  and  deemed  guilty  of,  and  may 
be  prosecuted  for,  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment,  although  the 
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principal  felon  or  felons  be  not  previously  convicted,  and 
whether  he,  she  or  they  is,  or  are,  amenable  to  justice  or 
not :  Provided,  That  when  the  chattel  or  other  property 
stolen  shall  be  of  less  value  than  twenty  dollars  the  punish- 
ment shall  not  exceed  imprisonment  in  the  County  jail  for 
thirty  days  or  a  fine  of  not  more  than  one  hundred  dollars. 
— Crim.  Code,  Sec.  204. 

In  an/  indictment  for  receiving  stolen  goods  it  is  not  necessary  to 
state  the  name  of  the  principal  felon,  or,  if  stated,  to  prove  it. — State 
V.  Coppenberg,  3  Strob.,  277.  Nor  the  place  where  stolen,  etc. — State 
V.  Crawford,  39  S.  C,  343;  17  S.  E.,  799. 

The  buying  of  goods  and  receiving  them,  knowing  them  to  be  stolen, 
completes  the  crime.— State  v.  Winter,  83  S.  C,  253;  Q5  S.  E.,  209. 

RECOGNIZANCE. 

A  recognizance  is  an  obligation  of  record  entered  into 
before  a  Court  or  officer  duly  authorized  for  that  purpose, 
with  a  condition  to  do  some  act  required  by  law,  which  is 
therein  specified. — 2  Bl.  Com.,  341 ;  1  Chit.  Cr.  Law,  90. 

1st — SCAI.E  BY  Which  to  Be  Regulated. 
2d — How  Estreated. 
3d — Discharge  Of. 
4th — Forms. 

1st — Scale  by  Which  to  Be  Regulated. 

Recognizances  entered  into  before  a  Magistrate  shall  be 
according  to  the  following  scale : 

1.  If  the  offense  charged  be  punishable  with  fine  and 
imprisonment,  or  either,  the  recognizance  of  the  accused 
shall  not  be  for  less  than  two  hundred  dollars.  In  all  cases 
the  Magistrate  taking  the  recognizance  shall  cause  the  same 
to  be  in  such  large  amount  as  the  circumstances  may  seem 
to  require. 

2.  The  recognizance  of  any  prosecutor  or  witness,  in  case 
of  misdemeanor,  shall  not  be  for  less  than  one  hundred  dol- 
lars ;  and  in  cases  of  capital  felony,  for  not  less  than  five 
hundred  dollars;  though  in  all  cases  the  Magistrate  shall 
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cause  the  same  to  be  in  such  large  amount  as  the  circum- 
stances may  seem  to  require. — Crim.  Code,  Sec.  38. 

2d — How  Estreated. 

To  Be  in  Name  of  State. — In  all  recognizances  by  any 
person  for  keeping  the  peace  or  good  behavior,  or  for 
appearing  as  a  party,  surety  or  witness  at  any  Court  of 
criminal  jurisdiction  within  the  State,  the  sum  or  sums  of 
money  in  which  any  such  person  shall  be  bound  shall  be 
made  payable  to  the  State ;  and  every  such  recognizance 
shall  be  good  and  effectual  in  law,  provided  it  be  signed 
by  ever}-  party  thereto  in  the  presence  of  a  Judge.  Clerk  of 
a  Court  of  Common  Pleas,  ^lagistrate  or  notary  public,  who 
shall  sign  the  same  as  a  witness. — Ih.,  Sec.  111. 

Proceedings  in  Case  of  Forfeiture  of  Recognisance. — 
Whenever  such  recognizance  shall  become  forfeited  by  non- 
compliance with  the  condition  thereof,  the  Attorney  Gen- 
eral or  Solicitor,  or  other  person  acting  for  him,  shall,  with- 
out delay,  issue  a  notice  to  summon  every  party  bound  in 
such  forfeited  recognizance  to  be  and  appear  at  the  next 
ensuing  Court  of  Sessions,  to  show  -cause,  if  any  he  has, 
why  judgment  should  not  be  confirmed  against  him,  and  if 
any  person  so  bound  fail  to  appear,  or  appearing,  shall  not 
give  such  reason  for  not  performing  the  condition  of  such 
recognizance  as  the  Court  shall  deem  sufficient,  then  the 
judgment  on  such  recognizance  shall  be  confirmed. — lb.. 
Sec.  112. 

Execution  to  Issue  for  Sale  of  Estate  of  Offender,  Etc. — 
In  every  case  where  any  such  recognizance  shall  be  adjudged 
so  forfeited,  or  where  any  fine  shall  be  imposed  by  or  recov- 
ered for  the  use  of  the  State  in  anv  Court  or  before  a  Mag- 
istrate,  if  the  party  incurring  such  fine  or  forfeiture  shall 
fail  to  pay  down  the  same,  with  the  costs  of  prosecution, 
then  a  writ,  in  the  nature  of  an  execution,  shall  issue,  by 
virtue  of  which  the  Sheriff  or  his  deputy  shall  sell  (in  the 
same  manner  as  property  is  sold  under  execution  in  civil 
cases)    so  much  of  offender's  estate,   real  or  personal,   as 
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may  be  necessary  to  satisfy  the  fine  or  forfeiture,  and  also 
the  costs  of  prosecution,  and  also  the  reasonable  charges  of 
taking,  keeping  and  selling  such  property,  returning  the 
overplus,  if  any,  to  the  offender,  together  with  a  bill  of  the 
fine  or  forfeiture,  with  costs  and  charges,  if  he  requires  it. — 
lb.,  Sec.  113. 

//  Amount  N'ot  Made,  Offender  May  Be  Committed  to 
Jail,  Etc. — If  the  Sheriff  or  his  deputy  return  on  oath  that 
such  off'ender  refused  to  pay,  or  has  not  any  property,  or 
not  sufficient  whereon  to  levy,  then  a  writ  of  capias  ad  sat- 
isfaciendum shall  issue,  whereby  he  shall  be  committed  to 
the  common  jail  until  the  forfeiture,  costs  and  charges  shall 
be  satisfied;  entitled,  however,  to  the  privilege  of  insolvent 
debtors. — lb.,  Sec.  114. 

Court  May  Remit  Forfeiture  in  Certain  Cases. — If  any 
person  shall  forfeit  a  recognizance  from  ignorance  or 
unavoidable  impediment,  and  not  from  wilful  default,  the 
Court  of  Sessions  may,  on  affidavit  stating  the  excuse  or 
cause  thereof,  remit  the  whole  or  any  part  of  the  forfeiture, 
as  may  be  deemed  reasonable. — lb.,  Sec.  115. 

3d — Discharge  Of. 

The  defendant  entered  into  a  recognizance  "personally  to 
appear  before  the  Court  of  Sessions"  to  answer  to  a  bill  of 
indictment  for  an  assault  on  one  Cunningham;  at  the  sub- 
sequent January  term  he  was  indicted,  and  the  bill  was 
traversed  by  counsel;  at  a  subsequent  term  the  Attorney 
General  entered  a  nol  pros  on  the  indictment  and  gave  out 
another.  A  motion  was  made  on  the  part  of  the  bail  to 
discharge  him  from  his  liability,  on  the  ground  that  the 
defendant  had  performed  the  condition  of  the  recognizance; 
the  motion  was  granted  by  the  presiding  Judge,  but  on  a 
motion  to  reverse  the  order  the  Court  held  that  the  under- 
taking of  the  bail  was  that  his  principal  should  personally 
appear  and  abide  the  final  termination  of  the  case;  that  the 
traverse  of  the  case,  by  an  attorney,  was  no  more  a  perform- 
ance of  the  undertaking  than  an  appearance  or  plea  would 
37— M. 
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be  in  a  civil  action;  that  the  entry  of  a  nol  pros  by  the 
Attorney  General  was  not  a  final  termination  of  the  case, 
as  he  might,  in  his  discretion,  give  out  another  bill,  which 
the  defendant  would  be  still  bound  by  his  recognizance  to 
answer,  and  reverse  the  order  of  the  Circuit  Judge. — State 
V.  Haskell,  Riley's  Cases,  97.' 

In  the  case  of  the  State  v.  Le  Cerf,  1st  Bailey,  410,  it  was 
held  that  a  surrender  to  a  Deputy  Sheriff  or  Constable  of 
the  principal,  bound  in  a  recognizance  by  the  surety,  did  not 
discharge  the  recognizance. 

The  surrender  in  such  a  case  must  be  to  some  officer  who 
may  commit  the  principal  or  take  another  recognizance. 

This  rule  recognizes  as  legal  the  practices  of  Magistrates 
to  admit  of  surrender  to  themselves,  and  taking  other  surety 
or  committing  the  principal. 

4th. — Forms. 

form  no.  1.59.— appearance  recognizance  of  defend- 
ANT. 

THE  STATE  OF  SOUTH  CAROLINA,   ) 

^  >■  Appearance  Recoqnizance. 

County  of J 

Be  it  remembered,  that  on  the day  of ,  A.  D. 

19 ,  personally  appeared  E.  F.,  G.  H.  and  M.  N.,  before  me,  A.  B., 

Magistrate  in  and  for  the  said  County  and  the  said  State,  who  acknowl- 
edged  themselves   indebted  to   the   State   of  South  Carolina,   that   is   to 

say,  the  said  E.  F.  in  the  sum  of dollars,  and  the  said  G.  H.  in 

the  sum   of dollars,   and   the  said   M.   N.   in   the   sum   of 

dollars,  like  money,  to  be  levied  of  their  separate  lands,  goods  and 
chattels,  respectively,  to  and  for  the  use  of  the  said  State  if  the  above 
mentioned  E.  F.  shall  fail  in  performing  the  condition  underwritten. 

The  condition  of  this  recognizance  is  such,  that  if  the  said  E.  F.  shall 

personally  appear  before  the  Court in  the  State  aforesaid, 

to   be   holden   at   the   usual   place   of   judicature,    in on 

the in next,  then  and  there  to  answer  to  a  bill  of  indict- 
ment to  be  preferred  against  him,  the  said   E.  F.,   for 

and  to  do  and  receive  what  shall  be  enjoined  by  the  Court,  and  not  to 
depart  the  Court  without  license,  and  in  the  meantime  that  the  said  E.  F. 
do  keep  the  peace  of  the  State,  and  be  of  good  behavior  towards  all  the 
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citizens   thereof,  and  specially  towards  the  said   C.  D.,  then   this   recog- 
nizance to  be  null  and  void,  or  else  to  remain  in  full  force  and  virtue. 
Taken  and  acknowledged,  the  day  and  year  above  written,  before  me. 

A.  B.,   (l.  s.) 

Magistrate. 
E.  F.,   (l.  s.) 
G.  H.,   (l.  s.) 
M.  N.   (l.  s.) 

FORM  No.  160.— RECOGNIZANCE  TO  PROSECUTE  OR  TESTIFY. 
THE  STATE  OF  SOUTH  CAROLINA, 

CoUNTi'    OF 

Be  it  remembered,  that  on  the day  of -. ,  in  the 

year  of  our  Lord   one  thousand    nine   hundred   and ,   personally 

appeared  (name  of  prosecutor  or  witness  and  surety,  if  any  should  be 
required),  before  me,  A.  B.,  Magistrate  in  and  for  the  said  County  and 
said  State,  who  acknowledged  therfiselves  indebted  to  the  State  of  South 
Carolina,  that  is  to  say,  the  said  (prosecutor  or  witness,  as  the  case  may 

be),   in   the   sum   of dollars,   and    the    (names   of   surety,   if   any 

should    be   required),   in    the   sum   of dollars,   like   moneys   to   be 

levied  of  their  separate  lands  and  tenements,  goods  and  chattels,  respec- 
tively, to  and  for  the  use  of  the  said  State,  of  the  above  mentioned  (the 
prosecutor  or  witness),  shall  fail  in  performing  the  condition  under- 
written. 

The  condition  of  this  recognizance  is  such,  that  if  the  said 

shall  personally  appear  before  the  Court  of ,  to  be  holden  at 

the  usual  place  of  judicature,  in ,  on  the in , 

then  and  there  to  (prosecute  or  testify,  as  the  case  may  be)  on  behalf  of 
the    State    on   a    bill   of   indictment    to  be   preferred    against    E.    F.    for 

,  and    not  to   depart   thence   without   leave  of  the   said 

Court,  then  this  recognizance  to  be  null  and  void,  or  else  to  remain  in  full 
force  and  virtue. 

Taken  and  acknowledged,  the  day  and  year  above  written,  before  me. 

A.  B.,  (l.  s.) 
Magistrate. 

(I.,  s.) 

(L.   S.) 

(I,.   S.) 

RENT. 

(See  Distress,  Lands  and  Tenements,  Etc.) 
Landlords  to  Have  Prior  Lien  for  Rent. — Every  land- 
lord leasing  land  for  agricultural  purposes  shall  have  a  prior 
and  preferred  lien  for  his  rent  to  the  extent  of  all  crops 
raised  on  the  lands  leased  by  him,   whether  the  same  be 
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raised  by  the  tenant  or  other  person.  No  writing  or  record- 
ing shall  be  necessary  to  create  such  lien,  but  it  shall  exist 
from  the  date  of  the  contract,  whether  the  same  be  in  writ- 
ing or  verbal,  and  the  landlord  and  his  assigns  shall  have 
the  right  to  enforce  such  lien  in  the  same  manner,  upon  the 
same  conditions,  and  subject  to  the  same  restrictions  as  are 
provided  in  this  chapter  for  persons  making  advances  for 
agricultural  purposes.  And  subject  to  the  liens  of  laborers 
who  assist  in  making  the  crop,  and  en  forcible  in  the  same 
way,  the  landlord  and  his  assigns  shall  have  a  lien  on  all 
the  crops  raised  by  the  tenant  for  all  advances  made  by  the 
landlord  to  such  tenant  during  the  year. — Civil  Code,  Sec. 
4162. 

The  contract  carries  with  it  a  lien  without  an  express  agreement  for 
it. — Carter  v.  DuPre,  18  S.  C,  179.  The  lien  is  not  defeated  by  taking 
a  writing-  under  seal  for  the  rent. — Sullivan  v.  Ellison.  20  S.  C,  481.  It 
seems  that  such  rent,  although  paj'able  monthly,  has  such  preferred  lien 
over  liens  given  for  supplies. — Brewster  v.  McNab,  36  S.  C,  274;  15 
S.  E.,  233. 

Magistrate  has  jurisdiction  where  amount  churned  does  not  exceed 
$100.— SoM.  El/.  Co.  V.  Sarratt,  58  S.  C,  98;  30  S.  C,  505. 

When  a  Portion  of  Crop  Is  Removed. — In  case  any  por- 
tion of  the  crop  is  removed  from  the  land  rented  or  leased, 
and  the  net  proceeds  tliereof  not  applied  to  the  payment  of 
the  rent  for  the  year,  or  to  the  other  liens  herein  provided 
for,  and  this  fact  shall  be  made  to  appear  by  affidavit,  per- 
sons holding  liens  as  herein  provided  shall  have  the  right 
to  proceed  to  collect  the  amounts  which  will  become  due  for 
rent  or  advances  in  the  same  way  as  if  the  same  had  become 
due  according  to  contract  before  such  removal. — Ih.,  Sec. 
4169. 

REPLEVIN. 

(See  Distress.) 
RESISTING  AN  OFFICER. 

The  obstructing  the  execution  of  lawful  process  is  an 
offense  against  public  justice  of  a  very  high  and  presump- 
tions nature,  and  more  particularly  so  when  the  obstruction 
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is  of  an  arrest  upon  criminal  process.  So  that  it  has  been 
holden  that  the  party  opposing  an  arrest  upon  criminal  pro- 
cess becomes  thereby  particeps  criininis;  that  is,  an  acces- 
sory in  felony,  and  a  principal  in  high  treason. — 1st  Rus- 
sell, 360. 

But  in  ordinary  cases,  where  the  offense  committed  is  less 
than  felony,  the  obstruction  of  officers  in  the  apprehension 
of  the  party  will  be  only  a  misdemeanor,  punishable  by  fine 
and  imprisonment. — lb.,  Sec.  361. 

It  should  be  observed  that  a  party  will  not  be  guilty  of 
this  offense  of  obstructing  an  officer,  or  the  process  which 
such  officer  may  be  about  to  execute,  unless  the  arrest  is 
lawful.  And  in  an  indictment  for  this  offense  it  must  appear 
that  the  arrest  was  made  by  proper  authority.  Thus,  where 
an  indictment  for  an  assault,  false  imprisonment  and  rescue 
stated  that  the  Judges  of  Court  of  Record  of  the  town  and 
county,  etc.,  of  P.,  issued  their  writ,  directed  to  T.  B.,  one 
of  the  Sergeants-at-Mace  of  the  said  town  and  County,  to 
arrest  W.,  by  virtue  of  which  T.  B.  was  proceeding  to 
arrest  W.  within  the  jurisdiction  of  the  said  Court,  but  the 
defendant  assaulted  T.  B.  in  the  due  execution  of  his  office 
and  prevented  the  arrest;  the  Court  held  that  it  was  bad,  as 
it  did  not  appear  that  T.  B.  was  an  officer  of  the  Court;  a 
Sergeant-at-Mace  ex  vi  termini,  meaning  no  more  than  a 
person  who  carries  a  mace  for  some  one  or  other.  And  the 
Court  also  held  that  there  could  not  be  judgment,  after  a 
general  verdict  in  such  a  Court,  as  for  a  common  assault 
and  false  imprisonment,  because  the  jury  must  be  taken  to 
have  found  that  the  assault  and  imprisonment  were  for  the 
cause  therein  stated,  and  that  cause  appeared  to  have  been 
the  attempt  by  the  officer  to  make  an  illegal  arrest.  Lord 
Ellenborough,  C.  J.,  said:  "Process  ought  always  to  be 
directed  to  a  proper  known  officer;  otherwise,  if  it  may  be 
directed  to  any  stranger,  it  might  be  resisted  for  want  of 
knowledge  that  the  party  is  an  officer  of  the  Court.  Then, 
taking  the  whole  Court  together,  the  jury  in  effect  find  that 
there  was  an  assault  and  imprisonment,  but  committed  under 
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circumstances  which  justified  the  defendant.  For  if  a  man 
without  authority  attempt  to  arrest  another  iUegaUy  it  is  a 
breach  of  the  peace,  and  any  other  person  may  lawfully 
interfere  to  prevent  it,  doing  no  more  than  is  necessary  for 
that  purpose;  and  nothing  further  appears  in  this  case  to 
have  been  done." — lb.,  Sec.  362. 

But  where  the  process  is  regular  and  executed  by  the 
proper  officer  it  will  not  be  competent  for  a  peace  officer  to 
obstruct  him  on  the  ground  that  the  execution  of  it  is 
attended  with  an  affray  and  disturbance  of  the  peace,  for  it 
is  an  established  principle  that  if  one  having  a  sufficient 
authority  issue  a  lawful  command  it  is  not  in  the  power  of 
any  other,  having  an  equal  authority  in  the  same  respect, 
to  issue  a  contrary  command,  as  that  would  be  to  legalize 
confusion  and  disorder. 

The  following  case,  upon  indictment  for  an  assault  and 
rescue,  proceeded  upon  this  principle.  Some  Sheriff's  offi- 
cers, having  apprehended  a  man  by  virtue  of  a  writ  against 
him,  a  mob  collected  and  endeavored  by  violence  to  rescue 
the  prisoner.  In  the  course  of  the  scuffle,  which  was  ten 
o'clock  at  night,  one  of  the  bailiff's,  having  been  violently 
assaulted,  struck  one  of  the  assailants — a  woman,  and  it 
was  thought  for  some  time  that  he  had  killed  her:  where- 
upon, and  before  her  recovery  was  ascertained,  the  Con- 
stable was  sent  for  and  charged  with  the  custody  of  the  bail- 
iff who  had  struck  the  woman.  The  bailiffs,  on  the  other 
hand,  gave  the  Constable  notice  of  their  authority,  and  rep- 
resented the  violence  which  had  been  previously  offered  to 
them ;  notwithstanding  which,  the  Constable  proceeded  to 
take  them  into  custody  upon  the  charge  of  murder,  and  at 
first  offered  to  take  care,  also,  of  their  prisoner ;  but  their 
prisoner  was  soon  rescued  from  them  by  the  surrounding 
mob.  The  next  morning  the  woman,  having  recovered,  the 
bailiff's  were  released  by  the  Constable.  Upon  these  facts, 
Heath,  J.,  was  clearly  of  opinion  that  the  Constable  and  his 
assistants  were  guilty  of  an  assault  and  rescue  and  directed 
the  jury  accordingly. — Ibid. 
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RESTITUTION  OF  STOLEN  GOODS. 

1st — Recaption  or  Suit. 

2d — Restitution  by  the  Court. 

1st — Recaption  or  Suit. 

A  party  whose  goods  have  been  stolen  may  peaceably 
retake  them  wherever  he  happens  to  find  them  unless  a  new 
property  has  been  acquired  therein.  Or  if  the  felon  be  con- 
victed and  pardoned,  or  be  allowed  his  clergy,  the  party 
robbed  may  bring  trover  against  him  for  his  goods  and 
recover  satisfaction  in  damages.  But  such  action  lies  not 
before  prosecution,  for  so  felonies  would  be  made  up  and 
healed,  and  also  recaption  is  unlawful  if  it  be  done  with 
intention  to  smother  or  compound  the  larceny. — 4th  Black- 
stone's  Com.,  364. 

2d — Restitution  by  the  Court. 

Any  felon  who  shall  rob  or  take  away  any  money,  goods 
or  chattels  from  any  person,  from  their  person  or  otherwise, 
and  be  found  guilty  thereof,  the  party  so  robbed,  or  owner, 
shall  be  restored  to  his  said  money,  goods  and  chattels,  and 
the  Judge  before  whom  any  such  felon  shall  be  found  guilty 
shall  award,  from  time  to  time,  writs  of  restitution  for  the 
said  money,  goods  and  chattels. — Crim.  Code,  Sec.  187. 

On  a  conviction  of  larceny,  in  particular,  the  prosecutor 
shall  have  restitution  of  his  goods,  by  virtue  of  the  statute. 
(21  Hen.  VIII,  Ch.  11.)  For  by  the  common  law  there  was 
no  restitution  of  goods  upon  an  indictment,  because  it  was 
at  the  suit  of  the  King  only;  and,  therefore,  the  party  was 
enforced  to  bring  an  appeal  of  robbery  in  order  to  have  his 
goods  again.  But,  it  being  considered  that  the  party  prose- 
cuting the  offender  by  indictment,  deserves  to  the  full  as 
much  encouragement  as  he  who  prosecutes  by  appeal,  this 
statute  was  made,  which  enacts,  that  if  any  person  be  con- 
victed of  larceny  by  the  evidence  of  the  party  robbed  he 
shall  have  full  restitution  of  his  money,  goods  and  chattels, 
or  the  value  of  them,  out  of  the  offender's  goods,  if  he  has 
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any,  by  a  writ  to  be  granted  by  the  Justices.  And  the  con- 
struction of  this  Act  having  been,  in  a  great  measure,  con- 
formable to  the  law  of  appeals,  it  has,  therefore,  in  practice, 
superseded  the  use  of  appeals  in  larceny.  For  instance,  as 
formerly  upon  appeals,  so  now  upon  indictments  for  lar- 
ceny, the  writ  of  restitution  shall  reach  the  goods  so  stolen, 
notwithstanding  the  property  of  them  is  endeavored  to  be 
altered  by  sale  in  market  overt.  And  though  this  may  seem 
somewhat  hard  upon  the  buyer,  yet  the  rule  of  law  is  that 
"spohatiis  debet,  ante  omnia,  rest  it  ui,''  especially  when  he 
has  used  all  the  diligence  in  his  power  to  convict  the  felon. 
And,  since  the  case  is  reduced  to  this  hard  necessity,  that 
either  the  owner  or  buyer  must  suffer,  the  law  prefers  the 
right  of  the  owner,  who  has  done  a  meritorious  act  by  pur- 
suing a  felon  to  condign  punishment,  to  the  right  of  the 
buyer,  whose  merit  is  only  negative,  that  he  has  been  guilty 
of  no  unfair  transaction.  And  it  is  now  usual  for  the  Court, 
upon  the  conviction  of  a  felon,  to  order  {zcithout  any  ivrit) 
immediate  restitution  of  such  goods,  as  are  brought  into 
Court,  to  be  made  to  the  several  prosecutors. — ith  Bl.  Com., 
363. 

Yet  if  it  shall  appear  to  the  Court  that  the  party  has  been 
guilty  of  gross  neglect  in  prosecuting,  it  seemeth  that  in  such 
case  he  shall  not  be  entitled  to  restitution. — Grimke,  372. 

RETURN. 

(See  Appeal) 

RICE. 

Fraudulent  Mixtures  to  Be  Forfeited  to  the  State. — If 
any  planter  or  other  person  shall  sell  or  expose  for  sale  to 
any  merchant,  factor  or  any  other  person,  at  any  port  or 
place  of  exportation  within  this  State,  any  casks  or  barrels 
of  rice  which,  upon  opening  or  uncasking  the  same,  shall  be 
found  to  contain  any  unfair  and  fraudulent  mixture  of  small 
or  damaged  rice,  then,  and  in  every  such  case,  the  seller  of 
the  said  rice,  or  person  offering  the  same  for  sale,   shall 
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immediately,  on  request  of  the  buyer,  or  person  offering  to 
buy  the  same,  name  one  indifferent  person,  being  a  free- 
holder, and  the  said  buyer  another,  to  view  the  said  rice, 
and  if  such  two  persons  shall  agree  in  opinion,  and  certify 
the  same  in  writing  under  their  hands,  that  such  rice  was 
deceitfully  and  fraudulently  packed  and  exposed  for  sale', 
every  such  cask  or  barrel  so  fraudulently  packed  and 
exposed  for  sale,  shall  be  forfeited  to  the  State,  and  the 
same  shall  be  sold  or  caused  to  be  sold  by  the  State  Treas- 
urer, or  by  the  person  or  persons  who  shall  condemn  the 
same  for  the  use  aforesaid,  who  shall  be  allowed  thereout 
five  per  cent,  for  their  trouble. — Civil  Code,  Sec.  2411. 

Proceedings  in  Case  Sellers  Do  Not  Nominate  Arbitra- 
tors.— If  the  seller  shall  refuse  to  nominate  a  person  to  view 
the  said  rice,  then  the  buyer  shall  nominate  both  the  persons 
to  view  such  rice,  who  shall  have  the  same  power  as  if  one 
had  been  named  by  the  seller  and  one  by  the  buyer :  Pro- 
vided, That  in  case  the  said  persons  nominated  as  aforesaid 
shall  not  agree  in  opinion,  they  shall  have  power  to  nomi- 
nate a  third  person,  being  a  freeholder  as  aforesaid,  who 
shall  have  the  same  power  as  the  first  two  by  this  chapter 
have,  and  in  case  either  of  the  said  two  persons  shall  refuse 
or  neglect  to  join,  and  cannot  agree  in  nominating  such  third 
person,  then  in  such  case  any  Magistrate,  on  notice  given  by 
both  or  either  of  the  said  persons,  shall,  and  he  is  hereby 
required  to  nominate  such  third  person,  which  third  person 
shall  have  the  same  power  in  the  premises  as  if  he  had  been 
nominated  by  both.  And  such  adjudication  and  certificate 
shall  be  made  within  twenty-four  hours  from  the  first  appli- 
cation, and  the  said  certificate  shall  be  deemed  a  sufficient 
condemnation  of  the  said  rice  to  warrant  the  sale  thereof 
as  aforesaid;  any  law,  statute,  usage  or  custom  to  the  con- 
trary notwithstanding. — lb.,  Sec.  2412. 
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RIOTS  AND  ROUTS. 

What  Is  a  Riot. — A  riot  is  described  to  be  a  tumultuous 
disturbance  of  the  peace,  by  three  persons  or  more,  assem- 
bhng  together  of  their  own  authority,  with  an  intent 
mutually  to  assist  one  another  against  any  one  who  shall 
oppose  them  in  the  execution  of  some  enterprises  of  a  pri- 
vate nature,  and  afterwards  actually  executing  the  same,  in 
a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful. 
—1st  Russell,  247. 

Rout. — A  rout  is  the  disturbance  of  the  peace,  by  persons 
assembling  together,  with  intention  to  do  a  thing,  which,  if 
executed,  will  make  them  riotous,  and  actually  making  a 
motion  towards  the  execution  of  their  purpose.  It  agrees 
with  a  riot  in  every  particular,  except  only  that  it  may  be  a 
complete  offense  without  the  execution  of  the  intended 
enterprise. 

1st — Op  the  VioIvEnce. 

2d — The  Previous  Concert. 

3d — Oe  the  Persons  Concerned. 

4th — How  Suppressed  and  Punished. 

1st — Of  the  Vioeence. 

The  Degree  of  Violence  or  Terror. — It  seems  to  be  clearly 
agreed  that  in  every  riot  there  must  be  some  such  circum- 
stance, either  of  actual  force  or  violence,  or  at  least  of  an 
apparent  tendency  thereto,  as  are  naturally  apt  to  strike  a 
terror  into  the  people,  as  the  show  of  armor,  threatening- 
speeches  or  turbulent  gestures;  for  every  such  offense  must 
be  laid  to  be  done  in  terrorem  popiili,  but  is  not  necessary 
in  order  to  constitute  the  crime  that  personal  violence  should 
have  been  committed. — 1st  Russell,  248. 

The  Legality  or  Illegality  of  the  Act  Intended  to  Be  Done, 
Not  Material  if  There  Be  Violence  and  Tumult. — But  if 
there  be  violence  and  tumult  it  has  been  generally  holden 
not  to  make  anv  difference  whether  the  act  intended  to  be 
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done  by  the  persons  assembled  be  of  itself  lawful  or  unlaw- 
ful, from  whence  it  follows  that  if  three  or  more  persons 
assist  a  man  to  make  a  forcible  entry  into  lands  to  which  one 
of  them  has  a  good  right  of  entry;  or  if  the  like  number,  in 
a  violent  and  tumultuous  manner,  join  together  in  removing 
a  nuisance  or  other  thing,  which  may  be  lawfully  done  in  a 
peaceable  manner,  they  are  as  properly  rioters  as  if  the  act 
intended  to  be  done  by  them  were  ever  so  unlawful.  And 
if,  in  removing  a  nuisance,  the  persons  assembled  use  any 
threatening  words  (such  as,  they  will  do  it  if  they  die  for 
it.  or  the  like),  or  in  any  other  way  behave  in  apparent  dis- 
turbance of  the  peace,  it  seems  to  be  a  riot. — 1st  Russell, 
249. 

Where  three  or  more  persons  assemble  together  armed, 
with  an  intent  mutually  to  assist  one  another  in  an  enter- 
prise of  a  private  nature,  and  afterwards  execute  the  same 
in  a  threatening  manner,  it  is  a  riot,  whether  the  act  done 
be  lawful  or  not. — State  v.  Brooks,  1st  Russell,  361. 

2d — The  Previous  Concert. 

How  Far  the  Violence  and  Tumult  Must  Be  Premedi- 
tated.— But  the  violence  and  tumult  must,  in  some  degree, 
be  premeditated.  For,  if  a  number  of  persons,  being  met 
together  at  a  fair,  market  or  any  other  lawful  or  innocent 
occasion,  happen  in  a  sudden  quarrel  to  fall  together  by  the 
ears,  it  seems  to  be  agreed  that  they  are  not  guilty  of  a  riot, 
but  only  of  a  sudden  affray,  of  which  none  are  guilty  but 
those  who  actually  engage  in  it,  because  the  design  of  their 
meeting  was  innocent  and  lawful,  and  the  subsecjuent  breach 
of  the  peace  unexpected  and  without  any  previous  intention. 
But  if  there  be  any  premeditated  purpose  of  acting  with  vio- 
lence and  tumult,  the  conduct  of  the  parties  may  be  deemed 
riotous.  As  where  it  was  held  that  although  the  audience 
in  a  public  theater  had  a  right  to  express  the  feelings 
excited  at  the  moment  by  the  performance,  and  in  this  man- 
ner to  applaud  or  hiss  any  piece  which  is  represented,  or  any 
performer  who  exhibits  himself  on  the  stage,  yet  if  a  num- 
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ber  of  persons,  having  come  to  the  theater  with  a  premedi- 
tated purpose  of  interrupting  the  performance,  and  for  this 
purpose  make  a  great  noise  and  disturbance  so  as  to  render 
the  actors  entirely  inaudible,  though  without  offering  per- 
sonal violence  to  any  individual  or  doing  any  injury  to  the 
house,  they  are  guilty  of  a  riot. — 1st  Russell,  250. 

If  persons  who  have  assembled  for  a  lawful  purpose  do 
afterwards  associate  together  to  commit  an  unlawful  act, 
such  association  will  be  considered  an  assembling  together 
for  that  purpose;  so  three  or  more  patrolling  may  commit 
a  riot. — State  v.  Cole,  et  al.,  2  McCord,  117. 

3d — Of  the  Persons  Concerned. 

If  any  person  seeing  others  actually  engaged  in  a  riot 
joins  himself  to  them  and  assists  them  therein,  he  is  as  much 
a  rioter  as  if  he  had  at  first  assembled  with  them  for  the 
same  purpose,  inasmuch  as  he  had  no  pretense  that  he  came 
innocently  into  the  company,  but  appears  to  have  joined 
himself  to  them  with  an  intention  of  seconding  them  in  the 
execution  of  their  unlawful  enterprise;  and  it  would  be  use- 
less, as  well  as  superfluous,  to  examine  whether  every  partic- 
ular person  engaged  in  a  riot  were  in  truth  one  of  the  first 
assembly,  or  actually  had  a  previous  knowledge  of  the 
design.  And  the  law  is  that  if  any  person  encourages  or 
promotes,  or  takes  any  part  in  riots,  whether  by  words, 
signs  or  gestures,  or  by  wearing  the  badge  or  ensign  of  the 
rioters,  he  is  himself  to  be  considered  a  rioter,  for  in  this 
case  all  are  principals.  It  has  been  ruled,  however,  that  if 
three  or  more,  being  lawfully  assembled,  quarrel,  and  the 
party  fall  on  one  of  their  own  company,  this  is  no  riot ;  but 
that  if  it  be  on  a  stranger,  the  very  moment  the  quarrel 
begins  they  begin  to  be  an  unlawful  assembly,  and  their  con- 
currence is  evidence  of  an  evil  intention  in  them  that  con- 
cur, so  that  it  is  a  riot  in  them  that  act,  and  in  no  more. 
The  inciting  persons  to  assemble  in  a  riotous  manner 
appears  also  to  have  been  considered  as  an  indictable  offense. 
— 1st  Russell,  250. 
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Where  persons  unknown,  with  the  person  indicted,  were 
necessary  to  constitute  the  offense  of  a  riot,  they  should  be 
stated  to  be  unknown  and  so  proved;  if  known,  it  should 
have  been  stated  who  they  were. — State  v.  Calder,  2 
McCord,  462. 

4th — How  Suppressed  and  Punished. 

The  common  law,  and  also  several  ancient  statutes, 
authorize  proceedings  for  the  restraining  and  suppression  of 
riots.  By  the  common  law  the  Sheriff,  Under  Sheriff,  Con- 
stable or  any  other  peace  officer  may,  and  ought  to  do  all 
that  in  them  lies  towards  the  suppression  of  a  riot,  and  may 
command  all  other  persons  to  assist  them ;  and  by  the  com- 
mon law  also  any  private  person  may  lawfully  endeavor  to 
appease  such  disturbances  by  staying  the  persons  engaged 
from  executing  their  purpose,  and  also  by  stopping  others 
coming  to  join  them.  It  has  been  holden  also  that  private 
persons  may  arm  themselves  in  order  to  suppress  a  riot; 
from  whence  it  seems  clearly  to  follow  that  they  may  also 
make  use  of  arms  in  suppressing  it  if  there  be  a  necessity. 
However,  it  may  be  very  hazardous  for  private  persons  to 
proceed  to  these  extremities,  and  such  violent  methods  seem 
only  proper  against  such  riots  as  savor  of  rebellion. — 1st 
Russell,  260. 

Punishment. — The  punishment  for  offenses  of  the  nature 
of  riots,  routs  or  unlawful  assemblies  at  common  law  is  fine 
and  imprisonment,  in  proportion  to  the  circumstances  of  the 
offense;  and  formerly,  in  cases  of  great  enormity,  it  appears 
that  the  offenders  were  sometimes  punished  with  the  pillory. 
— 1st  Russell,  269. 

•  By  Statute. — By  Section  22  of  Criminal  Code  the  punish- 
ment is  by  a  fine  not  to  exceed  one  hundred  dollars,  or 
imprisonment  not  to  exceed  thirty  days. 

ROAD. 

(See  Highway.) 
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ROBBERY. 

(See  Larceny.) 

RULES. 
(See  Courts  of  Magistrates.) 

RURAL  POLICE. 

1st — How  Appointed,  in  What  Counties. 

2d — Number  and  Salaries. 

3d — Duties. 

4th — Authority. 

5th — Oaths  and  Bonds. 

1st — How  Appointed,  in  What  Counties. 

Rural  Policemen  shall  be  appointed  for  the  Counties  of 
Abbeville,  Aiken,  Barnwell,  Charleston,  Darlington,  Dillon, 
Edgefield,  Florence,  Greenwood,  Greenville,  Laurens,  Lan- 
caster, Lee,  Marion,  Marlboro,  Oconee,  Orangeburg,  Pick- 
ens, Richland,  Spartanburg,  Sumter,  Union  and  \\'illiams- 
burg. 

Abbeville. — In  the  County  of  Abbeville  they  shall  be 
appointed  by  the  Governor,  upon  the  recommendation  of  the 
Sheriff,  Supervisor  and  Subsupervisor. 

Aiken,  Barnwell,  Edgefield,  Florence,  Greenwood,  Lau- 
rens, Lancaster  and  Union. — They  shall  be  appointed  by  the 
Gove'rnor  upon  the  recommendation  of  the  members  of  the 
General  Assembly  for  the  respective  Counties. 

Charleston. — The  Governor  shall,  on  the  recommendation 
of  the  Senator  and  members  of  the  House  of  Representa- 
tives of  Charleston  County,  appoint  for  said  County  a  Rural 
Police  Commission,  composed  of  three  citizens,  one  of 
whom  shall  be  the  Sheriff  of  said  County.  Said  Police 
Commission  shall  elect  four  Rural  Policemen. 

Darlington  and  Lee. — They  shall  be  appointed  by  the 
Countv  Board  of  Commissioners. 
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Dillon  and  Stimtcr. — They  shall  be  appointed  by  the  Gov- 
ernor upon  the  recommendation  of  the  County  Board  of 
Commissioners. 

Greenville  and  J'Villianisbiirg. — They  shall  be  appointed 
by  the  Sheriff  upon  the  recommendation  of  the  legislative 
delegation  of  Greenville  County. 

Marion. — They  shall  be  appointed  by  the  County  Com- 
missioners, upon  the  approval  of  the  members  of  the  Gen- 
eral Assembly  for  said  County. 

Marlboro. — They  shall  be  appointed  by  the  Governor 
upon  the  recommendation  of  the  County  Supervisor  and 
the  Board  of  County  Commissioners. 

Oconee. — They  shall  be  appointed  by  the  Governor,  upon 
the  recommendation  of  the  legislative  delegation  and  Sheriff 
of  said  County. 

Orangeburg. — They  shall  be  appointed  by  the  Governor, 
upon  the  recommendation  of  the  Sheriff,  the  Treasurer  and 
the  Supervisor  of  the  County. 

Pickens. — They  shall  be  appointed  by  the  Governor,  upon 
the  recommendation  of  the  Senator  and  Sheriff  of  said 
County. 

Richland. — A  Police  Commission  shall  be  established  for 
Richland  County,  consisting  of  the  Sheriff  as  member  ex 
officio,  who  shall  be  chairman,  and  four  other  members,  to 
be  appointed  by  the  Governor,  upon  the  recommendation  of 
the  County  delegation  in  the  General  Assembly,  for  a  term 
of  four  years.  Said  Commission  shall  elect  four  County 
Policemen. 

Spartanburg. — The  Rural  Police  shall  be  appointed  by  the 
Sheriff. 

2d — Number  and  Salaries. 

Abbeville. — In  the  County  of  Abbeville  two  Rural  Police- 
men shall  be  elected  for  a  period  ending  with  the  term  of  the 
Governor,  subject  to  removal  by  the  Governor  for  cause. 
Salaries,  $1,250  per  annum. 
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Aiken. — Three,  for  a  term  of  four  years,  subject  to 
removal  by  said  legislative  delegation  for  cause.  Salaries, 
$1,000  per  annum  each,  payable  in  monthly  installments. 

Barnwell. — Four,  for  term  of  two  years,  subject  to 
removal  by  Governor  for  cause.  Salaries  to  be  fixed  by 
the  County  Board  of  Commissioners,  and  to  be  not  less  than 
$50  nor  more  than  $80  per  month. 

Charleston. — Four  Rural  Policemen  shall  be  appointed 
for  Charleston  County,  two  of  whom  shall  serve  in  the  ter- 
ritory lying  between  the  Ashley  and  Cooper  rivers  and  the 
northern  boundaries  of  the  city  of  Charleston  and  the 
County  of  Charleston,  and  two  of  whom  shall  serve  in  St. 
Andrews  parish.  They  shall  serve  for  a  term  of  one  year 
from  the  first  day  of  January,  subject  to  removal  by  said 
Police  Commission.     Salaries,  $75  per  month  each. 

In  addition,  one  mounted  policeman  shall  be  appointed  in 
any  or  all  of  the  remaining  townships  of  said  County,  to 
wit :  John's  Island,  James  Island,  Wadmalaw,  Edisto, 
Christ  Church  and  Santee,  and  two  in  St.  Paul's  township, 
upon  the  written  petition  of  a  majority  of  the  freeholders 
in  any  of  said  townships  who  shall  be  assessed  on  the  tax 
books  of  Charleston  County  in  an  amount  not  less  than 
$500,  setting  forth  their  desire  for  police  protection  under 
this  Act,  and  nominating  the  person  whom  they  desire 
appointed.  Said  Commission  shall  make  such  appointment 
for  a  term  of  one  year,  at  a  salary  of  $62.50  per  month. 

Darlington  and  Lee. — Not  less  than  three  nor  more  than 
six,  for  one  year,  subject  to  removal  by  the  County  Board 
of  Commissioners  for  cause.  Salaries  to  be  fixed  by  said 
Board,  and  to  be  not  less  than  $100  per  month. 

Dillon. — Not  less  than  two  nor  more  than  four,  during 
the  will  and  pleasure  of  the  Board  of  Commissioners.  Sal- 
aries, $75  per  month. 

Edgefield. — One,  for  a  term  of  two  years,- subject  to 
removal  by  the  County  delegation  for  cause.  Salary,  $1,000 
per  annum,  payable  in  monthly  installments. 
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Florence. — Six,  for  term  of  two  years,  subject  to  removal 
by  the  Governor  for  cause.     Salaries,  $75  per  month. 

Greenwood. — Three,  for  term  of  four  years,  subject  to 
removal  by  the  Governor  for  cause.  Salaries,  $1,000  per 
annum. 

Greenville. — Two,  for  term  of  one  year,  subject  to 
removal  by  Sheriff.  Salaries,  $900  per  annum  each,  pay- 
able in  monthly  installments. 

Lancaster. — Four,  for  two  years,  subject  to  removal  by 
the  Governor  for  cause.  Salaried,  $050  per  annum,  payable 
monthly. 

Laurens. — Five,  for  a  term  of  two  years,  subject  to 
removal  by  the  Governor  for  cause.  Salaries,  $75  per 
month  each. 

Marion. — Not  less  than  one  nor  more  than  three,  for  term 
of  one  year,  subject  to  removal  by  County  Commissioners. 
Salaries  to  be  fixed  by  County  Commissioners,  which  shall 
not  exceed  $75  per  month. 

Marlboro. — Five,  for  term  of  two  years,  subject  to 
removal  by  the  Governor  for  cause.  Salaries,  $85  per 
month. 

Oconee. — Two  or  more,  as  may  be  deemed  necessary,  for 
a  period  ending  with  the  term  of  the  Governor,  subject  to 
removal  by  the  Governor  for  cause.  Salaries,  $840  per 
annum,  payable  in  monthly  installments. 

Orangehnrg. — Three,  for  one  year,  subject  to  removal  by 
Governor  upon  request  of  Sheriff,  County  Treasurer  and 
Supervisor.     Salaries,  $75  per  month. 

Pickens. — Two,  for  term  of  two  years,  subject  to  removal 
by  the  Governor  for  cause.     Salaries,  $75  per  month. 

Richland. — Four,  for  term  of  four  years,  subject  to 
removal  by  said  Commission  for  cause.  Salaries  to  be  fixed 
by  County  Police  Commission,  to  be  not  less  than  $50  nor 
more  than  $75  per  month. 

Spartanburg. — Five,  for  a  term  of  one  year,  subject  to 
removal  by  the  Sheriff.     Salaries,  $75  per  month. 
38— M. 
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Sumter. — Three,  for  a  term  of  two  years,  subject  to 
removal  by  the  County  Board  of  Commissioners.  Salaries, 
$1,000  per  annum,  payable  monthly. 

Union. — Two,  for  a  term  of  two  years,  subject  to  removal 
by  the  Governor.     Salaries,  $75  per  month. 

JVillia)nsbiirg. — Xot  less  than  one  nor  more  than  three, 
for  a  term  of  one  year,  subject  to  removal  by  the  Sheriff 
for  cause  or  at  his  discretion.     Salaries,  $75  per  month. 

3d — Duties. 

It  shall  be  the  duty  of  said  policemen,  under  the  control 
and  direction  of  the  Sheriff  of  the  County,  to  patrol  and 
police  the  County,  especially  in  the  rural  districts,  and  to 
prevent  or  to  detect  and  prosecute  for  violations  of  the 
criminal  law  of  every  kind,  making  arrests  upon  their  own 
initiative,  as  well  as  upon  complaint  or  information,  and 
to  report  all  their  acts  and  all  known  or  suspected  violations 
of  the  criminal  law  to  the  Sheriff  of  the  County  once  a 
week,  or  oftener  if  required,  and  they  shall  appear  before 
the  Court  of  General  Sessions  on  the  first  day  of  each  term 
thereof  and  report  to  the  Solicitor  the  conditions  with  ref- 
erence to  lawlessness-  in  the  County,  and  during  the  term 
of  the  Court  be  subject  to  the  direction  of  the  Solicitor. 

The  said  policemen  shall  patrol  the  entire  County  at  least 
twice  a  week  by  sections  assigned  to  each  by  the  Sheriff, 
remaining  on  duty  at  night  when  occasion  or  circumstances 
suggest  the  propriety  thereof,  to  prevent  or  detect  crime  or 
to  make  an  arrest,  and  they  shall  always  be  on  duty  for  not 
less  than  ten  hours  a  day,  except  when  granted  occasional 
indulgences  or  leaves  of  absence  by  the  Sheriff.  They  shall 
frequent  railroad  depots,  stores  and  other  public  places 
where  people  congregate  or  disorder  is  probable,  or  vagrants 
may  be  loafing,  or  alcoholic  liquors  may  be  sold,  bar- 
tered or  given  away,  and  they  shall  as  often  as  practicable 
ride  by  houses  that  are  off  the  public  highway  and  in  lonely 
parts  of  the  County,  especially  such  as  are  without  male  pro- 
tectors,  and  shall   use  every  means  to  prevent  or  detect. 
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arrest  and  prosecute  for  breaches  of  the  peace,  drunkenness, 
using  obscene  or  profane  language,  boisterous  conduct  or 
discharging  of  firearms  on  the  public  highway  or  at  any 
public  place  or  gathering,  carrying  weapons  contrary  to 
law,  gambling,  vagrancy,  setting  out  fire,  violations  of  the 
game  and  fish  laws,  cruelty  to  animals  or  children,  violations 
of  the  child  labor  laws,  lynching  and  for  the  violation  of 
any  and  every  law  which  is  detrimental  to  the  peace,  good 
order  and  good  morals  of  the  community. 

4th — Authority. 

Said  policemen  shall  have  authority,  for  any  suspected 
freshly  committed  crime,  whether  upon  view  or  upon  prompt 
information  or  complaint,  to  arrest  without  warrant,  and 
in  pursuit  of  the  criminal  to  enter  houses  or  break  and  enter 
the  same,  whether  in  their  own  County  or  in  an  adjoining 
County,  and  they  shall  have  authority  to  summon  the  posse 
comitatus  to  assist  in  enforcing  the  laws,  and  any  citizen 
who  shall  fail  to  respond  and  render  assistance  when  so 
summons  shall  be  guilty  of  a  misdemeanor. 

5th^Oaths  and  Bonds. 

Each  of  said  policemen  before  receiving  his  commission 
shall,  in  addition  to  the  oath  of  oflice  now  prescribed  by 
Section  26,  of  Article  III,  of  the  Constitution,  and  by  Sec- 
tion 650,  of  the  Civil  Code  (See  Constables — Oaths  for 
forms  of  oaths)  take  the  following  oath: 

For  C aunties  of  Aiken,  Edgefield,  Greenwood,  Richland 
and  Sumter. — "I  do  further  solemnly  swear  (or  affirm) 
that  during  my  term  of  office  as  County  policeman  I  will 
study  the  Act  creating  my  office  and  prescribing  my  duties, 
and  will  endeavor  to  inform  myself  of  the  criminal  laws 
of  the  State,  both  statutory  and  common  law,  and  will  be 
alert  and  vigilant  to  enforce  the  same,  and  to  detect  and 
bring  to  punishment  every  violator  of  the  same  within  my 
County,  and  will  conduct  myself  at  all  times  with  due  con- 
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sideration  to  all  persons,  and  will  not  impose  upon  the  weak 
or  ignorant.     So  help  me,  God." 

For  Counties  of  Laurens,  Abbeville,  Barnu'ell,  Darlington, 
Dillon,  Lee,  Florence,  Marion,  Marlboro,  Oconee,  Orange- 
burg, Pickens,  Spartanburg,  Union  and  Willianisburg. — 
"I  further  solemnly  swear  (or  affirm)  that  during  my  term 
of  office  as  County  policeman  I  will  study  the  Act  creating 
my  office  and  prescribing  my  duties,  and  will  be  alert  and 
vigilant  to  enforce  the  criminal  laws  of  the  State  and  to 
detect  and  bring  to  punishment  every  violation  of  the  same, 
and  will  conduct  myself  at  all  times  with  due  consideration 
to  all  persons,  and  will  not  be  influenced  in  any  matter  on 
account  of  personal  bias  or  prejudice.     So  help  me,  God." 

Bonds. — Each  of  said  policemen,  before  he  is  commis- 
sioned, shall  enter  into  a  bond  in  the  sum  of : 

Abbeville,  Florence  and  Oconee. — $1,000,  to  be  approved 
by  the  County  Board  of  Commissioners. 

Aiken,  Edgefield,  Greenzvood  and  Lancaster. — $500,  to 
be  approved  by  the  County  Commissioners  and  Clerk  of  the 
Court. 

Barnwell. — $i,000,  to  be  approved  by  the  Clerk  of  the 
Court. 

Charleston. — $500,  to  be  approved  by  the  Clerk  of  the 
Court. 

Spartanburg. — $1,000,  to  be  approved  by  Sheriff. 

Darlington,  Lee,  Marion,  Pickens,  Union  and  JVillianis- 
burg. — $1,000,  to  be  approved  by  the  County  Board  of  Com- 
missioners. 

Dillon. — $1,000,  to  be  approved  by  the  Supervisor  and 
County  Board  of  Commissioners. 

Greenville. — $900,  to  be  approved  by  the  County  Commis- 
sioners and  Clerk  of  the  Court. 

Laurens. — $1,000,  to  be  approved  by  the  County  Com- 
missioners and  Clerk  of  the  Court. 

Marlboro. — $1,000,  to  be  approved  by  the  Supervisor  and 
County  Board  of  Commissioners. 

Orangeburg. — $500,  to  be  approved  by  the  Supervisor. 
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Richland. — $500,  to  be  approved  by  the  Commission  and 
Clerk  of  the  Court. 

For  the  Complete  Act  Creating  Rural  Police  in  Bach 
County,  See — 

For  Abbeville— Civil  Code,  Sees.  1229-1234,  Acts  of 
1912,  page  575. 

For  Aiken— Civil  Code,  Sees.  1218,  1221-3-4-5-8. 

For  Barnwell— Civil  Code,  Sees.  1236-1241,  Acts  of 
1912,  page  538. 

For  Charleston— Civil  Code,  Sees.  1203-1217,  Acts  of 
1912,  pages  565-6. 

For  Darlington — Acts  of  1912,  page  906. 

For  Dillon— Acts  of  1912,  page  903. 

For  Edgefield— Acts  of  1912,  page  890. 

For  Florence— Civil  Code,  Sees.  1243-1249,  Acts  of 
1912,  page  581. 

For  Greenville— Acts  of  1912,  page  870. 

For  Greenwood — Civil  Code,  Sees.  1250-1259. 

For  Lancaster — Acts  of  1912,  page  886. 

For  Laurens— Civil  Code.  Sees.  1219,  1221-2-3-4-6, 

For  Lee— Acts  of  1912,  page  906. 

For  Marion— Civil  Code,  Sees.  1260-1266. 

For  Marlboro— Civil  Code,  Sees.  1267-1273,  Acts  of 
1912,  page  551. 

For  Oconee— Acts  of  1912,  page  873. 

For  Orangeburg — Acts  of  1912,  page  879. 

For  Pickens— Civil  Code,  Sees.  1274-5-6,  Acts  of  1912, 
page  893. 

For  Richland— Civil  Code,  Sees.  1220-1-2-3-4-7. 

For  Spartanburg — Acts  of  1912,  page  896. 

For  Sumter— Acts  of  1912,  page  877. 

For  Union — Acts  of  1912,  page  899. 

For  Williamsburg — Acts  of  1912,  page  883. 

SALE. 


Constable  to  give  fifteen  days'  notice  of. 

(See  Constables.) 
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SALE  OF  SPIRITUOUS  LIQUORS. 

Prohibited. — All  alcoholic  liquors  and  beverages,  whether 
manufactured  within  this  State  or  elsewhere,  or  any  mix- 
ture by  w^hatsoever  name  called,  which,  if  drunk  to  excess, 
will  produce  intoxication,  are  hereby  declared  to  be  detri- 
mental, and  their  use  and  consumption  to  be  against  the 
morals,  good  health  and  safety  of  the  State,  and  contra- 
band. That  it  shall  be  unlawful  for  any  person,  firm,  cor- 
poration or  association  within  this  State  to  manufacture, 
sell,  barter,  exchange,  receive,  accept,  give  away  to  induce 
trade,  deliver,  store,  keep  in  possession  in  this  State,  furnish 
at  public  places  or  otherwise  dispose  of  any  spirituous,  malt, 
vinous,  fermented,  brewed  or  other  liquors  and  beverages, 
or  any  compound  or  mixture  thereof  which  contains  alcohol 
and  is  used  as  a  beverage,  and  which  if  drunk  to  excess 
will  produce  intoxication,  except  as  hereinafter  provided. 

Exceptions. — Wholesale  druggists  may  lawfully  sell  in 
wholesale  quantities  to  retail  druggists  and  to  public  or  char- 
itable hospitals,  or  to  medical  or  pharmaceutical  colleges,  and 
in  no  other  w^ay,  pure  alcohol  for  medical  purposes  only,  or 
grain  alcohol,  to  be  used  by  chemists  or  bacteriologists  act- 
ually engaged  in  scientific  work  and  for  such  purposes  only. 

Any  retail  druggist  whose  place  of  business  is  located  in 
any  of  the  incorporated  towns  or  cities  of  this  State,  who 
is  himself  a  registered  or  licensed  pharmacist,  or  who  regu- 
larly employs  a  registered  or  licensed  pharmacist,  may  sell, 
upon  the  prescription  of  a  regular  practicing  physician,  upon 
filing  a  bond  in  the  sum  of  five  thousand  dollars,  to  be 
approved  by  the  Clerk  "Of  the  Court,  pure  alcohol  for  med- 
ical purposes  only,  grain  alcohol  to  chemists  and  bacteriolo- 
gists actually  engaged  in  scientific  work,  and  for  such  other 
purposes  only,  and  wine  to  be  used  for  sacramental  or  relig- 
ious purposes  only. — Crim.  Code.  Sees.  794,  795,  796,  797. 

Misdemeanor  to  J^iolate  Foregoing  Sections. — Any  per- 
son who  violates  any  of  the  provisions  of  the  foregoing  sec- 
tions shall  be  guilty  of  a  misdemeanor,  and.  upon  conviction 
thereof,  be  fined  in  a  sum  not  less  than  one  hundred  dollars 
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nor  more  than  five  hundred  dollars,  or  imprisoned  at  hard 
labor  for  a  period  of  not  less  than  three  months  nor  for 
more  than  one  year;  and  for  the  second  or  any  subsequent 
ofifense,  upon  conviction  thereof,  shall  be  imprisoned  at  hard 
labor  for  not  less  than  one  year  nor  more  than  five  years. — 
lb.,  Sec.  811. 

Any  druggist  or  physician  who  violates  in  any  way  any 
of  the  provisions  of  the  foregoing  sections  shall,  in  addition 
to  the  punishment  herein  provided,  have  their  license 
revoked  for  a  period  of  not  more  than  one  year  for  each 
offense. — lb.,  Sec.  812. 

Dispensaries  for  Sales  of  Liquors  Allowed  in  Certain 
Counties. — In  those  Counties  which  voted  in  favor  of  Dis- 
pensaries, Dispensaries  shall  be  conducted  in  accordance 
with  the  Dispensary  Act  of  1907  and  Acts  amendatory 
thereto,  as  set  out  in  Sections  842  to  878,  of  Criminal  Code. 

SEAMEN. 

1st — Harboring  Seamen. 
2d — Impressing  Them. 
3d — Their  Debts  and  Goods. 
4th — Of  Procurers  Of. 
5th — Of  Deserters. 

1st — Harboring  Seamen. 

No  Tavernkeeper  to  Harbor  Mariner  More  Than  One 
Hour. — It  shall  not  be  lawful  for  any  tavernkeeper,  punch 
housekeeper  or  victualler  within  this  State  to  harbor,  enter- 
tain or  employ  any  seaman  or  mariner  exceeding  one  hour 
in  four  and  twenty  without  an  order  or  direction  in  writing 
for  so  doing  under  the  hand  of  the  master  or  commander 
of  the  ship  or  vessel  to  which  such  seaman  or  mariner  shall 
belong,  under  pain  of  forfeiting  the  sum  of  ten  dollars  for 
every  such  offense,  to  be  recovered  by  indictment  in  any 
Court  of  competent  jurisdiction  and  applied  one-half  to  the 
informer  and  the  other  half  for  the  use  of  the  State:  Pro- 
vided, alzuays,  nevertheless.  That  nothing  herein  contained. 
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shall  extend,  or  be  construed  to  extend,  to  such  seaman  or 
mariner  as  shall  be  legally  discharged  from  any  ship  or  ves- 
sel.— Crim.  Code,  Sec.  898. 

Harboring  Deserting  Seamen  and  Enticing  Them  to 
Desert. — Any  person  who  shall  be  convicted  of  harboring 
deserting  seamen,  or  of  inveigling  or  procuring  them  to 
desert  any  service  for  which  they  have  engaged,  or  disregard 
any  articles  into  which  they  have  entered,  shall  be  guilty  of 
a  misdemeanor,  and,  upon  trial  and  conviction,  shall  be  pun- 
ished by  fine  and  imprisonment,  at  the  discretion  of  the 
Judge,  not  to  exceed  three  hundred  dollars'  fine  and  three 
months'  imprisonment ;  and,  upon  a  second  conviction,  the 
person  so  offending,  if  the  keeper  of  a  public  or  lodging 
house  for  seamen,  in  addition  to  the  penalty  before  provided, 
shall  forfeit  his  or  her  license. — Ih.,  Sec.  899. 

Magistrate  May  Order  Search  for  Deserting  Seamen. — • 
In  case  any  such  seaman,  or  any  boy  apprenticed  on  board 
any  ship  or  vessel,  shall  be  harbored,  secreted  or  detained, 
it  shall  be  lawful  for  any  ^^lagistrate,  upon  complaint,  on 
,oath,  made  by  the  master  of  the  said  ship,  or  on  his  behalf, 
to  inquire  into  the  matter,  and,  if  he  shall  see  fit,  by  warrant 
under  his  hand  and  seal,  to  cause  search  to  be  made  into 
any  place  wherein  the  said  seaman  or  apprentice  may  be  har- 
bored or  secreted,  and  to  cause  such  seaman  or  apprentice 
to  be  restored  to  the  master  of  said  ship. — Crim.  Code,  Sec. 
900. 

Last  Two  Sections  Extend  to  All  Shipping  Agreements. 
— The  provisions  of  the  two  preceding  sections  shall  extend 
to  every  agreement  to  proceed  or  continue  on  a  voyage  made 
in  this  State  or  elsewhere,  by  a  seaman,  and  whether  in 
contemplation  of  a  voyage  to  be  commenced  in  this  State 
or  elsewhere :  Provided,  That  the  said  agreement,  at  the 
time  when  any  such  seaman  may  be  harbored  or  secreted 
contrary  to  the  provisions  of  the  said  sections,  shall  not 
have  been  fully  executed  and  determined,  but  shall  be  of 
force  and  binding  on  such  seaman,  according  to  the  laws 
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of  this  State,  or  of  the  country  where  the  same  was  entered 
into,  or  to  which  the  ship  or  vessel  in  which  such  voyage  was 
to  be  made  may  belong. — lb.,  Sec.  901. 

2d — Impressing  Seamen, 

Is  a  Misdemeanor. — Any  attempt  by  fraud  or  force  to 
ship,  against  his  will,  any  person  as  a  seaman  on  board  any 
vessel  in  any  port  in  this  State  is  hereby  declared  a  misde- 
meanor, to  be  punished  by  fine  and  imprisonment,  at  the 
discretion  of  the  Court. — lb.,  Sec,  903. 

Where  Evidence  of  Master  of  Vessel  May  Be  Taken  De 
Bene  Esse. — When  any  prosecution  shall  be  commenced 
against  any  person  under  the  provisions  of  this  chapter 
providing  for  the  punishment  of  harboring  seamen  who 
have  deserted,  and  it  shall  appear  to  the  Magistrate  before 
whom  the  prosecution  was  commenced  that  the  testimony 
of  any  master  of  a  vessel  or  other  transient  person  will  be 
important  on  such  trial,  such  Magistrate  shall  have  author- 
ity, after  five  days'  notice  to  the  party  accused,  to  summon 
such  witness  before  some  Judge  of  the  Court  of  General 
Sessions,  or  the  Recorder  of  the  City  Court  of  Charleston, 
to  appear  and  give  evidence  in  the  said  matter,  when  such 
witness  shall  be  examined,  with  the  right  to  the  party 
accused  to  examine  or  cross-examine  such  witness,  as  in 
trials  in  open  Court,  and  the  Judge  or  Recorder  shall  cer- 
tify and  seal  up  such  evidence,  to  be  used  on  the  trial  of 
the  cause  in  the  same  manner  as  if  the  same  had  been  given 
orally  on  such  trial :  Provided,  That  such  testimony  shall 
in  no  case  be  used  unless  it  shall  appear,  by  the  affidavit  of 
the  Magistrate  before  whom  such  prosecution  shall  have 
been  commenced,  that  such  witness  is  not  at  the  time  of 
such  trial  within  the  jurisdiction  of  the  State. — lb..  Sec. 
904. 

3d — Their  Debts  and  Goods. 

Debts. — It  shall  not  be  lawful  for  any  keeper  of  a  pub- 
lic or  lodging  house  for  seamen,  at  any  time,  to  recover 
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from  any  seaman  any  debt  exceeding  one  dollar,  and  no 
debt  exceeding  said  sum,  incurred  by  any  seaman  to  any 
other  person,  shall  be  recoverable  after  he  has  signed  an 
agreement  to  proceed  on  a  voyage,  until  such  voyage  shall 
have  been  concluded. — Civil  Code,  Sec.  3414. 

Of  Their  Goods. — It  shall  not  be  lawful  for  any  keeper 
of  a  public  or  lodging  house  for  seamen  to  withhold  or 
detain  any  chest,  bed  or  bedding,  clothes,  tools  or  other 
effects  of  any  seaman  for  any  debt  alleged  to  have  been 
contracted  by  such  seaman,  and  in  case  any  such  chest,  bed, 
bedding,  clothes,  tools  or  other  effects,  as  aforesaid,  shall 
be  withheld  or  detained,  contrary  to  this  chapter,  it  shall  be 
lawful  for  any  Magistrate,  upon  complaint,  upon  oath,  to 
be  made  by  any  such  seaman,  or  on  his  behalf,  to  inquire 
into  this  matter,  and,  if  he  shall  see  fit,  by  warrant  under 
his  hand  and  seal,  to  cause  any  such  property  or  effects  so 
withheld  or  detained  contrary  to  this  chapter,  to  be  seized 
and  delivered  over  to  the  seaman. — lb.,  Sec.  3415. 

4th — Procurers  Of, 

Not  to  Board  Vessels  Without  Permission  of  Master. — 
It  shall  not  be  lawful  for  any  broker,  shipping  master  or 
other  person  engaged  in  the  business  of  procuring  seamen 
for  vessels,  or  furnishing  them  with  such  seamen,  or  mak- 
ing contracts  for  their  services,  to  enter  or  attempt  to  go 
on  board  of  any  vessel  lying  at  any  port  in  any  waters 
within  the  jurisdiction  of  this  State,  except  as  herein  pro- 
vided, without  having  previously  obtained  the  permission 
of  the  master  or  other  person  having  the  care,  custody  and 
control  of  such  vessel,  and  any  such  person  so  entering  any 
vessel,  as  aforesaid,  without  such  permission,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be 
punished  by  fine  and  imprisonment,  at  the  discretion  of  the 
Judge  who  tries  the  case,  not  to  exceed  three  hundred  dol- 
lars and  three  months'  imprisonment. — Crim.  Code.  Sec. 
906. 
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Masters  May  Arrest  Offenders. — It  shall  be  lawful  for 
the  master  or  other  person  having  the  command  of  the  said 
vessel,  or  the  care,  custody  and  control  of  the  same,  to 
seize  and  arrest  all  persons  while  so  offending,  and  to  take 
them  before  any  Magistrate,  to  be  committed  or  bound 
over  to  appear  as  in  other  cases  of  misdemeanor. — lb.,  Sec. 
907. 

Burden  of  Proof. — Upon  the  trial  of  any  person  indicted 
under  the  two  foregoing  sections  of  this  chapter,  in  case 
it  shall  be  proved  that  any  such  person  shall  have  entered  or 
attempted  to  go  on  board  any  vessel  within  the  jurisdiction 
of  this  State,  it  shall  be  obligatory  upon  the  person  accused 
to  prove  that  he  had  previously  received  the  required  per- 
mission, and  in  default  of  such  proof  such  person  shall  be 
presumed  to  have  entered  without  such  permission,  and  be 
found  guilty  accordingly. — lb.,  Sec.  908, 

5th — Of  Deserters. 

Deserters  May  Be  Apprehended  on  Warrant. — If  any 
seaman  or  mariner  who  shall  have  signed  a  contract  to  per- 
form a  voyage  shall,  at  any  port  or  place,  desert  or  shall 
absent  himself  without  leave  of  the  master  or  officers  com- 
manding in  the  absence  of  the  master,  it  shall  be  lawful 
for  any  Justice  of  the  Peace  within  the  United  States  (upon 
the  complaint  of  the  master)  to  issue  his  warrant  to  appre- 
hend such  deserter  and  bring  him  before  such  Justice;  and 
if  it  shall  then  appear,  by  due  proof,  that  he  has  signed  a 
contract  within  the  intent  and  meaning  of  this  Act,  and 
that  the  voyage  agreed  for  is  not  finished,  altered  or  the 
contract  otherwise  dissolved,  and  that  such  seaman  or  mari- 
ner has  deserted  the  ship  or  vessel,  or  absented  himself 
without  leave,  the  said  Justice  shall  commit  him  to  the 
house  of  correction  or  common  jail  of  the  city,  town  or 
place,  there  to  remain  until  the  said  ship  or  vessel  shall  be 
ready  to  proceed  on  her  voyage,  or  until  the  master  shall 
require  his  discharge,  and  then  to  be  delivered  to  the  said 
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master,  he  paying  all  the  costs  of  such  commitment,  and 
deducting  the  same  out  of  the  wages  due  to  such  seaman 
or  mariner, — 1st  S.  L.  U.  S.,  105,  Sec.  7. 

Foreign  Seamen  Deserting. — On  application  of  a  consul 
or  vice  consul  of  any  foreign  government  having  a  treaty 
with  the  United  States,  stipulating  for  the  restoration  of 
seamen  deserting,  made  in  writing,  stating  that  the  person 
therein  named  has  deserted  from  a  vessel  of  any  such  gov- 
ernment, while  in  any  port  of  the  United  States,  and  on 
proof  by  the  register  of  the  vessel,  ship's  roll  or  other  offi- 
cial document,  that  the  person  named  belonged,  at  the  time 
of  desertion,  to  the  crew  of  said  vessel,  it  shall  be  the  duty  of 
any  Court,  Judge,  Justice  or  other  Magistrate  having  com- 
petent power,  to  issue  warrants  to  cause  the  said  person  to 
be  arrested  for  examination;  and  if  on  examination  the 
facts  stated  are  found  to  be  true,  the  person  arrested,  not 
being  a  citizen  of  the  United  States,  shall  be  delivered  to 
the  said  consul  or  vice  consul,  to  be  sent  back  to-  the  domin- 
ions of  any  such  government,  or,  on  the  request  and  at  the 
expense  of  the  said  consul  or  vice  consul,  shall  be  detained 
until  the  consul  or  vice  consul  finds  an  opportunity  to  send 
him  back  tO'  the  dominions  of  any  such  government:  Pro- 
vided, neverthekss,  That  no  person  shall  be  detained  more 
than  two  months  after  his  arrest;  but  at  the  end  of  that 
time  shall  be  set  at  liberty  and  shall  not  be  again  arrested 
for  the  same  cause  :  And  provided,  further.  That  if  any  such 
deserter  shall  be  found  to  have  committed  any  crime  or 
offense,  his  surrender  may  be  delayed  until  the  tribunal 
before  which  the  case  shall  be  depending  or  may  be  cogni- 
zable, shall  have  pronounced  its  sentence,  and  such  sentence 
shall  have  been  carried  into  efifect. — 4:th  S.  L.  U.  S.,  Sec. 
2169. 
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SEARCH  WARRANT. 

(See  S 2 amen  and  Gaming.) 
1st — For  What  It  May  Be  Issudd  and  Its  Extent. 
2d — Of  the  Execution. 
3d — Oe  Proceedings  on  Return. 
4th — Form  of  Warrant  and  Affidavit. 

1st — For  Wfiat  It  May  Be  Issued  and  Its  Extent. 

Only  in  Case  of  Stolen  Goods. — A  search  warrant,  at 
common  law,  may  be  issued  only  in  cases  of  stolen  goods, 
and  the  practice,  even  to  this  extent,  having  crept  intO'  the 
law,  is  to  be  proceeded  with  great  caution.  In  Entick's 
case  it  was  held  that  a  warrant  tO'  search  for  the  author  of 
a  seditious  libel,  and  to  seize  and  carry  away  his  papers,  was 
illegal  and  void.— 2d  State  Trials,  321. 

Requests  and  Formalities. — In  the  same  case  Lord  Cam- 
den lays  down  the  following  rules : 

1st. — There  must  be  full  charge,  upon  oath,  of  a  theft 
committed. 

2d. — The  owner  must  swear  that  the  goods  were  lodged 
in  such  a  place. 

3d. — He  must  attend  at  the  execution  of  the  warrant, 
to  show  them  tO'  the  officer,  who'  must  see  that  they  answer 
the  description.  And  lastly,  the  owner  must  abide  the  event 
at  his  peril,  for  if  the  goods  are  not  found  he  is  a  tres- 
passer, and  the  officer  being  an  innocent  person,  will  be  a 
ready  and  convenient  witness  against  him. — 2d  Hawkins, 
135. 

Must  Not  Be  General. — Though  it  has  been  usual  for 
Justices  to  grant  general  warrants  to  search  all  suspected 
places  for  stolen  goods,  yet  such  practice  is  generally  con- 
demned by  the  best  authorities.-^4th  Burns,  25. 

Lord  Hale  says  a  general  warrant  to  search  for  felonies 
or  stolen  goods  is  not  good.  And  the  same  great  author, 
in  his  "Pleas  of  the  Crown,"  thus  expressed  himself :  "I 


606  The  Laiu  of  Magistrates. 

do  take  it  that  a  general  warrant,  to  search  in  all  suspected 
places,  is  not  good;  but  only  to  search  in  such  particular 
places  where  the  party  assigns  before  the  Justice  his  sus- 
picion, and  the  probable  cause  thereof;  for  these  warrants 
are  judicial  acts  and  must  be  granted  upon  examination  of 
the  fact." — lb.,  Sec.  26. 

yiv.  Hawkins  says  he  does  not  find  any  good  authority 
that  a  Justice  can  justify  sending  a  general  warrant  to 
search  all  suspected  houses  in  general  for  stolen  goods, 
because  such  warrant  seems  to  be  illegal  on  the  very  face 
of  it ;  for  it  would  be  extremely  hard  to  leave  it  to  the  dis- 
cretion of  a  common  officer  to  arrest  what  person  and 
search  what  houses  he  thinks  fit;  and  if  a  Justice  cannot 
legally  grant  a  blank  warrant  for  the  arrest  of  a  single  per- 
son, leaving  it  for  the  party  to  fill  up,  surely  he  cannot  grant 
such  general  H'arrant,  which  might  have  the  effect  of  an 
hundred  blank  warrants. — Ibid. 

Xot  Granted  on  Surjjiise. — A  Justice  cannot,  upon  a  bare 
surmise,  make  a  warrant  to  break  any  man's  house  to 
search  for  a  felon  or  for  stolen  goods ;  for  the  Justices,  being 
created  by  the  Act  of  Parliament,  have  no  such  authority 
by  an)-  Act  of  Parliament,  and  it  would  be  full  of  incon- 
venience that  it  should  be  in  the  power  of  any  Justice  of  the 
Peace,  being  a  Judge  of  record,  upon  a  bare  suggestion,  to 
break  the  house  of  any  person,  of  what  degree  soever, 
either  in  the  day  or  night,  upon  such  surmises. — Ibid. 

May  on  Oath  of  Probable  Cause. — But  on  a  complaint, 
and  oath  made,  of  goods  stolen,  and  that  the  party  suspects 
they  are  in  such  a  house,  and  shows  the  cause  of  his  sus- 
picion, the  Justices  may  grant  a  warrant  to  search  in  the 
suspected  place  mentioned  in  his  warrant,  and  to  attach 
the  goods  and  the  party  in  whose  custody  they  are  found, 
and  bring  them  before  him,  or  some  other  Justice,  to  give 
an  account  how  he  came  by  them,  and  further  to  abide  such 
order,  as  to  law  shall  appertain. — Ibid. 
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2d — Of  the  Execution. 

Should  Be  in  the  Daytime. — A  search  warrant,  accord- 
ing to  Lord  Hale,  should  require  the  search  to  be  made  in 
the  daytime,  and  though  he  does  not  absolutely  declare  that 
it  is  unla\Yful  without  such  restriction,  yet  he  says  they  are 
very  inconvenient  without  it;  for  many  times,  under  pre- 
tense of  searches  made  in  the  night  robberies  and  bur- 
glaries have  been  committed ;  and  at  best  it  creates  great  dis- 
turbances.— 4th  Burns,  26. 

1)1  Case  of  Positive  Proof. — Yet,  in  case  of  positive 
proof,  it  is  proper  to  execute  the  warrant  in  the  night- 
time, lest  the  offender  and  goods  should  be  gone  before 
morning. — lb.,  Sec.  27. 

Whether  the  stolen  goods  are  in  a  suspected  house  or 
not,  the  officer  and  his  assistants  may  enter  in  the  daytime, 
the  doors  being  open,  to  make  search,  and  it  is  justifiable 
by  the  warrant. — Ihid. 

Officer  May  Break  Open  Doors. — If  the  door  be  shut, 
and  on  demand,  if  refused  to  be  opened  by  those  within,  the 
officer  may  break  open  the  door,  if  the  stolen  goods  are 
there;  and  if  they  are  not  there  the  officer  seems  indemnified 
because  he  searched  by  warrant  and  could  not  know  whether 
the  goods  were  there  until  search  made,  but  it  seems  that 
the  party  who  made  the  suggestion  is  punishable  in  this 
case. — Ibid. 

3d — Of  Proceedings  on  Return. 

Goods,  How  Disposed  Of. — On  return  of  the  warrant 
executed  the  following  objects  ought  to  be  attended  to  by 
the  Justice,  with  respect  to  the  goods  brought  before  him ; 
if  it  shall  appear  that  they  were  not  stolen  they  are  to  be 
restored  to  the  possessor;  if  it  shall  seem  clear  that  they 
were  stolen  they  are  not  to  be  delivered  to  the  proprietor 
but  deposited  in  the  hands  of  the  Sheriff  or  Constable,  that 
the  party  robbed  may  proceed  by  indicting  and  convicting  the 
offender  to  have  restitution. — 4th  Burns,  27. 
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Person,  How  Disposed  Of. — With  regard  to  the  person 
who  had  the  custody  of  the  goods,  if  they  were  not  stolen, 
he  is  to  be  discharged;  if  stolen,  though  not  by  him,  but  by 
another,  who  sold  or  delivered  them  to  him,  and  it  shall 
appear  that  he  was  ignorant  of  their  having  been  stolen,  he 
may  be  discharged  as  an  offender  and  bound  over  to  give 
evidence  as  a  witness  against  the  person  who  sold  them;  if 
it  shall  appear  that  he  knew  they  were  stolen,  he  must  be 
committed  or  bound  over  to  answer  the  felony. — Ibid. 

4th — Forms. 

FORM  No.  161.— AFFIDAVIT  AND  SEARCH  WARRANT. 

THE  STATE  OF  SOUTH  CAROLINA,   ) 

--,  )■  Search   Warrant. 

CocrxTY  OF j 

C.  D.,  being  duly  sworn,  doth  depose  and  say,  that  on  the day 

of ,  A.  D.   19 ,   at ,  in   the  said   County. 

was  stolen  and  embezzled  from  (here  state  what  was  stolen  and  all 
particulars),  the  personal  property  of  (state  of  whom),  and  this 
deponent  suspects  that  the  said  property  has  been  stolen  by  E.  F.,  and 
that  the  same,  or  part  thereof,  is  now  concealed  in  (state  where),  in  the 
said  County,  wherefore  process  is  applied  for  to  search  the  same. 

C.  D. 

Sworn  to  before  me,  this day  of ,  A.  D.  19 . 


A.  B.,  Magistrate. 


THE  STATE  OF  SOUTH  CAROLINA,    ) 

COUNTV    OF () 


To  Any  Lav  fid  Constable  of  the  County  of ,  Greeiing: 

Whereas,  complaint  on  oath  has  been  made  to  me,  A.  B.,  one  of  the 

Magistrates  of  said  County,  by  C.  D.,  of ,  in  the  County 

aforesaid,  that  certain  personal  property,  viz.:    (mention  the  property), 

have  lately  been  stolen  or  embezzled  out  of  the ■ .  in  the 

said   County,  by  some  person  or  persons  to  him  unknown,   and   that   he 
suspects  that  the  said  property  is  concealed  in   (state  where). 

Therefore,  the  State  of  South  Carolina  commands  you  to  search  the 
place  where  the  said  property  is  suspected  to  be  concealed,  in  the  day- 
time, and  that  you  bring  the  same  before  me. 

Given  under  my  hand,  the day  of ,  A.  D.  19 . 


A.  B.,  Magistrate. 


SELF-DEFENSE. 
(See  Homicide.) 
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SERVANTS. 

(See  Lands  and  Tenements.) 

SHOOTING. 

(See  Assault.) 

SIGNALS. 

(See  Malicious  Mischief.) 

STABLES. 

(See  Arson.) 

STAVES  AND  SHINGLES. 

Size  of  Pipe  Staves,  Btc. — All  staves  to  be  made  for 
exportation,  and  all  shingles  which  shall  be  offered  for  sale 
in  this  State  shall  be  made  of  good  and  sound  timber,  and 
shall  be  of  the  following  dimensions,  to  wit:  Each  pipe 
stave  to  be  made  of  white  oak,  fifty-eight  inches  long,  and 
not  less  than  three-quarters  of  an  inch  thick  at  the  thin 
edge  and  three  inches  broad,  clear  of  sap;  each  hogshead 
stave  to  be  made  of  red  or  white  oak,  forty-two  inches  long, 
not  to  be  le^s  than  three-quarters  of  an  inch  thick  at  the 
thin  edge  and  four  inches  broad,  clear  of  sap;  and  each  bar- 
rel stave,  of  red  or  white  oak,  to  be  thirty  inches  long,  not 
to  be  less  than  half  an  inch  thick  at  the  thin  edge  and  four 
inches  broad,  clear  of  sap;  and  each  shingle  to  be  twenty- 
two  inches  in  length  and  not  less  than  half  an  inch  thick 
at  the  thick  end,  and  well  shaved,  so  as  not  to  be  winding, 
and  not  less  than  three  inches  and  a  half  broad,  clear  of 
sap. — Civil  Code,  Sec.  2413. 

STEALING  LIVE  STOCK. 
(See  Larceny.) 

STOLEN  GOODS. 
(See  Receiving  Stolen  Goods  and  Restitution  Of.) 

39— M. 
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SUMMONS. 

{See  Courts  of  Magistrates.) 

SUNDAY. 

1st — Service  of  Process  and  Delivery  oe  Ver- 
dict On. 

2d — Excluded  in  Computation  oe  Time,  When. 

3d — Observance  Oe. 

1st — Service  of  Process  and  Delivery  of  Verdict  On. 

Service  of  Process  On. — No  civil  or  criminal  process 
shall  be  served  on  Sunday,  except  for  treason,  felony  or 
breach  of  the  peace. — Civil  Code,  Sec.  1173. 

Delivery  of  Verdict  On. — If  a  verdict  is  delivered  in 
on  Sunday  morning  after  the  expiration  of  the  twelfth 
hour  it  is  void  and  will  be  a  good  ground  for  a  new  trial, 
agreeable  to  the  common  law  maxim,  dies  dominiciis,  non 
est  dies  jiiridicus. — Shazv  v.  McComhs,  2  Bay,  232. 

2d — In  Computation  of  Time,  When  Excluded. 

The  time  within  which  an  act  is  tO'  be  done,  as  herein 
provided,  shall  be  computed  by  excluding  the  first  day  and 
including  the  last.  If  the  last  day  be  Sunday  it  shall  be 
excluded. — Code  of  Civil  Procedure,  Sec.  445. 

Sunday  to  be  included  in  computation  of  time  for  service 
of  papers.— 5a//^y  v.  S.  A.  L.  Ry.,  76  S.  C,  177;  56  S.  E., 
782. 

3d — Observance  Of. 

Penalty  for  Working  on  Sunday. — No  tradesman,  artif- 
icer, workman,  laborer  or  other  person  whatsoever,  shall 
do  or  exercise  any  wordly  labor,  business  or  work  of  their 
ordinary  callings  upon  the  Lord's  Day  (commonly  called 
the  Sabbath),  or  any  part  thereof  (work  of  necessity  or 
charity  only  excepted),  and  every  person  being  of  the  age 
of  fifteen  years  or  upwards  offending  in  the  premises  shall, 
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for  every  such  offense,   forfeit  the  sum  of  one  dollar. — 
Crim.  Code,  Sec.  698. 

The  violation  of  this  section  does  not  render  the  required  publication 
of  a  legal  notice  made  in  a  newspaper  issued  on  the  Salibaih  illegal  and 
xoxd.—Eason  y.  Witcofsky,  39  S.  C,  239;  7  S.  E.,  291. 

Telegraph  office  open,  work  of  necessity. — Smith  v.  W.  U.  Tel.  Co., 
72  S.  C,  116;  51  S.  E.,  537. 

for  Selling  Goods.— No  person  or  persons  whatsoever 
shall  publicly  cry,  show  forth,  or  expose  to  sale  any  wares, 
merchandise,  fruit,  herbs,  goods  or  chattels  whatsoever  upon 
the  Lord's  Day  or  any  part  thereof,  upon  pain  that  every 
person  so-  offending  shall  forfeit  the  same  goods  sO'  cried 
or  showed  forth  or  exposed  to  sale. — /&.,  Sec.  699. 

Doing  several  different  acts  in  pursuance  of  an  ordinary  business 
calling  on  one  day  is  but  one  offense. — State  v.  James,  81  S.  C,  19;  62 
S.  E.,  314. 

Sale  of  ice  and  meats  not  a  work  of  necessity. — Ibid. 

City  cannot  license  sales  in  violation  of  law. — Cain  v.  Daly,  74  S.  C, 
485;  55  S.  E.,  110. 

No  Sports  or  Pastimes  Allowed  on  Sunday. — No  public 
sports  or  pastimes,  as  bear  baiting,  bull  baiting,  football 
playing,  horse  racing,  interludes  or  common  plays,  or  other 
games,  exercises,  sports  or  pastimes,  such  as  hunting,  shoot- 
ing, chasing  game  or  fishing  shall  be  used  on  the  Lord's 
Day  by  any  person  or  persons  whatsoever;  and  every  per- 
son or  persons  offending  in  any  of  the  premises  shall,  upon 
conviction,  be  deemed  guilty  of  a  misdemeanor  and  be 
subject  to  fine  not  to  exceed  fifty  dollars,  or  imprisonment 
not  to  exceed  thirty  days. — lb.,  Sec.  700. 

Certain  Labor  on  Sunday  Prohibited. — In  addition  to  the 
penalties  prescribed  against  tradesmen,  artificers,  workmen 
and  laborers  who  shall  do  or  exercise  any  wordly  labor, 
business  or  work  of  their  ordinary  calling  upon  the  Lord's 
Day  (commonly  called  the  Sabbath)  or  Sunday,  or  any 
part  thereof,  any  corporation,  company,  firm  or  person 
who  shall  order,  require  or  direct  any  work  to  be  done  in 
any  machine  shop  or  shops  on  Sunday,  except  in  cases  of 
emergency,  shall,  upon  conviction,  be  deemed  guilty  of  a 
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misdemeanor,  and  shall  be  fined  in  a  sum  not  less  than  one 
hundred  dollars  and  not  more  than  five  hundred  dollars  for 
each  offense. — lb.,  Sec.  701. 

Penalty  for  Offenses  Against  This  Chapter. — For  the 
better  execution  of  all  and  every  the  foregoing  provisions, 
every  Magistrate  within  his  County  shall  have  power  and 
authority  to  summon  before  him  any  person  or  persons 
whatsoever  who  shall  offend  in  any  of  the  particulars  before 
mentioned,  and  upon  his  own  view  or  confession  of  the 
party,  or  proof  of  any  one  or  more  witnesses,  upon  oath, 
the  said  Magistrate  shall  give  a  warrant,  under  his  seal,  to 
seize  the  said  goods  cried,  showed  forth,  or  put  on  sale 
as  aforesaid,  and  to  sell  the  same ;  and  as  to  the  other  pen- 
alties and  forfeitures,  tO'  impose  the  fine  and  penalty  for 
the  same,  and  to  levy  the  said  forfeitures  and  penalties  by 
way  of  distress  and  sale  of  the  goods  of  every  such  ofifender, 
returning  the  overplus,  if  any  be,  after  charges  allowed  for 
the  distress  and  sale.  All  forfeitures  and  penalties  recov- 
ered under  this  chapter  to  be  paid  over  to  County  Treasurer 
,  for  the  use  of  the  County. — Crim.  Code,  Sec.  702. 

SURETY  FOR  THE  PEACE. 

(See  Behavior.) 

SWINDLING. 

(See  Cheats.) 

TAR,  PITCH  AND  ROSIN. 

Casks  and  Barrels  to  Be  Branded,  Etc. — Every  person 
who  shall  sell  or  expose  for  sale  in  any  part  of  this  State 
any  pitch,  tar,  rosin,  turpentine,  beef  or  pork  in  any  casks 
or  barrels,  shall  first  set  on  every  such  cask  or  barrel  a 
burnt  mark,  with  the  first  letter  of  the  Christian  name,  and 
the  surname  at  length,  of  the  maker  of  such  commodity, 
with  an  iron  brand. 
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Penalty  for  Failure. — And  if  any  person  shall,  in  any- 
port  or  place  of  exportation  within  this  State,  sell  or  expose 
to  sale  any  of  the  said  commodities  hereinbefore  enumer- 
ated, in  any  cask  or  barrel,  before  the  same  be  marked  and 
branded  as  aforesaid,  every  such  person  shall,  for  every  such 
cask  or  barrel,  forfeit  the  sum  of  two  dollars  to  the  person 
or  persons  who  will  inform  and  sue  for  the  same,  to  be 
recovered  before  any  Magistrate. — Civil  Code,  Sec.  2404. 

Penalty  for  Exporting  Without  Brands. — If  any  mer- 
chant, factor,  trader  or  other  person  shall  ship  or  put  on 
board  any  ship  or  vessel  any  of  the  commodities  hereinbe- 
fore enumerated,  in  any  casks  or  barrels,  with  the  intent 
to  export  the  same,  before  such  casks  or  barrels  be  marked 
and  branded  as  aforesaid,  every  such  merchant,  factor, 
trader  or  other  person  shall  forfeit  the  sum  of  two, dollars 
for  every  such  cask  or  barrel,  to  be  sued  for,  recovered  and 
disposed  of  in  manner  aforesaid. — lb.,  Sec.  2405. 

Barrels  May  Be  Opened  by  Purchasers  Where  Fraud  Is 
Suspected. — If  any  fraud  or  abuse  shall  be  suspected  in 
any  barrel  or  barrels  of  pitch  or  rosin  which  shall  be  brought 
to  market  or  exposed  for  sale,  the  person  who  shall  treat 
for  the  purchase  of  such  pitch  or  rosin  shall  be  at  liberty 
to  cut  open  as  many  barrels  of  the  same  as  he  shall  think 
proper,  which  shall  be  liable  to  be  viewed,  judged  and  for- 
feited, as  is  directed  in  the  case  of  rice  (see  Rice)  ;  and 
where  any  pitch  or  rosin  shall  be  condemned  as  fraudulent 
by  the  person  or  persons  empowered  (as  is  directed  with 
respect  to  rice)  to  view  and  judge  the  same,  all  such  con- 
demned pitch  and  rosin  shall  be  forfeited  and  sold  by  the 
State  Treasurer  and  applied  to  such  uses  as  is  directed  in 
the  case  of  rice. — lb.,  Sec.  2406. 

7^0  Be  Done  at  Their  Risk,  Etc. — Where  any  pitch  or 
rosin  shall  be  ordered  to  be  cut  open,  as  aforesaid,  without 
the  consent  of  the  owner  or  person  offering  or  exposing  the 
same  for  sale,  the  same  shall  be  done  at  the  risk  of  the  per- 
son who  shall  cause  such  pitch  to  be  so  cut  open ;  that  is  to 


614  The  Law  of  Magistrates. 

say,  if  such  pitch  or  rosin  shall  not  be  condemned  as  fraud- 
ulent by  the  person  or  persons  empowered  to  view  and 
judge  the  same,  then  the  person  whO'  caused  the  said  pitch 
or  rosin  to  be  sO'  cut  open  and  examined  shall  take  to  him- 
self every  such  barrel  so  cut  open,  and  which  shall  not  be 
condemned  as  aforesaid,  and  shall  pay  to  the  owner  or  per- 
son offering  the  same  for  sale  the  current  sum  or  price  at 
which  good  pitch  or  rosin  shall  then  be,  at  that  port  or 
place,  anything  hereinbefore  contained  to  the  contrary  not- 
withstanding.— lb.,  Sec.  2407. 

TAVERN. 

(See  Inn.) 

TENDER. 

A  tender  is  an  offer  to  pay  a  debt  or  perform  a  duty. — • 
Bac.  Ab.  Tit.,  Tender. 

1st — What  Is  a  Good  and  Legal  Tender. 
'  2d — Of  the  Time  and  Place  of  Making  It. 
3d — Of  the  Consequences  of  a  Tender. 

1st — What  Is  a  Good  and  Legal  Tender. 

Gold  and  Silver. — By  the  Constitution  of  the  United 
States,  Article  I,  Sec.  10. 

Copper  Not. — No  State  shall  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts,  under  which  it 
hath  been  ruled  that  the  copper  coin  of  the  United  States  is 
not  a  legal  tender. 

Bank  Notes. — But  an  offer  in  bank  notes,  of  money  due, 
may  be  a  good  legal  tender  if  no  objection  is  made  tO'  it  on 
that  account,  and  it  be  refused  on  some  other  ground. — 
Polglasse  Y.  Oliver,  1st  Price.  133;  Wright  v.  Read,  3  T. 
R.,  554. 

'  Must  Be  an  Actual  Tender. — It  is  not  enough  for  the  per- 
son who  intends  to  make  a  tender  to  say  I  am  ready  to  pay 
the  debt  or  perform  the  duty;  but  he  must  make  an  actual 
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offer  to  pay  the  one  or  perform  the  other.  The  mortgagor 
said  to  the  mortgagee,  I  am  here  ready  to  pay  you  the 
money  due  upon  the  mortgage;  but  at  the  same  time  kept 
the  money,  which  was  in  a  bag,  under  his  arm.  This  was 
holden  not  to  be  a  good  tender.  But  an  actual  offer  of 
money  in  a  bag  is  a  good  tender,  provided  it  be  proved  that 
the  sum  intended  to  be  tendered  was  in  the  bag;  for  it  is 
usual  to  carry  money  in  a  bag,  and  it  is  the  duty  of  the 
party  who  receives  it  to  tell  it  and  to  examine  whether  it 
be  good. — 5th  Bac.  Ab.,  4. 

Must  Be  Certain  and  Unconditional. — It  is  a  general  rule 
that  a  tender  must  be  made  unconditional  and  must  be 
always  of  a  certain  and  definite  character. — Eastland  v. 
Longshorn  &  Maxwell,  1  N.  and  McC,  194. 

A  party  making  a  tender  is  not  entitled  to  require  a 
receipt  in  full  where  a  larger  sum  than  that  tendered  is 
claimed  to  be  due,  and  where  a  receipt  pro  tanto  was  offered 
and  refused,  and  a  receipt  in  full  insisted  upon  as  a  condi- 
tion, held  that  the  tender  was  void. — Seter  &  Price  v.  Rob 
inson,  2d  Bailey,  274. 

A  tender  of  a  large  sum  requiring  change  is  not  a  good 
tender. — Robinson  v.  Cook,  0  Taun.,  336. 

2d — Of  the  Time  and  Place. 

A  tender  cannot  be  made  after  the  commencement  of  an 
action.  The  way  to  stop  proceedings  after  an  action  is 
brought  is  by  obtaining  a  rule  for  leave  to  pay  the  money 
into  Court. — Fishburn,  Ex'r,  v.  Sanders,  1st  N.  and  McC, 
242. 

To  save  costs  it  is  too  late  to  tender  money  after  a  writ 
has  been  taken  out  and  signed  and  sealed  by  the  Clerk, 
although  it  has  not  been  lodged  with  the  Sheriff. 

The  plaintiff  has  already  incurred  the  costs,  and  if  the 
defendant  admits  the  debt  he  must  pay  the  costs  accrued. 
But  the  defendant,  having  paid  the  money  intO'  Court, 
which  was  taken  out  by  the  plaintiff,  except  so  much  aa 
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would  pay  the  costs,  it  was  held  that  the  plaintiff's  accept- 
ing the  money,  discharged  the  defendant  from  the  pay- 
ment of  costs.  \\'here  the  defendant  gets  the  leave  of 
Court,  after  action  brought  to  pay  money  into  Court,  it  is 
always  upon  condition  that  he  pay  the  costs  then  due. — 
Hinchic  v.  Foster,  4th  McC,  253. 

Defendant,  after  issue  joined,  by  leave,  paid  money  into 
Court.  Plaintiff"  took  the  money  out,  and  without  requir- 
ing  the  defendant  to  pay  the  cost  up  to  time  the  money  was 
paid  into  Court,  proceeded  for  the  balance  of  his  demand. 
Verdict  for  defendant.  Xew  trial  ordered  unless  the  defend- 
ant pay  all  costs  up  to  the  time  he  paid  the  money  into  Court. 
— Broughton  v.  Richardson,  2d  Rich.,  6-i. 

Where  TiDie  and  Place  Are  Fixed. — Where  money  is  to 
be  paid  or  goods  are  to  be  delivered  at  a  place  certain  upon 
or  before  a  day  certain,  the  tender  must  not  only  be  made 
upon  the  last  day  limited  for  the  payment  or  delivery, 
but  it  also  must  be  made  at  the  uttermost  convenient  time 
of  that  day  to  pay  the  money  or  deliver  the  goods;  it  would 
be  unreasonable  that  the  other  should  be  obliged  to  attend 
for  the  recovering  of  the  money  or  goods  before  that  time. 
—5th  Bac.  Ab..  9. 

But  although  the  party  who  ought  to  pay  money  or 
deliver  goods  has  until  the  uttermost  convenient  time  of 
the  last  day  limited  for  the  payment  or  deliver);,  to  pay 
the  money  or  deliver  the  goods,  a  tender  is  not  good  unless 
there  be,  after  it  is  made,  time  enough,  before  the  sun  sets, 
to  examine  and  tell  the  money  or  to  examine  and  take 
account  of  the  goods;  for  if  a  man  should  be  compelled  to 
receive  either  money  or  goods  in  the  dark  there  would  be 
great  danger  of  his  being  imposed  upon. — Ibid. 

Notwithstanding  the  law  gives  the  uttermost  convenient 
time  of  the  last  day  limited  for  the  payment  of  monev  or 
delivery  of  goods  to  pay  the  money  or  deliver  the  goods, 
yet,  as  this  is  solely  for  the  convenience  of  both  parties, 
that  neither  may  be  obliged  to  give  longer  attendance  than 
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is  necessary  if  it  happen  that  both  parties  meet  at  the  place 
at  any  other  time  of  the  last  day,  or  upon  any  other  day 
within  the  time  limited  for  the  payment  or  delivery,  and  a 
tender  be  made,  the  tender  is  good. — Ibid. 

If  money  is  to  be  paid  or  goods  are  to  be  delivered  at  a 
place,  certain  notice,  although  no  time  be  fixed  for  the 
payment  or  delivery,  may  be  given  to  the  party  to  whom 
the  payment  or  delivering  is  to  be  made,  that  the  money 
will  be  paid  or  the  goods  delivered  upon  a  day  therein  men- 
tioned, and  a  tender  at  the  uttermost  convenient  time  of 
that  day  is  good. — 5  Bac.  Ab.,  10. 

//  No  Place  Be  Appointed. — If  no  place  be  appointed  for 
the  payment  of  money  in  gross,  a  tender  must,  if  the  per- 
son to  whom  the  money  is  due  be  in  the  State,  be  made 
at  the  place  where  he  is;  but  if  he  be  out  of  the  State  the 
party  who  ought  to  pay  the  money  is  not  bound  to  go  out  of 
the  State  to  seek  him. — 5  Bac.  Ab.,  6. 

If  no  place  be  appointed  for  the  payment  of  rent  issuing 
out  of  land,  a  tender  upon  the  land  is  good,  for  it  is  not  in 
this  case  necessary  to  make  a  tender  to  the  person.  But 
although  a  tender  to  the  person  be  not,  in  the  case  of  rent 
issuing  out  of  land,  necessary,  a  tender  to  the  person  would, 
in  such  case,  be  good. — lb.,  Sec.  7. 

Replevin  lies  to  recover  damages  for  the  detainer  after 
tender  of  the  rent  in  arrear,  if  the  tender  were  made  before 
the  goods  were  impounded,  although  not  made  until  after 
the  distress  levied. — Hilson  v.  Blain,  2d  Bailey,  168. 

Tender  on  the  land  to  the  bailiff,  if  the  landlord  is  not 
present  to  receive  the  rent  in  arrear,  renders  the  subsequent 
impounding  of  the  goods  distrained  tortuous,  and  the  land- 
lord is  liable  for  the  damas:es. — Ibid. 
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3d — Of  the  Consequences  oe  a  Tender. 

Stops  Interest  and  Costs. — Tender,   in  paper  currency, 
before  it  went  out  of  circulation,  is  good,  and  shall  stop 
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interest  from  the  time  of  such  tender.— P^^nV  v.  Smith,  1st 
Bay,  115. 

In  case  of  the  tender  of  money  it  discharges  the  subse- 
quent interest  and  costs.  (12  J.  R.,  274.)  And  where  the 
defendant,  after  action  brought,  and  before  declaration,  has 
tendered  the  sum  which  he  afterwards  brings  into  Court, 
and  offered  tO'  pay  costs  up  to  that  time,  it  seems  to  be  rea- 
sonable that  he  should  not  be  liable  to  the  payment  of  fur- 
ther costs. — 1st  Tidd's  Prac,  567. 

Admits  a  Debt. — Bringing  money  into  Court  is  an 
acknowledgment  of  the  right  of  action  to  the  amount  of 
the  sum  brought  in,  and,  therefore,  the  plaintiff',  on  produc- 
ing an  office  copy  of  the  rule,  is  entitled  to  receive  it  at  all 
events,  whether  he  proceed  in  the  action  or  not,  and  even 
though  he  be  nonsuited  or  have  a  verdict  against  him.  And 
being  an  acknowledgment  on  record,  the  party  can  never 
recover  it  back  again,  though  it  afterwards  appear  that  he 
paid  it  wrongfully.  But  bringing  money  into  Court  is 
admission  of  a  legal  demand  only.  And  beyond  the  amount 
of  the  sum  brought  in,  it  is  no  acknowledgment  of  the  right 
of  action,  and,  therefore,  if  the  plaintiff'  proceed  further, 
it  is  at  his  peril. — Ibid. 

Effect  of  Subsequent  Demand. — A  right  to  damages,  on 
the  account  of  the  nonpayment  of  a  debt  or  the  nonper- 
formance of  a  duty,  may,  after  being  taken  away  by  a  ten- 
der and  refusal,  be  restored  by  a  demand  subsequent  to 
the  tender  and  refusal;  for  if  the  debt  or  duty  be  not  dis- 
charged by  the  tender  and  refusal  a  new  right  to  damages 
accrues  from  the  nonpayment  or  the  nonperformance  upon 
the  subsequent  demand.  If  A  have  tendered  a  sum  of 
money  to  B,  and  B  have  refused  to  accept  thereof;  yet,  if 
a  demand  be  afterwards  made  by  B  and  the  money  be  not 
paid,  A  is  liable  to  damages  for  nonpayment  from  the  time 
of  the  demand. — 5th  Bac.  Ab.,  13. 
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TRANSCRIPT  OF  JUDGMENT. 
(See  Courts  of  Magistrates.) 

TRESPASS. 
(See  Lands  and  Tenements  and  Malicious  Mischief.) 

TREASON. 

Treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort. — Con.  U.  S.,  Art.  3,  Sec.  3. 

1st — What  Amounts  To. 
2d — Evidence  Of. 
3d — Punishment. 

1st — What  Amounts  To. 

To  constitute  treason,  war  must  be  actually  levied  against 
the  United  States.  A  mere  conspiracy  to  subvert  by  force 
the  government  of  the  country  is  not  treason. — Bx  parte 
Bollman  &  Swartwout,  4th  Cranch,  U.  S.  Rep.,  126. 

To  constitute  a  levying  of  war  there  must  be  an  assem- 
blage of  persons,  designed  to  effect  by  force  a  treasonable 
purpose.  The  mere  enlistment  of  men  for  such  a  purpose  is 
not  sufihcient. — Ibid. 

It  is  high  treason  to  prevent  the  execution  of  an  Act  of 
Congress  by  force  and  intimidation. — U.  S.  v.  Mitchell,  2d 
Dall.  Penn.  Rep.,  355. 

But  a  resistance  of  the  execution  of  a  law  of  the  United 
States,  accompanied  with  any  degree  of  force,  if  for  a 
private  purpose,  is  not  treason.  To  constitute  that  ofifense 
the  object  of  the  resistance  must  be  of  a  public  and  general 
character.— L/.  S.  v.  Hoxie,  1  Paine's  U.  S.  C.  C.  Rep.,  265. 

Enlisting  or  procuring  any  person  to  be  enlisted  in  the 
service  of  the  enemy  is  treason.  Nothing  will  excuse  the 
act  of  joining  an  enemy  but  the  fear  of  immediate  death; 
not  the  fear  of  any  inferior  personal  injury  nor  the  appre- 
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hension    of    any    outrage    upon    property. — Respublica    v. 
McCarty,  2d  Dall.  Penn.  Rep.,  87. 

2d — Of  the  Evidence. 

No  person  shall  be  convicted  of  treason  unless  on  the  tes- 
timony of  two  witnesses  to  the  same  overt  act,  or  on  con- 
fession in  open  Court. — Const.  U.  S.,  Art.  3,  Sec.  3. 

Overt  act  of  treason  must  be  proved  by  two  witnesses  or 
by  the  confession  of  the  party  in  open  Court. — 1  Burr's 
Trial,  13,  14;  8th  Am.  Con.  L.,  173. 

And  if  the  overt  act  laid  in  the  indictment  is  not  proved 
by  two  witnesses  no  testimony,  in  its  nature  corroborative 
or  confirmatory,  is  admissible. — Ibid. 

After  an  overt  act  is  proved  to  have  been  committed  in 
the  County  where  the  indictment  is  laid,  evidence  may  be 
given  of  an  overt  act  committed  in  another  County. — Res- 
publica V.  Malin,  1  Dall.  Penn.  Rep.,  35. 

Where  the  person,  in  an  indictment  for  high  treason,  has 
joined  a  party  of  American  troops,  supposing  them  to  be 
British,  it  was  held  that  no  evidence  of  words  showing  his 
mistake,  and  that  it  was  his  real  intention  to  join  the  enemy, 
could  be  admitted. — Ibid. 

3d — Punishment. 

The  punishment  of  high  treason  by  the  common  law,  as 
stated  by  Mr.  Justice  Blackstone,  is  as  follows : 

1st. — That  the  offender  be  drawn  to  the  gallows,  and  not 
be  carried  or  walked,  though  usually  (by  connivance,  at 
length  ripened  by  humanity  into  law)  a  sledge  or  hurdle 
is  allowed,  to  preserve  the  offender  from  the  extreme  tor- 
ment of  being  dragged  on  the  ground  or  pavement. 

2d. — That  he  be  hanged  by  the  neck  and  then  be  cut  down 
alive. 

3d. — That  his  entrails  be  taken  out  and  burned  whilst  he 
is  yet  alive. 

4th. — That  his  head  be  cut  off. 
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5th. — That  his  head  and  quarters  be  at  the  disposal  of 
the  King.— 4th  Bl.  Com.,  92. 

But  by  Cons.  U.  S.,  Article  3,  Section  3,  Congress  shall 
have  power  to  declare  the  punishment  of  treason;  but  no 
attainder  of  treason  shall  work  corruption  of  blood  or  for- 
feiture except  during  the  life  of  the  person  attainted.  Under 
which  power  it  was  enacted  (1st  S.  L.  U.  S.,  83)  :  1st, 
that  if  any  person  or  persons,  owing  allegiance  to  the  United 
States  of  America,  shall  declare  war  against  them,  or  shall 
adhere  to  their  enemies,  giving  them  aid  and  comfort  within 
the  United  States  or  elsewhere,  and  shall  be  thereof  con- 
victed, on  confession  in  open  Court,  or  on  the  testimony  of 
two  witnesses  to  the  same  overt  act  of  the  treason,  whereof 
he  or  they  shall  stand  indicted,  such  person  or  persons  shall 
be  adjudged  guilty  of  treason  against  the  United  States 
and  shall  suffer  death. 

TRUSTS,  POOLS  AND  MONOPOLIES. 

Not  in  Magistrates'  jurisdiction. 
(See  Code  of  igi2,  Volume  I,  Sections  24^1  to  2461.) 

TURNPIKES. 

(See  Highways.) 

UNDERTAKINGS. 

(See  Appeal^  Attachment ,  Claim   and  Delivery,  Personal 

Property,  Etc.) 

VAGRANTS. 

Who  to  Be  Deemed  Vagrants. 

All  persons  wandering  from  place  to  place,  without  any 
known  residence,  or  residing  in  any  city.  County  or  town, 
who  have  no  visible  or  known  means  of  gaining  a  fair, 
honest  and  reputable  livelihood ;  all  suspicious  persons  going 
about  the  country  swapping  and  bartering  horses  (without 
producing  a  certificate  of  his  or  their  good  character,  signed 
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by  a  ^Magistrate  of  the  County  from  which  said  person  last 
came) ;  Hkewise  all  persons  who  acquire  a  livelihood  by 
gambling  or  horse  racing,  without  any  other  visible  means 
of  gaining  a  livelihood;  all  keepers  of  gaming  tables,  faro 
banks,  or  other  banks  whatsoever  used  for  gaming  known 
under  any  other  denomination;  also,  all  persons  who  lead 
idle  and  disorderly  lives;  all  who  knowingly  harbor  horse 
thieves  and  felons,  and  those  who  are  known  to  be  of  that 
character  and  description ;  likewise  all  persons  not  following 
some  handicraft,  trade  or  profession,  or  not  having  some 
known  or  visible  means  of  livelihood,  who  shall  be  able  to 
work,  and  occupying  or  being  in  possession  of  some  piece 
of  land,  shall  not  cultivate  such  a  quantity  thereof  as  shall 
be  deemed  by  the  ^lagistrate  to  be  necessary  for  the  main- 
tenance of  himself  and  his  family;  also,  all  persons  repre- 
senting publicly  for  gain  or  reward,  without  being  fully 
licensed,  any  play,  comedy,  tragedy,  interlude  or  farce,  or 
other  entertainment  of  the  stage,  or  any  part  thereof :  all 
fortune  tellers  for  fee  or  reward,  and  all  sturdy  beggars, 
are.  and  shall  be,  deemed  vagrants,  and.  upon  conviction 
thereof  before  a  Court  of  Magistrate,  shall  be  fined  in  a 
sum  not  exceeding  one  hundred  dollars  or  thirty  days' 
imprisonment. — Crim.  Code,  Sec.  696. 

VERDICTS. 

When  a  jury,  after  due  and  thorough  deliberation  upon 
any  cause,  return  into  Court  without  having  agreed  upon 
a  verdict,  the  Court  mav  state  anew  the  evidence,  or  any 
part  of  it.  and  explain  to  them  anew  the  law  applicable  to 
the  case,  and  mav  send  them  out  for  further  deliberation : 
but  if  they  return  a  second  time  without  having  agreed 
upon  a  verdict,  they  shall  not  be  sent  out  again  without 
their  own  consent  unless  they  shall  ask  from  the  Court  some 
further  explanation  of  the  law. — Civil  Code,  Sec.  4050. 

VOTERS. 

.(See  Election.) 
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;  WARRANT. 

A  writ  issued  by  a  Justice  of  the  Peace  or  other  author- 
ized officer,  directed  to  a  Constable  or  other  proper  person, 
requiring  him  to  arrest  a  person  therein  named,  charged  with 
committing  some  offense,  and  to  bring  him  before  that,  or 
some  other  Justice  of  the  Peace. — 3  Binn.  Rep.,  88. 

1st— For  What  Cause  It  May  Be  Granted. 
2d — When  It  May  Issue  and  Its  Authority. 
3d— Requisites  Oe. 
4th — Form  Of. 

1st — For  What  Cause  It  May  Be  Granted. 

A  warrant  may  be  lawfully  granted  by  any  Justice  for 
treason,  felony  or  praemunire,  or  any  other  offense  against 
the  peace ;  and  it  seems  clear  that  where  a  statute  gives  any 
one  Justice  a  jurisdiction  over  any  offense  or  a  power  to 
require  a  person  to  do  a  certain  thing  ordained  by  such  stat- 
ute, it  impliedly  gives  a  power  to  every  such  Justice  to  make 
out  a  warrant  to  bring  before  him  any  one  accused  of  such 
offense  or  compellable  to  do  anything  ordained  by  such 
statute;  for  it  cannot  but  be  intended  that  a  statute  which 
gives  a  person  jurisdiction  over  an  offense,  means  also  to 
give  him  the  power  incident  to  all  Courts  of  compelling  the 
party  to  come  before  him. — 4th  Burns,  279. 

It  seems  to  have  been  doubted  by  some  ancient  authori- 
ties, whether  a  Justice  might  grant  a  warrant  on  suspicion. 
Hawkins,  Volume  II,  page  132,  holds  that  such  doubts  are 
contrary  to  constant  practice  and  the  Statute  1  and  2,  P.  & 
M.,  C.  10. 

2d — When  It  May  Issue  and  Its  Authority. 

When  May  Issue. — All  proceedings  before  Magistrates 
in  criminal  cases  shall  be  commenced  on  information,  under 
oath,   plainly   and    substantially   setting    forth   the   offense 
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charged,  upon  which,  and  only  which,  shall  a  warrant  of 
arrest  issue. — Crim.  Code,  Sec.  28. 

No  warrant  ought  tO'  be  issued  except  upon  the  oath  or 
affirmation  of  a  witness,  charging  the  defendant  with  the 
offense. — 2  Binn.  Rep.,  88. 

A  general  warrant  on  a  complaint  of  a  robbery,  to  appre- 
hend all  psrsons  suspected,  has  been  ruled  void. — dth  Burns, 
280. 

3d — Requisites  Oe. 

1st. — It  ought  to  be  under  the  hand  and  seal  of  the  Jus- 
tice who  makes  it  out. 

2d. — It  ought  to  set  forth  the  year  and  day  wherein  it 
is  made,  that  in  an  action  brought  upon  an  arrest  made  by 
virtue  of  it,  it  may  appear  to  have  been  prior  to  such  arrest. 

3d. — It  is  safe,  but  perhaps  not  necessary,  in  the  body 
of  the  warrant,  to  show  the  place  where  it  was  made,  yet 
it  seems  necessary  to  set  forth  the  County  in  the  margin, 
at  least,  if  it  be  not  set  forth  in  the  body. 

4th. — It  may  be  made  either  in  the  name  of  the  King  or 
of  the  Justice  himself. — 2  Hawk.,  136. 

5th. — It  must  plainly  express  the  offense  charged  and 
supposed  time  of  its  commission. 

6th. — It  must  regularly  mention  the  name  of  the  party 
to  be  attached,  and  must  not  be  left  in  general  or  in  blank, 
to  be  filled  up  by  the  party  afterwards. — 4th  Burns,  282. 

7th. — A  warrant  may  be  either  general,  to  bring  the  party 
before  any  Justice  of  the  County,  or  special,  to  bring  him 
before  the  Justice  only  who  granted  it. 

8th. — It  may  be  directed  to  the  Sheriff,  Bailiff,  Constable, 
or  to  any  indifferent  person  by  name  who  is  no  officer ;  for 
that  the  Justice  may  authorize  any  one  to  be  his  officer, 
whom  he  pleases  to  make  such,  yet  it  is  most  advisable  to 
direct  to  the  Constable  of  the  precinct  wherein  it  is  to  be 
executed ;  for  that  no  other  Constable,  and  a  fortiori,  no  pri- 
vate person  is  compellable  to  serve  it. — 2  Hawkins,  137. 


Witnesses.  625 


9th. — The  affidavit  upon  which  the  warrant  is   issued 
must  accompany  the  same. 

4th  Form  Of. 
form  no.  162.— general  form  of  warrant, 
the  state  of  south  carolina, 

County  of 

By  A.  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable: 
Whereas,  complaint  upon  oath  has  been  made  unto  me  by- 


that  at ,  in  the  County  and  State  aforesaid,  on  the 

day  of ,  A.  D.  19 ,  one -. 

These  are,  therefore,   to  command  j^ou   to  apprehend  the  defendant, 
,  and  bring before  me  to  be  dealt  with  according 


to  law. 

Given   under   my   hand   and   seal,  at ,   the day 

of ,  A.  D.   19^  -. 

A.  B.,  (l.  s.) 
Magistrate. 
AFFIDAVIT. 

THE  STATE  OF  SOUTH  CAROLINA, 
County  of 

Personally    appeared    before    me,    A.    B.,    a    Magistrate    of   the    said 
Countj'^  and  the  said  State,  C.  D.,  who,  being  duly  sworn,  says: 

(Signed)     C.  D. 
Sworn  to  before  me,  the day  of ,  19 . 


A.  B.,  Magistrate. 


WITNESSES. 


(See  Bvidence  and  Recognisance.) 
Upon  information  made  of  the  materiality  of  any  wit- 
ness  within  the  State  to  support  any  accusation  made,  or 
where  the  materiality  of  such  witness  shall  be  within  the 
knowledge  of  any  Magistrate,  he  shall  issue  his  warrant, 
requiring  such  witness  to  appear  before  him  or  the  next 
Magistrate,  tO'  enter  into  recognizance,  with  good  security, 
if  deemed  proper,  which  warrant  shall  authorize  the  arrest 
and  detention  of  any  such  witness  in  any  County  in  the 
State,  and  on  being  brought  before  such  Magistrate  and 
refusing  to  enter  into  recognizance,  such  witness  may  be 

40— M. 


626  The  Laiv  of  Magistrates. 

committed  by  the  said  Magistrate;  and  the  accused  shall, 
in  felonies,  and  no  other  case,  have  the  like  process  to  com- 
pel the  attendance  of  any  witness  in  his  behalf  as  is  granted 
or  permitted  on  the  part  of  the  State:  Provided,  That  no 
Magistrate  shall  receive  any  fees  for  issuing  more  than  one 
warrant  for  witnesses  on  the  part  of  the  State,  or  upon  the 
part  of  the  accused,  in  the  same  case,  unless,  on  the  second 
or  other  application,  oath  shall  be  made  that  the  prosecutor 
or  accused  was  not  aware,  at  the  issuing  of  the  previous 
warrant,  of  the  materiality  of  such  witness. — Crim.  Code, 
Sec.  34. 

In  criminal  cases  in  Magistrates'  Courts,  witnesses  shall 
receive  no  fees  or  compensation  whatsoever  for  attend- 
ance.— Civil  Code,  Sec.  4240. 


FORM  No.  163.— WARRANT  FOR  WITNESSES. 

Witness    Warrant. 


THE  STATE  OF  SOUTH  CAROLINA,    i 


County  of i 

By  A,  B.,  Magistrate  in  and  for  the  said  County  and  the  said  State. 
To  Any  Lawful  Constable: 

Information  having  been  given  me  that  (here  insert  names  of  wit- 
nesses), are  material  witnesses  in  the  case  of  State  against  E.  F.,  for 
(state  offense). 

These  are,  therefore,  to  command  you  to  forthwith  apprehend  the  said 
witnesses,  and  bring  them  before  me  for  examination. 

Given  under  my  hand   and  seal,   at ,   this daj' 

of ,  A.  D.  19 . 

A.  B.,  (l.  s.) 
Magistrate. 

Note. — The  names  of  the  witnesses  should  be  endorsed  on  the  back 
of  the  witness  warrant  and  under  the  endorsement  of  the  case.  Where 
the  statute  requires  an  affidavit  upon  which  to  obtain  a  warrant  for 
witnesses,  such  affidavit  should  accompany  the  warrant. 

WOMEN. 

(See  Abduction,  Bigamy,  Rape,  Etc.) 

1st — Offenses  Against. 

2d — For  What  Crime  a  Married  Woman  May  Be 
Punished. 
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3d — How  She  May  Renounce;  Her  Dower. 
4th — Property  Rights  oe  Married  Women. 

1st — Offenses  Against. 

^Vhereas  women,  as  well  as  maidens,  as  widows  and 
wives,  having  substances,  some  in  goods  movable,  and  some 
in  lands  and  tenements,  and  some  being  heirs  apparent  to 
their  ancestors,  for  the  lucre  of  such  substance  are  some- 
times taken  by  misdoers  contrary  to  their  will,  and  after 
married  to  such  misdoers,  or  to  others  by  their  assent  or 
defiled;  it  is  enacted  that  what  person  that  taketh  any 
woman  so  against  her  will  unlawfully;  that  is  to  say,  maid, 
widow  or  wife,  that  such  taking,  procuring  and  abetting 
the  same,  and  also  removing  willingly  the  same  woman,  so 
taken  against  her  will,  and  knowing  the  same,  be  felony; 
and  that  such  misdoers,  takers  and  procurators  to  the  same, 
and  recitors  knowing  the  said  offense,  shall  be  adjudged  as 
principal  felons. — 3  H.,  7  C,  2. 

Upon  the  face  of  which  said  statute  of  the  3  H.  T.,  these 
things  are  required  to  make  the  offense  felony : 

1st. — That  the  maid,  wife  or  widow  have  lands  or  tene- 
ments or  movable  goods,  or  be  an  heir  apparent. 

2d. — That  she  be  taken  away  against  her  will. 

3d. — That  the  taking  was  for  lucre. 

4th. — That  she  was  married  to  the  misdoer.  or  to  some 
other  by  his  consent,  or  be  defiled  (that  is  carnally  known)  ; 
for  if  these  concur  not  and  be  so  laid  in  the  indictment, 
the  misdoer  is  not  a  felon  within  the  statute,  but  otherwise 
to  be  punished. — 3  Inst,  61;   1   Hawk.,   110. 

The  said  Act  makes  not  only  the  takers,  but  the  procurers 
and  abettors  of  the  felony,  and  receivers  of  the  woman  will- 
ingly, knowing  the  same,  to  be  all  principal  felons ;  the  like 
whereof  Lord  Coke  says  he  hath  not  found  in  any  other 
statute  that  he  remembers;  but  by  the  construction  of  the 
common  law,  they  that  receive  the  misdoers,  and  not  the 
woman,  are  accessaries  only. — 3  Inst.,  61,  62. 
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But  those  who  are  only  privy  to  the  marriage,  but  no 
way  parties  to  the  forcible  taking  away  or  consenting 
thereto,  are  not  within  the  statute. — 1  Hawk.,  110. 

It  is  no  manner  of  excuse  that  the  woman  at  first  was 
taken  away  with  her  own  consent;  because  if  she  afterward 
refuse  to  continue  with  the  offender  and  be  forced  against 
her  will  she  may,  from  that  time,  as  properly  be  said  to  be 
taken  against  her  will,  as  if  she  had  never  given  her  consent 
at  all ;  for  until  the  force  was  put  upon  her  she  was  in  her 
own  power. — 1  Hawk.,  110. 

Also,  it  is  not  material  whether  a  woman  so  taken  con- 
trary to  her  will  be  at  last  married  or  defiled  with  her  own 
consent  or  not,  if  she  were  under  the  force  at  the  time. — 
Ihid. 

2d — For  What  Crimes  a  Married  Woman  May  Be 

Punished. 

But  a  feme  covert  is  so  much  favored  in  respect  of  thai 
power  and  authority  which  her  husband  has  over  her  that 
she  shall  not  suffer  any  punishment  for  committing  a  bare 
theft,  or  even  a  burglary,  by  the  coercion  of  her  husband 
or  in  his  company,  which  the  law  construes  a  coercion.  But 
this  is  only  the  presumption  of  law;  so  that  if  upon  the  evi- 
dence it  can  clearly  appear  that  the  wife  was  not  drawn  to 
the  offense  by  her  husband,  but  that  she  was  the  principal 
inciter  of  it,  she  is  guilty  as  well  as  the  husband.  And  if 
she  be  any  way  guilty  of  procuring  her  husband  to  commit 
the  offense,  it  seems  to  make  her  an  accessary  before  the 
fact  in  the  same  manner  as  if  she  had  been  sole.  And  if 
she  commit  a  theft  of  her  own  voluntary  act,  or  by  the  bare 
command  of  her  husband,  or  be  guilty  of  treason,  murder 
or  robbery,  in  company  with  or  by  coercion  of  her  husband, 
she  is  punishable  as  much  as  if  she  were  sole.  And  she  will 
be  guilty  in  the  same  manner  of  all  those  crimes  which, 
like  murder,  are  mala  in  se  and  prohibited  by  the  law  of 
nature.    And  in  one  case  it  appears  to  have  been  held  by  all 
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the  Judges  upon  an  indictment  against  a  married  woman, 
for  falsely  swearing  herself  to  be  next  of  kin  and  procuring 
administration  that  she  was  guilty  of  the  offense,  though 
her  husband  was  with  her  when  she  took  the  oath.  But 
upon  an  indictment  for  disposing  of  forged  notes  it  was 
ruled  that  a  woman  is  protected  by  being  the  wife  of  a  man 
indicted,  who  disposed  of  them  in  her  presence,  and  with 
whom  she  was  indicted. — 1st  Russell,  page  15, 

But  where  the  wife  is  to  be  considered  merely  as  the 
servant  of  the  husband  she  will  not  be  answerable  for  the 
consequences  of  his  breach  of  duty,  however  fatal,  though 
she  may  be  privy  to-  his  conduct.  Charles  Squire  and  his 
wife  were  indicted  for  the  murder  of  a  boy,  who  was  bound 
as  a  parish  apprentice  to  the  prisonen,  Charles;  and  it 
appeared  in  evidence  that  both  the  prisoners  had  used  the 
apprentice  in  a  most  cruel  and  barbarous  manner,  and  that 
the  wife  had  occasionally  committed  the  cruelties  in  the 
absence  of  her  husband.  But  the  surgeon  who  opened  the 
body,  deposed  that  in  his  judgment  the  boy  died  from  debil- 
ity and  want  of  proper  food  and  nourishment,  and  not  from 
the  wounds,  etc.,  he  had  received.  Upon  which,  Lawrence, 
J.,  directed  the  jury  that,  as  the  wife  was  the  servant  of 
the  husband,  it  was  not  her  duty  to  provide  the  apprentice 
with  sufficient  food  and  nourishment,  and  that  she  was  not 
guilty  of  any  breach  of  duty  in  neglecting  to  do  so,  though 
if  the  husband  had  allowed  her  sufficient  food  for  the 
apprentice,  and  she  had  wilfully  withholden  it  from  him, 
that  she  would  have  been  guilty.  But  that  here  the  fact 
was  otherwise,  and,  therefore,  though  in  foro  conscientiae, 
the  wife  was  equally  guilty  with  her  husband,  yet,  in  point 
of  law,  she  could  not  be  said  to  be  guilty  of  not  providing 
the  apprentice  with  sufficient  food  and  nourishment. — Ibid., 
page  16. 

In  inferior  misdemeanors  a  wife  may  be  indicated, 
together  with  her  husband;  and  she  may  be  punished  with 
him  for  keeping  a  bawdy  house-,  for  this  is  an  offense  as 
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to  the  government  of  the  house  in  which  the  wife  has  a 
principal  share;  and  also  such  an  offense  as  may  generally 
be  presumed  to  be  managed  by  the  intrigues  of  the  sex. 
But  a  prosecution  for  a  conspiracy  is  not  maintainable 
against  a  husband  and  wife  only,  because  they  are  esteemed 
but  as  one  person  in  law  and  are  presumed  to  have  but  one 
wWX.—Ibid. 

In  all  cases  where  the  wife  offends  alone  without  the  corn- 
pan}-  or  coercion  of  her  husband,  she  is  responsible  for  her 
offense  as  much  as  any  feme  sole.  Thus  she  may  be  indicted 
alone  for  a  riot;  may  be  convicted  of  selling  gin  against 
the  injunctions  of  the  9th  Geo.,  2.  C.  23,  or  recusancy.  And 
she  may  be  indicted  for  being  a  common  scold,  for  assault 
and  battery,  for  forestalling,  for  a  forcible  entry;  or  for 
keeping  a  bawdy  house  if  her  husband  do  not  live  with  her, 
and  for  trespass  or  slander.  And  she  may  also  be  indicted 
for  receiving  stolen  goods  of  her  own  separate  act  without 
the  privity  of  her  husband;  or  if  he,  knowing  thereof,  leave 
the  house  and  forsake  her  company,  she  alone  shall  be 
guilty  as  accessary;  and  though  in  a  serious  offense,  such  as 
that  of  sending  threatening  letters,  the  husband  be  an  agent 
in  the  transaction,  yet  if  he  be  so  ignorantly  by  the  artifice 
of  the  wife,  she  alone  is  punishable.  And,  generally,  a  fejiic 
covert  shall  answer  as  much  as  if  she  was  sole,  for  any 
oft'ense  not  capital  against  the  common  law  or  statute;  and 
if  it  be  of  such  a  nature  that  it  may  be  committed  by  her 
alone  without  the  concurrence  of  the  husband,  she  may  be 
punished  for  it  without  the  husband,  by  way  of  indictment, 
which  being  a  proceeding  grounded  merely  on  the  breach  of 
the  law.  the  husband  shall  not  be  included  in  it  for  any 
oft'ense  to  which  he  is  in  no  way  privy. — Ibid.,  page  17. 

It  is  no  excuse  for  the  wife  that  she  committed  the  offense 
by  her  husband's  order  and  procurement  if  she  committed 
it  in  his  absence;  at  least  it  is  not  to  be  presumed  in  such 
case  that  she  acted  by  coercion.  Sarah  Morris  was  tried 
for  uttering  a  forged  order,  knowing  it  to  be  forged,  and 
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her  husband  for  procuring  her  to  commit  the  offense;  and  it 
appeared  that  her  husband  ordered  her  to  dO'  it,  but  that  she 
uttered  the  instrument  in  his  absence.  Upon  a  case  reserved 
the  Judges  held  that  the  presumption  of  coercion  at  the  time 
of  the  uttering,  did  not  arise,  as  the  husband  was  absent  at 
that  time,  and  that  the  wife  was  properly  convicted  of  the 
uttering  and  the  husband  of  the  procuring. — Ibid. 

A  feme  covert  is  not  guilty  of  felony  in  stealing  her  hus- 
band's goods,  because  husband  and  wife  are  considered  but 
as  one  person  in  law,  and  the  husband,  by  endowing  his 
wife  at  the  marriage  with  all  his  wordly  goods,  gives  her 
a  kind  of  interest  in  them;  for  which  cause  even  a  stranger 
cannot  commit  larceny  in  taking  the  goods  of  the  husband 
by  the  delivery  of  the  wife,  as  he  may  be  by  taking  away 
the  wife  by  force  and  against  her  will,  together  with  the 
goods  of  the  hushancl.— Ibid. ^  page  19. 

A  feme  cov:rt  shall  not  be  deemed  accessory  to  a  felony 
for  receiving  her  husband,  who  has  been  guilty  of  it,  as  her 
husband  shall  be  for  receiving  her,  nor  shall  be  a  principal 
in  receiving  her  husband  where  his  offense  is  treason,  for 
she  is  sub  potestate  viri  and  bound  to*  receive  him.  Neither 
is  she  affected  by  receiving,  jointly  with  her  husband,  any 
other  offender. — Ibid. 

3d — How  She  May  Renounce  Her  Dower. 

Dower  Released  by  Formal  Acknozvledgment. — When 
any  feme  covert  shall  relinquish  her  right  of  dower  in  any 
real  estate  and  acknowledge  the  same  in  writing,  if  she  be 
within  this  State,  in  open  Court,  or  before  any  Judge  of  the 
Court  of  Common  Pleas,  Justice  of  the  Supreme  Court, 
Judge  of  Probate,  Clerk  of  the  Court  of  Common  Pleas,  or 
Master,  Magistrate  or  Notary  Public;  or,  if  she  be  without 
this  State,  before  a  Commissioner  of  Deeds  of  this  State, 
or  before  a  Commissioner  duly  appointed  by  dedimus,  or 
before  any  Minister,  Ambassador,  Consul  General,  Consul, 
Vice -Consul,  Deputy  Consul,  Consular  Agent,  Commercial 
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Agent  of  the  United  States  or  any  other  officer  appointed 
by  the  United  States  in  foreign  countries  with  the  power 
to  administer  oaths  and  having  an  official  seal,  or  a  Clerk 
of  a  Court  of  Record,  or  before  a  Notary  Public,  who  must 
each  append  to  the  certificate  the  official  seal  used  by  him, 
and  such  acknowledgment  shall  be  recorded,  the  same  shall 
be  effectual  in  law  to  convey  and  pass  away  the  right  of 
such  feme  covert,  although  she  has  not  executed  or  acknowl- 
edged any  deed  of  conveyance  for  that  purpose. — Civil  Code, 
Sec.  3469. 

How  Dower  Renounced  and  Barred. — The  wife  of  any 
grantor  conveying  real  estate  by  deed  or  release  may, 
whether  she  be  of  lawful  age  or  a  minor,  release,  renounce 
and  bar  herself  of  her  dower  in  all  the  premises  so  con- 
veyed by  acknowledging,  as  prescribed  in  the  foregoing  sec- 
tion, upon  a  private  and  separate  examination,  that  she  di.d 
freely  and  voluntarily,  without  any  compulsion,  dread  or 
fear  of  any  person  whomsoever,  renounce  and  release  her 
dower  to  the  giaiitee  and  his  heirs  and  assigns  in  the  prem- 
ises mentioned. — lb.,  Sec.  3470. 

Privy  examination  is  necessary  to  make  renunciation  of  dower 
effectual. — Townsend  v.  Broun,  16  S.  C,  91. 

Certificate  of  Renunciation  of  Dower  to  Be  Endorsed. — 
A  certificate,  under  the  hand  of  the  woman  and  the  hand 
and  seal  of  the  officer  or  officers  aforesaid,  shall  be  endorsed 
upon  such  release,  or  a  separate  instrument  of  writing  to  the 
same  effect,  in  the  form,  or  to  the  purport,  hereafter  fol- 
lowing, and  be  recorded  in  the  office  of  Register  of  Mesne 
Conveyances  in  the  County  where  the  land  lies, 

FORM. 

THE  STATE  OF  SOUTH  CAROLINA, COUNTY. 

I,  F.  G.   ( ,  Judge,  Magistrate,  or  othy'  oflBcer,  as  the 

case  may  be),  do  hereby  certify,  unto  all  whom  it  may  concern,  that 
E.  B.,  the  wife  of  the  within  named  A.  B.,  did  this  day  appear  before 
me,  and,  upon  being  privately  and  separately  examined  by  me,  did 
declare  that  she  does  freely,  voluntarily  and  without  any  compulsion, 
dread  or  fear  of  any  person  or  persons  whomsoever,  renounce,  release 
and    forever   relinquish,   unto   the    within    named    C.    D.,   his   heirs    and 
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assigns,  all  her  interest  and  estate,  and  also  all  her  right  and  claim  of 
dower,  of,  in  or  to,  all  and  singular  the  premises  within  mentioned  and 
released. 

Given  under  my  hand  and   seal,  this day  of , 

Anno  Domini . 

E B . 

(Signed) 


(l.  s.)  F G .  (Ibid.,  Sec.  3471.) 

Such  form  wholly  inoperative  as  a  renunciation,  unless  conveyance 
of  land  has  been  executed  by  husband. — Mobley  v.  Mobley,  14  Rich.  Eq., 
280;  Jeffries  v.  Allen,  29  S.  C,  501;  7  S.  E.,  828. 

4th — Property  Rights  oe  Married  Women. 

May  Hold  Property  Separate  From  Their  Husbands. — 
The  real  and  personal  property  of  a  married  woman, 
whether  held  by  her  at  the  time  of  her  marriage  or  accrued 
to  her  thereafter,  either  by  gift,  grant,  inheritance,  devise, 
purchase  or  otherwise,  shall  not  be  subject  to  levy  and  sale 
for  her  husband's  debts,  but  shall  be  her  separate  property. 
—Civil  Code,  Sec.  3758. 

Barning's  of  Married  Women. — All  the  earnings  and 
income  of  a  married  woman  shall  be  her  own  separate 
estate,  and  shall  be  governed  by  the  same  provisions  of  law 
as  apply  to  her  other  separate  estate. — lb..  Sec.  3759. 

May  Bequeath  and  Convey  as  if  Unmarried. — A  married 
woman  shall  have  power  to  bequeath,  devise  or  convey  her 
separate  property  in  the  same  manner  and  to  the  same 
extent  as  if  she  were  unmarried;  and,  dying  intestate,  her 
property  shall  descend  in  the  same  manner  as  the  law  pro- 
vides for  the  descent  of  property  of  husbands ;  and  all  deeds, 
mortgages  and  legal  instruments  of  whatever  kind  shall  be 
executed  by  her  in  the  same  manner  and  have  the  same 
legal  force  and  effect  as  if  she  were  unmarried. — lb..  Sec. 
3760. 

May  Contract  as  if  Unmarried. — A  married  woman  shall 
have  the  right  tO'  purchase  any  species  of  property  in  her 
own  name,  and  to  take  proper  legal  conveyances  therefor, 
and  to  bind  herself  by  contract  in  the  same  manner  and 
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to  the  same  extent  as  though  she  were  unmarried,  which 
contracts  shall  be  legal  and  obligatory,  and  may  be  enforced 
at  law  or  in  equity  by  or  against  such  married  woman  in 
her  own  name,  apart  from  her  husband:  Provided,  That 
the  husband  shall  not  be  liable  for  the  debts  of  the  wife 
contracted  prior  to  or  after  their  marriage,  except  for  nec- 
essary support,  and  that  of  their  minor  children  residing 
with  htv.—Ih.,  Sec.  3761. 

Tenancy  by  Courtesy  Abolished. — Tenancy  by  courtesy 
is  abolished  in  this  State. — lb..  Sec.  3763. 

WOODS. 

(See  Burning.) 

OF  WRECKS  AND  SHIPWRECKED  GOODS. 

Unclaimed  Stranded  Goods  to  Be  Taken  Into  Custody 
and  Delivered  to  County  Treasurer,  Who  Shall  Advertise 
the  Same,  Btc. — If  any  ship  or  vessel,  goods  or  effects 
shall  be  stranded  or  cast  on  shore,  and  nO'  person  appears 
to  claim  the  goods  which  shall  be  so  saved,  two  or  more 
neighboring  Magistrates  shall  take  the  same  intO'  their  cus- 
tody or  possession,  and,  as  soon  as  may  be,  give  notice  and 
schedule,  in  writing,  of  the  different  articles  (such  Mag- 
istrates keeping  a  copy  thereof)  to  the  County  Treasurer, 
and  deliver  safely  all  such  goods  and  effects  to  the  said 
Treasurer  or  his  order,  who  shall  be  responsible  for  the 
same,  and  who  shall  give  public  notice  thereof  in  the  gazettes 
of  this  State  for  at  least  eight  months,  if  nO'  claim  should  be 
made,  and  if  such  goods  be  not  claimed  within  twelve 
months  after  such  delivery  to  the  County  Treasurer  as 
aforesaid,  they  are  to  be  publicly  sold  (or,  if  the  goods  be 
perishable,  to  be  sold  forthwith),  and,  after  deducting  rea- 
sonable charges,  the  residue  shall  be  lodged  in  the  County 
Treasury  for  the  use  of  the  State,  subject  to  the  claim  of 
the  proprietor,  his  agent  or  attorney. — Civil  Code,  Sec. 
3397. 
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Bntry  Into  Stranded  Vessel  May  Be  Repelled  by  Force — 
Penalty  for  Taking  Azvay  Goods. — Any  person  or  persons 
not  empowered,  who  shall  enter,  or  try  to  enter,  forcibly  on 
board  any  ship  or  vessel  stranded  or  cast  away,  or  in  distress, 
or  molest  in  the  preservation  thereof,  may  be  repelled  by 
force.  And  any  person  or  persons  who  shall  carry  away, 
or  secrete,  any  goods  and  effects  saved  as  aforesaid,  shall 
forfeit  and  pay  treble  the  value,  tO'  be  recovered  by  the 
owner  of  such  goods,  or  his  agent,  in  any  Court  of  competent 
jurisdiction  in  this  State. — Ibid.,  Sec.  3398. 

Magistrate  to  Issue  Search  Warrant  for  Stolen  Goods. 
— It  shall  and  may  be  lawful  for  any  Magistrate,  on  infor- 
mation, upon  oath,  of  any  part  of  a  cargo  or  effects  of  any 
vessel  lost  or  stranded  on  or  near  the  seacoasts  being  unlaw- 
fully conveyed  or  concealed,  or  of  some  cause  or  reasonable 
suspicion  thereof,  to  issue  his  warrant  for  searching  for 
such  goods  or  effects  as  in  cases  of  stolen  goods;  and,  if  the 
same  be  found  in  any  house  or  other  place,  or  in  the  posses- 
sion of  any  person  not  legally  authorized  to  have  the  same, 
and  the  person  in  whose  possession  the  same  shall  be  found 
shall  not  immediately,  upon  demand,  deliver  the  same  to  the 
owner  or  person  lawfully  authorized  to  receive  them,  he  or 
she  shall  forfeit  and  pay  to  the  owner  or  owners  of  such 
goods,  his  or  their  agent  or  attorney,  treble  the  value  for 
such  refusal. — Ibid.,  Sec.  3398. 

Salvage  Allowed  Informer. — Any  person  discovering 
where  any  such  goods  are  wrongfully  bought,  sold,  or  con- 
cealed, so  that  the  owner,  his  agent  or  attorney,  shall  regain 
them,  shall  be  entitled  to  a  reasonable  salvage,  not  exceeding 
twenty-five  per  cent,  on  the  value,  tO'  be  adjusted  by  the  next 
neighboring  Magistrate,  who  is  thereby  required  to  adjust 
the  same.—//;.,  Sec.  3400. 

Goods  Unlawfully  Taken  from  Vessels  May  Be  Sciced 
and  Delivered  to  Ozvner. — If  any  person  or  persons  shall 
offer  or  expose  to  sale  any  goods  or  effects  whatsoever 
belonging  to  any  ship  or  vessel  lost,  stranded,  or  cast  on 
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shore  as  aforesaid,  and  unlawfully  taken  away,  or  reason- 
ably suspected  to  have  been,  then  and  in  every  such  case 
it  shall  be  lawful  for  the  person  or  persons  to  whom 
the  same  shall  be  so  offered  for  sale,  or  any  Magis- 
trate, to  stop  and  seize  the  said  goods  and  effects,  and  if  the 
person  or  persons  who  shall  have  offered  the  said  goods  and 
effects  to  sale,  or  some  other  person  in  his  or  her  behalf,  shall 
not,  within  ten  days  next  after  such  seizure,  make  out  to  the 
satisfaction  of  such  Magistrate  that  they  became  honestly 
possessed  of  them  then  the  said  goods  and  effects  shall  by 
order  of  the  said  Magistrate  be  forthwith  delivered  over  to 
and  for  the  use  of  the  owner  thereof,  on  proof  of  his  claim 
and  the  payment  of  a  reasonable  reward,  not  exceeding  five 
per  cent,  on  the  value,  for  such  seizure  (to  be  ascertained 
by  the  said  Magistrate),  to  the  person  who  shall  seize  the 
same.  And  he,  she,  or  they,  who  offered  such  goods  and 
effects  for  sale  as  aforesaid,  shall  forfeit  and  pay  to  the 
owner  or  owners  twice  the  value  of  such  goods,  to  be  recov- 
ered according  to  law. — Ih.,  Sec.  3401. 
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Court   188 

Of  the   Trial 189 

Of  the  Jury 191 

Judgment  and  Execution 194 

Answer  of  Title 194 

Docketing  Judgment 197 

Rules   197 

Forms : 

Form  of   Summons ;203 

Form  of  Summons  and  Complaint :204 

Form  of  Answer 205 

Form  of  Demurrer  to  Complaint 205 

Form  of  Amended  Complaint 20fi 

Form  of  Judgment  by  Default 206 

Form  of  Judgment  on  Verdict 206 

Form  of  Execution  Against  Property 206 

Form  of  Transcript  of  Judgment 207 

Form  of  Jury  Summons 207 

Form  of  Summons  to  Defaulting  Juror 208 

DAMS  AND  DRAINS— 

Not  to  Be  Errected  or  Water  Let  Off  to  Injury  of  Others 208 

To  Be  Opened  10th  March 208 

Penalty 209 

Remedy  for  Neglect 209 

Redress  for  Obstructing  Surplus  Water  on  Rice  Lands 210 

Penalty  for  Replacing  Dam 210 

Penalty  for  Neglecting  to  Strengthen  Dam 211 

Residents  Only  to  Be  Summoned  to  Survey  Rice  Lands 212 

Penalty    for    Nonattendance 212 

Penalty  on  Magistrate  for  Neglect  of  Duty 212 

Penalty  for  Obstructing  Ditches  and  Drains 213 

Form  of  Summons  to  Freeholders 213 

Form  of  Notice  to  Person  Complained  of 214 

Fonrii  of  Return  of  the  Freeholders 214 

Form  of  Execution  to  Levy  Costs  of  Suit 214 

DEAD  BODIES— f.Sep  Coroner.) 

Distribution  of  for   Scientific   Purposes 215 

DEADLY  WEAPONS— ('^(if  Concealed  Weapons.) 

DEER 217 
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DEFAULT  OF  ANSWER— ('.See  Courts  of  Magistrates.) 

DEFAMATION— r^ee  Libel) 

DEPOSITION    :^^18 

DETAINING   PERSONAL  PROPERTY— f^^ce  Claim  and  Deliv- 
ery.) 

DISCOUNT  OiR  SET  OFF 218 

DISFIGURING— f.See  Cattle,  Malicious  Mischief,  Mayhem,  etc.) 

DISORDERLY   HOUSES   219 

DISGUISE    -220 

DISMISSAL— rSce  Appeal.) 

DISTRESS— f.See  Landlord  and  Tenant.) 

What    is    -221 

For  What  Causes  It  Lies 221 

Second  Distress,  When   Issuable 223 

What  Goods  May  Be  Distrained  and  What  Not 22S 

At  What  Time  Distress  May  Be  Taken 225 

Penalty  for  L^nreasonable  Distress 226 

Not  to  Break  Doors  in  Taking 226 

Distress  Not  to  Be  Removed  from  County,  or  L^sed 226 

Penalty   for   Breaking   the   Pound 227 

How  Replevied   227 

How  Sold  22S 

When  Distress  May  Be  After  Lease  Ended 22S 

Form  of  Distress  Warrant,  Notice,  etc ;230 

D(X]KET — (See   Courts   of  Magistrates — Docketing   Judgments.) 

DOGS— 

Larceny  of 231 

Trespass  May  Be  Committed  of 332 

Going    at    Large 232 

Killing    Sheep    232 

Dog    Taxes    233 

D  R  UN  K  EN  N  E  SS— 

How  Far  an  Excuse  for  Crime 233 

DUELING— 

What  Is 234. 

The    Statutory    Offense    234 

Challenge  to  Fight 234 

Carrying  Challenge    235 

Parties  Concerned  Compellable  to  Give  PMdence 235 

If  Two  Are  Concerned  One  May  Be  Used  in  Evidence 235 

Form  of  Arrest  Warrant  and  Affidavit  for 23(i 

Form  of  Recognizance   237 

DURESS— 

What    Is    237 

Eifect    on    Contracts 237 
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DWELLING  HOL'SES — (See  Arson,  BnrgJary  and  Housebreaking.) 

What  is  a  Dwelling  House  at  Common  Law 238 

by  Statute 238 

EJECTMENT— f«ee  Lands  and  Tenements.) 

ELECTIONS— 

Of  the   Qualifications   of   Electors 239 

Commissioners   and   Managers  of   Elections 240 

Offenses  Against  the  Freedom  of  Elections 245 

EMBEZZLEMENT    249 

ENGINEER,  RAILROAD  249 

ENTICING— fiSee  Swindling.) 

ENTITLING— f See  Affidavit.) 

ESCAPE- 

What    Is    250 

Kinds    of    250 

Of  Escape  by  the  Party  Himself 250 

Escape   Suffered  by  a  Private   Person 251 

Escape  Suffered  by  an  Officer 251 

W(hat  Is  a  Voluntary,  and  What  a  Negligent  Escape 253 

Of  the  Retaking  of  a  Person  Escaped 253 

Punishment  of  an  Escape 254 

Forms  of  Arrest  Warrant  and  Affidavit  for  Escape 257 

E STRAY— 

What    Is   258 

Rights  and  Duties  of  Parties  Where  Estray  Is  Found 258 

Proceedings  After  Return  to  Magistrate 260 

ESTREAT — (See  Recognizance,  Forfeiture  of.) 
EVIDENCE— 

Definition   of   Terms 264 

Relevancy  and  Irrelevancy  of  Testimony 265 

What  May  Be  Proved 265 

Facts  Connected  With  Fact  in  Issue M5 

Facts   Constituting   Title   265 

Facts   as   to  Molive  or  Conduct 265 

Statements  Accompanying  Fact  Proved 266 

Facts  Explanatory  or  Introductory  of  Fact  in  Issue_  266 
Facts   Connecting   Fact   in   Issue   With   Past   Occur- 
rences   266 

Of  Hearsay  Evidence 267 

ADBIISSIONS. 

Admissions   by   Agents 267 

Admissions  of  Other  Persons,  When  Admissible 268 

CONFESSIONS. 

Confessions,  When  Voluntary 268 

Confessions,  Evidence  Amounting  to 268 
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EVIDENCE— Coji<mMe<Z. 

Confessions,  Made  Under  Promise  of  Secrecy  or  in 

Consequence  of  Deception 269 

DECLARATIONS. 

Declarations  as  to  Cause  of  Death 269 

Declarations  in  Course  of  Business 269 

Declarations  Contrarj'  to  Interest  of  Declarant 269 

Declarations,   Deceased   Testator 270 

Declarations  as  to  Right  or  Ciistom 270 

Declarations  as  to  Relationshii^ 271 

Evidence  Given  in  Previous  Action 271 

JUDGMENT. 

Judgment,    When    Conclusive 272 

Judgment,  When  Conclusive  of  Fact  in  Issue 272 

Judgment,  When  Not  Conclusive  of  Fact  in  Issue 272 

Judgment  Not  Pleaded  as  an  Estoppel 272 

Judgment,  When   Irrelevant 273 

Judgment  Against  Person  for  Act  Done  in  a  Judicial 

Capacity    273 

Judgment  as  When  Court  Had  No  Jurisdiction 273 

Judgments  of  Courts  of  Foreign  Countries 273 

Opinions,  When  Relevant  and  When  Irrelevant 273 

Opinions  of  Experts  on  Points  of  Science  or  Art 274 

Opinions  of  Experts,  Facts  Bearing  on 274 

Opinions  of  Experts  as  to  Handwriting 274 

Comparison  of  Handwriting 274 

Opinion  as  to  Existence  of  Marriage 275 

Grounds  of  Opinion 275 

CHARACTER. 

Character,   Rule  in   Criminal  Cases   as   to 275 

Character,  Rule  in  Civil  Cases  as  to 275 

JUDICIAL    NOTICE. 

Facts  That  Need  Not  Be  Proved 276 

ORAL    EVIDENCE. 

Oral  Evidence  Must  Be  Direct 276 

DOCUMENTARY    EVIDENCE. 

Primary  EAidence   276 

Proof  of  Execution  of  Document  Required  by  Law 

to  Be  Attested 276 

When  Attesting  Witness  Need  Not  Be  Called 277 

When  Attesting  Witness  Denies  the  Execution 278 

Secondarj'   Evidence   278 

Secondary  Evidence  Relating  to  Document 278 
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EVIDENCE— Co?^^m«fd. 

Rules  as  to  Notice  to  Produce 280 

Presumption  as  to  Date  of  Document 280 

Presumption  as  to  Sealing  and  Delivery  of  Deeds 280 

Presumption  as  to  Documents  Tliirty  Years  Old 281 

Presumption  as  to  Alterations 281 

Evidence  of  Terms  of  Contract,  Grants,  etc..  Reduced 

to  Documentarj'  Form 281 

Evidence  for  Interpretation  of  Documents 282 

BURDEX   OF  PROOF. 

Who   Affirms  Must  Prove 284 

Presumption  of  Innocence 284 

On  Whom  the  General  Burden  of  Proof  Lies 284 

Burden  of  Proof  as  to  Particular  Fact 284 

Burden  of  Primary  Fact  to  Be  Proved  to  Make  Evi- 
dence Admissible 284 

PRESUMPTIONS    AXD    ESTOPPELS. 

Presumption  of  Death  from  Seven  Years'  Absence 28o 

Presumption  of  Lost  Grant 285 

Presumption   of    Regularity    of    Deeds    to    Complete 

Title   286 

Estoppel   by    Conduct 286 

Estoppel  of  Tenant  and  licensee 286 

Estoppel  of  Acceptor  of  Bill  of  Exchange 286 

Estoppel  of  Bailee,  Agent  and   Licensee 287 

OF    TilE    COMPETENCY    OF    WITNESSES. 

Who  May  Testify 28T 

What  Witnesses  Are  Incompetent 287 

Competency   in  Criminal   Cases 288 

Evidence  to  Be  Upon  Oatli  Except  in  Certain  Cases__  288 

EXAMIKATIOX    OF    WITNESSES. 

Examination  of  Witnesses 288 

Examination    in    Chief,    Cross-Examination    and    Re- 
examination   289 

To  What   Matters  Cross-Examination  and  Re-exami- 
nation Must   Be   Directed 290 

Leading  Questions  290 

Questions  as  to  Witness'  Veracity  or  Character 290 

Exclusion  of  Evidence  to  Contradict  Answer  to  Ques- 
tion Testing  Veracity 291 

Statement  Inconsistent  With  Present  Testimony  May 

Be   Proved    291 

Previous   Statements  Made  in  Writing 291 

Evidence  Impeaching  Character  of  Witness 291 

Evidence  of  Character  in  Prosecution  for  Rape 292 
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EVIDENCE— Co«7jnMerf. 

What  Declarations  May  Be  Proved  in  Reference  to 
Declarations  Relevant  Under  Certain  Former 
Articles    29-2 

Refreshing  Memory 292 

Right  of  Adverse  Party  as  to  Writing  and  to  Refresh- 
ing Memory -2Q2 

Giving  as  Evidence  Document  Called  for  and  Produc- 
tion on  Notice 293 

Using  as  Evidence  a  Document,  Production  of  Which 

Was   Refused  on   Nbtice 393 

Depositions    and    Aifidavit 293 

EXAMINATION— 

Examination  of  the   Prisoner 293 

Examination  of  the  Witnesses 295 

Of  the  Commitment  Pending  Such  Examination  and  Final  Pro- 
ceeding   295 

Forms  of  Examination 296 

EXECUTION— fvSee  Courts  of  Macjistrates.) 

EXPLOSIONS  296 

EXPOSING  THE  PERSON 29T 

EXTORTION— 

What   Is   297 

Its  Punishment 298 

EXTRADITION— (-.See  Fugitives  from  Justice.) 

EYE,  PUTTING  OUT— (See  Mayhem.) 

FACTORS   299 

FAILURE   TO  SUPPORT— f.SVe  Abandonment.) 

FALSE    IMPRISONMENT    299 

FALSE  PRETENSE— 

What  Constitutes  a  False  Pretense 300 

What  Must  Concur  With  a  False  Pretense 303 

Punishment 304 

Form  of  Arrest  Warrant  and  Affidavit  for  Obtaining  Goods  by  305 

FALSE  SWEARING— fSfee  Perjury.) 

FALSE  TOKEN— C,See  Cheats.) 

FEES— 

Amount  of  Fees 306 

By   Whom   Paid 308 

Forms   of  Accounts   and   Affidavits  Thereto 308 

FELONY- 

Wihat    Is    310 

What  Words  in  a  Statute  Create 310 

Authority  to  Arrest  a  Felon 310 
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FEMALES— f.Sce   Women.) 

Exempt   from   Arrest,  Except 311 

Seats  to  Be  Provided  for  Female  Employees 311 

Hours  for  Labor  in  Mercantile  Establishments  Limited 312 

FENCES— 

What  a  Lawful  Fence 313 

When    Navigable    Stream   a   Lawful    Enclosure 313 

Penalty  for  Injuring  Animals  Trespassing  Where  Fence  Is  Not 

Lawful    314 

Crops  in  Sections  Not  Under  Stock  Law  to  Be  Planted  Within 

Lawful  Fence   314 

Misdemeanor  to  Destroy  Fence 315 

Traveling  Outside  of  Road 316 

FERRIES  AND  BRIDGES— 

How  and  Where  Bridges  and  Ferries  May  Be  Established 317 

O'f  the  Duties,  Liabilities  and  Rights  of  the  Owner  or  Keeper 3x?0 

Rates  of  Toll,  and  of  Persons  Exempt 3^1 

Fines  and  Penalties,  and   How  Recovered 3x?4 

FIELDS  3-29 

FILING^TRAiNISCRIPT  OF   JUDGMENT,   EFFECT  OF— (See 
Courts  of  Magistrates.) 

FINDING— C.S'ee  Coroner— Verdict  of  .huy  of  Inquest.) 

FINES   3:29 

FISH    331,  335 

FIXTURES    336 

FORCIBLE  ENTRY  ANID  DETAINER— 

What  Is  a   Forcible   Entry 336 

What  Is  a  Forcible  Detainer 337 

General  Provisions  in  Relation  to 338 

Punishable  Criminally  by  Indictment  of  the  General  Sessions 339 

Civil  Process   for  Restitution 341 

Forms    343 

FORGERY— 

Definition    347 

The  Making  or  Alteration  Required  to  Constitute  Forgery 347 

The  Written  Instrument  in  Respect  of  Which  Forgery  May  Be 

Committed    349 

The  Fraud  and  Deceit  to  the  Prejudice  of  Another  Man's  Right  349 
Statutory  Provisions   Relative  to  Under  the  Laws  of  the   State 

and  of  the  United  States 350 

Punishment    351 

Form  of  Arresjt  Warrant   for 351 

FORM— (See  Courts  of  Magistrates,  Rule  15.) 

FORNICATION— (".See  Adultery  and  Fomimtion.) 

FRAUD,  IN  SALE  OF  PRODUCE 35:3 
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FUGITIVES  FROM  JUSTICE— 

Must  Be  Surrendered!  on  Demand 353 

Officers  May  Arrest;  Warrant  for 353 

May  Be  Arrested  Before  Demand 354 

Doubtful,  if  Charged  With  Misdemeanor 354 

FURNITURE^PURLOINING  FROM  LODGINGS 354 

GAMBLING— ('ASfee  Lotteries.) 

Power  of  Magistrate  to  Suppress 355 

Of  the  Recovery  of  Money  Lost  at  Gambling 356 

Of  Void  Wagers 357 

Of  the  Offense  and  Punishment 358 

Forms : 

Form  of  Arrest  Warrant  and  Affidavit  for  Gambling 360 

Form  of  Arrest  Warrant  and  Affidavit  for  Keeping  a  Gam- 
ing House 361 

Form  of  Arrest  Warrant  and  Affidavit  for  Keeping  a  Gam- 
ing Table   363 

Form  of  Arrest  Warrant  and  Affidavit  for  Person   Having 

No  Visible   Estate 363 

GAMING— ('Sec  Gambling.) 

GATES    364 

GOATS— f^See  Cattle.) 

GRAIN    364 

GRAND  LARCENY— ('.See  Larceny  and  Jurisdiction.) 

GROUNDS  OF  ARREST 365 

HABEAS  CORPUS— 

What  Is 365 

Who  Entitled  to  Benefit  of 366 

Who  May  Grant  and  When 367 

Of  the  Direction,  Service  and  Return  of  the  Writ 368 

Of  the  Hearing,  Discharge  and  Effect  Thereof 369 

Penalty  for  Neglect  or  Refusal 371 

Forms    372 

HaY — (See  Burning.) 

HAWKERS    AND    PEDDLERS 374 

HIGHWAYS— 

Of  the  Duty  and  Liabilities  of  County  Commissions 376 

Of  the  Duty,  etc.,  of  Overseers 378 

Who  Liable  to  Road  Duty,  and  Penalty  for  Failure  to  Work—  380 
Form'  of  Arrest  Warrant  for  Road  Defaulter 383 

HOMICIDE— 

When  Justifiable ^ r--  384 

Excusable   by   Misadventure 388 

Excusable    by    Self-Defense 390 

Manslaughter 391 
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HOMICIDY,— Continued. 

In  Case  of  Provocation  by  Words 391 

In  Case  of  Provocation  by  Assault 39:2 

In  Case  of  Provocation  by  Detecting  Adulterer 393 

Where  Slight  Provocation  but  No  Intent  to  Kill 393 

Death  from  Act  of  Trespass 395 

Death   from    Unlawful   Sports i  396 

Death  from  Act  of  Officers 396 

Deatli    from    Correction 397 

Murder    398 

Of  the  Party  Killing 399 

Of  the  Party  Killed 400 

The  Means  of  Killing 400 

By  Harsh  Usage 403 

By    Savage   Animals 403 

Not  Murder  Ujnless  Death  in  a  Year 403 

Not  if  Wound  Be  Rendered  Mortal  by  Bad  Treatment 403 

Killing  a  Person  Under  Disease 404 

Of    the    Malice 404 

Aiders,  Abettors  and  Accessories 406 

Place  of  Trial 409 

Punishment    410 

HORSES— r-See  Cattle.) 

HORSE  STEALING— ('/See  Cattle— Larceny  of.) 

HOUSEBREAKING    411 

HUNTING— 

On  Lands  of  Others 411 

Fire   Hunting   411 

Fines,  etc..  How  Recovered  and  Disposed  of 413 

Nonresidents  Not  to  Hunt  Without  License 412 

INFANTS— 

Who    Is    414 

When  and  for  What  Crimes  May  Be  Punished 414 

Of  the  Liability  for  Infants  on  Contracts  for  Necessaries  and 

Other    Contracts 417 

How  an  Infant  May  Sue  and  Be  Sued 432 

Of  the  Liability  of  Infants  for  Torts 424 

His  Disabilities  and  Privileges 424 

INJURY    425 

INNKEEPERS— 

Duties   of   425 

Rights  of  426 

Penalty   for  Defrauding  Innkeepers 427 

INQUEST— fS'ec  Coroner.) 
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INTEREST— 

On  What  Debts  Interest  Is  Recoverable 428 

Comiputation  of  Interest  430 

What   Will   Stop   Interest 431 

Of    Usury    431 

INTERMARRYING  OlF  RACEB^fSee  Marriage.) 

INVENTORY— C,S<'e  Attachment  and  also  Distress.) 

JAIL  AND  JAILERS— 

Who  Shall  Be  Keepers  of  Jails 433 

What  Prisoners  Jailers  Are  Bound  to  Receive  and  Keep 433 

How  They  Shall  Be  Kept 434 

How   Supported    437 

How  Delivered   438 

Of    Escapes   438 

Punishment  of  Jailers  for  Maltreatment  of  Prisoners 439 

Injuries   to    Jails 440 

JURY   440 

JUDGMENT— fSee  Courts  of  Magistrates.) 

JURISDICTIOIN— 

General  Jurisdiction  and   Powers 441 

Civil  Jurisdiction   441 

Criminal   Jurisdiction    441 

Remedy  When  Jurisdiction  Is  Exceeded 443 

JURORS— f^See  Courts  of  Magistrates.) 

KIDNAPING— 

Sailors    444 

Minors   444 

KILNS — (See  Burning.) 

LABOR    444 

LABORERS,  PROTECTION  OF— 

Contract  With 445 

Crops  to  Be  Divided  by  Disinterested  Persons 44.5 

To  Have  Lien  on  Crops  for  Labor 446 

Wages  of  Laborers,  How  Paid 446 

Unlawful  to  Offer  Checks  to  Laborers 447 

Enticing  Laborers    447 

i>ANDS  AND  tenements- 
How  Persons  in  Possession  as  Tenants  at  Will,  etc..  May   Be 

Removed   448 

Trespassers,   How   Removed : 448 

Forms    449 

LANDLORD  AND  TENANT— 

Of  the  Tenancy 452 

Of   tlie    Rent 454 

Of   the    Repairs 457 
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LANDLORD  AND  TENANT— Continued. 

Of  the  Determination  of  the  Tenancy  and  Getting  Possession 

by    the    Landlord 458 

Right  of  Tenant  to  Remove  Fxtures 461 

Forms    46:2 

LARCENY— 

Simiple   or   Compound 462 

Simple  Larceny,  Grand  or  Petit 463 

Of   the   Taking 463 

Of  the  Taking  by  Finding 465 

Of  the  Taking  by   Delivery 465 

Obtaining  Deliverj^  by  False  Bills,  etc 466 

Obtaining  Delivery  Without   Fraud 466 

O'f  the  Carrying  Away 467 

Of  the  Felonious  Intent 468 

O'f  the  Goods  Subjects  of  Larceny 470 

Of  the  Goods  Subjects  Under  Statute 471 

Animals,  When  Subjects  of  Larceny 473 

Of  the  Ownership,  Joint  Tenants,  etc 475 

Of  the  Ownership,  Husband  and  Wife 475 

Larceny  to  Take  One's  Own  Goods,  When 475 

Ownership  Not  Divested  by  Prior  Taking 475 

Ownership   Sutficient,  Though   Special 476 

Ownership  of  Necessaries  of  Children 476 

Where    Owner    Unknown 477 

Compound   Larceny   478 

Robbery,   What   Is 478 

Taking   from;  the   Person,  etc 478 

Of  the  Violence  or  Putting  in  Fear 479 

Fear  of  Injury  to  the  Person 481 

Fear  of  Injury  to  the  Child 483 

Fear  of  Injury  to  the  Property 482 

Fear  of  Injury  to  the  Character 483 

Punishment    of    483 

From  the   Person 484 

Form  of  Arrest  Warrant  for  Simple  Larceny 484 

LIBEL— 

What    Is    485 

DiflFerence  Between  Libel  and  Slander 485 

Libellous  Words  and  Mode  of  Expression 486 

Of  the  Publication  and  Persons  Concerned  Therein 487 

The   Circumstances   Which   Will    Prevent    a    Publication    from 

Being   Libellous    490 

Of  the  Malice 497 

Of  the   Punishment 498 

LlCEiNSE^(See  Plays  and  Shows,  Hawkers  and  Peddlers.) 
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LIEN — (On  Crops,  for  Wages — See  Laborers.) 

On  Buildings.     Who  May  Have  Such  Lien  and  When  It  Shall 

Attach    499 

How   Enforced  501 

Principles  of  Determination 503 

Forms: 

Form  of  Petition  of  Contractor  for  Building  Materials 508 

Form  of  Petition  of  Subcontractor  for  Labor 509 

Formi  of   Summons 510 

LIMITATION— 

Criminal  Actions   510 

Civil  Actions  510 

Actions   Upon  Account  Current 513 

Defendant  Out  of  State 5\2 

Exceptions    513 

Death  of  Person  Entitled  Before  Limitation  Expires 513 

Disability  Not   Available : 514 

Acknowledgments  and  New  Promises  Must  Be  in  Writing 514 

LIQUORiS' — (See  Sale  of  Spmtous  Liquors.) 

LOTTERIES— 

Penalty  for  Setting  Up 514 

Penalty  for  Adventuring  in 515 

Penalty  for  Selling  Lottery  Tickets 515 

MAGISTRATES— 

Their  Appointment,  Number,  Qualification  and  Removal 516-  541 

Their  Duties,  Powers,  etc 541 

Their  Disabilities  and  Liabilities 542 

Their  Indemnity  and  Protection 543 

MAIM  OR  MAYHEM 545 

MALEFACTORS    546 

MALICIOUS  MISCHIEF   546 

MANSLAUGHTER— f^fee  Homicide.) 

MARKS  OIR  BRANDS— ('>S'ee  Cattle.) 

MARRIAGE— 

Who  May  Marry 548 

Intermarriage  of  Races   Prohibited 548 

License  Required  549 

Age  of  Contracting  Parties 549 

License   Issued  by  Whom 549 

Who  May   Perform  Marriage  Ceremony 550 

Return  of  License  550 

Marriage  Certificate  Proof  of  Marriage 550 

Form   of  Marriage   Ceremony 550 

MECHANICS'  LIEN— C<Sfee  Lien.) 

MEDICINES— ('ySee  Physician.) 
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MILLS— (.Set;  Grain.) 

MISFORTUNE,  KILLING  BY,  NOT  MURDER— fSee  Homi- 
cide.) 

MOTION— IN  COURTS  OF  MAGISTRATES— f  See  Appeal, 
Arrest  and  Bail,  Claim  and  Delivery  of  Personal  Property, 
etc.) 

NEGLIGENCE    551 

NEW    TRIAL    552 

NOTES  552 

NUISANCES— 

Difference  Between  Public  and  Private  Nuisance 553 

What  Shall  Be  Deemed  a  Nuisance 553 

How  Removed  or  Abated 557 

How   Punishable   558 

NURSES,  TRAINED— 

To  Have   License 1 559 

OBSTRUCTING  OFFICER— (^See  Besistinc/  Officer.) 

OBSTRUCTING   RAILROADS   560. 

OFFERING  BRIBES— fSee  Bribery.) 

OFFICER— ('/See  Courts  of  Magistrates.) 

OFFICES— 

Buying  and  Selling 561 

Forfeiture  of  Office 5Q2 

OPPRESSION  IN  OFFICE— C.S'ee  Negligence.) 

OYSTER   BEDS,   PROTECTION   OF 563 

PEACE,  SURETY  FOR— ('See  Behavior.) 

PEDDLERS— ('See  Haickers  and  Peddlers.) 

PERJURY— 

What   Is    56i 

Evidence  of 565 

Punishment    565 

PETIT  LARCENY— ('See  Larceny.) 

PHYSICIAN    567 

PISTOLS— 

Carrying,  Sale  of 567 

Sale  of  Toy  Pistols 568 

PLAYS  AND  SHOWS 568 

POISON   , 570 

POLL   TAX    570 

PORK   AND   BEEF   571 

POSSE  CO'MITATUS  573 

POWER  OE  ATTOiRNEY'— (-See  Attorney.) 
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PRODUCTS  OF  SALE— CS'ee  Larceny.) 

RAPE— 

Of  Rape   57:? 

Carnal  Knowledge  of  Female   Children .573 

Assault  With  Intent  to  Commit  a  Rape 574 

Punishment    574 

RECEIVING    STOLEX   GOODS 574 

RECOGNIZANCE— 

What    Is    575 

Scale  by  Which  to  Be  Regulated 575 

How  Estreated   576 

Discharge  of   577 

Forms   of    578 

RENT- 

Landlord  to  Have  Lien  for 579 

When  a  Portion  of  the  Crop  Is  Removed 580 

REPLEVIN— fSee  Distress.) 

RESISTING    OFFICER    580 

RESTITUTION  OF  STOLEN  GOODS— 

Recapture  or  Suit 583 

Restitution   by   the   Court 583 

RETURN— 6^ee  Appeal.) 

RICE   , 584 

RICE  LANDS— f6"ee  Dams  and  Drains.) 

RIOTS  AND  ROUTS— 

What  Is  a  Riot . 586 

What   Is   a   Rout 586 

Of  the   Violence 586 

The  Previous  Concert 587 

Of  the  Persons   Concerned 588 

How  Suppressed  and  Punished .l  589 

ROAD— (See  Highway.) 
ROBBERY— f*9ee  Larceny.) 
RULES— ('vSee  Covrts  of  Magistrates.) 

RURAL  police- 
How  Appointed,  in  What  Counties 590 

Number  and   Salaries 591 

Duties    594 

Authority 595 

Oaths  and  Bonds . 595 

SALE    - 597 

SALE  OF  SPIRITUOUS  LIQUORS 598 


Index.  659 

SEAMEN— 

Harboring  Seamen 599 

Impressing  Them  601 

Their  Debts  and   Goods 601 

Of  Procurers  of 60:2 

Of  Deserters   603 

SEARCH  WARRANT— 

For  What  May  Be  Issued  and  Its  Extent 60.5 

Of    the    Execution 607 

Of  Proceedings  on   Return 607 

Forms    of   Warrant 608 

SELF-DEFENSE— ('^'ce  Homicide.) 

SERVANTS — (See  Lands  and  Tenements.) 

SHOOTING— C^Sfee  Assault.) 

SIGNALS— f^Jee  Malicious  Mischief.) 

STABLES— f^ee  Arson.) 

STAVES  AND  SHINGLES 609 

STEALING  LIVE  STOCK— (^•eft  Larceny.) 

STOLEN    GOODS— C^ec  Receiving  Stolen  Goods  and  Restitution  of.) 

SUMMONS— ('See  Courts  of  Magistrates.) 

SUNDAY— 

Service  of  Process  and  Deliver}^  of  Verdict  on 610 

Excluded  in  Computation  of  Time,  When 610 

Observance  of 610 

SURETY  FOR  THE  PEACE— fSee  Behavior.) 

SWINDLING— f See  Cheats.) 

TAR,  PITCH  AND  ROSIN 61^ 

TAVERN— f See  Inn.) 

TENDER— 

What  Is  a  Good  and  Legal  Tender 614 

Of  the  Time  and  Place  of  Making  It 615 

Of  the  Consequences  of  a  Tender 617 

TRANSCRIPT  OF  JUDGMENT— fSee  Courts  of  Magistrates.) 

TRESPASS — (See  Lands  and  Tenements  and  Malicious  Mischief.) 

TREASON— 

What   Is    ^ - 619 

What  Amounts   to 619 

Evidence  of 6-20 

Punishment    of    6:?0 

TRUSTS,  POOLS  AND  MONOPOLIES-^ 6-21 

TURNPIKES— ('See  Highways.). 

UNDERTAKINGS— (See    Appeal,   Attachment,   Claim    and   Deliv- 
ery, etc.) 
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VAGRANTS    631 

A^ERDICTS    6-2-2 

VOTERS— r^'ee  Election.) 

WARRANT— 

What    Is    623 

For  What  Cause  It  May  Be  Granted 6x^3 

When  It  May  Issue  and  Its  Authority 623 

Requisites  of 6-24- 

Form   of  6-25 

WITNESS— 

Arrest  of  Witness  635 

Form   of  Warrant   for 626 

WOMEN— 

Offenses   Against    637 

For  What  Crimes  a  Married  Woman  May  Be  Pimished 638 

How  She  May  Renounce  Her   Dower 631 

Property    Rights   of  Married   Women 633 

WOOD'S— (See  Burning.) 

WRECKS  AND  SHIPWRECKED  GOODS— 

Unclaimed    Stranded    Goods    to    Be    Taken    Into    Custody    and 
Delivered     to     County     Treasurer,     Wiho     Shall     Advertise 

Same,  etc. 634 

Entry  Into  Stranded  Vessels  May  Be  Repelled  by  Force 635 

Magistrate  to  Issue  Search  Warrant  for  Stolen  Goods 635 

Goods    Unlawfully    Taken    from    ^'essel    May    Be    Seized    and 

Delivered  to  Owner 635 
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